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Oalifobnia  Inbubanob  Company  v.  Union  C!oupbe88  Company. 

(10  Sup.  Ct.  R.  866;  13S  U.  8.  887.) 

1.  Insurance.  Insubablb  Intbrbst.  The  defendant  issued  to  the  plain- 
tiff,  the  Compress  Company,  a  policy  of  insurance  ''  against  all  direct  loss  or 
damage  by  fire/'  "  on  cotton  in  hales,  their  own,  or  held  in  trust  or  on  com- 
mission/' while  contained  in  or  upon  certain  specified  premises.  The  policy 
was  not  to  cover  any  cotton  which  should  be  coyered  at  the  time  of  the  loss  in 
whole  or  in  part  by  a  marine  policy.  The  policy  was  to  be  void  if  any  changes 
took  place  in  the  possession  of  the  property  insured.  The  plaintiff  was  en- 
gaged in  the  business  of  compressing  cotton  and  issued  receipts  to  those  de- 
positing cotton  for  that  purpose.  Said  receipts  were  surrendered  by  their 
owners  to  certain  railroad  companies  who  issued  bills  of  lading  therefor  in  the 
names  of  the  persons  to  whom  the  same  was  to  be  consigned,  agreeing  not  to 
ship  the  same  until  compressed  by  the  plaintiff.  There  was  an  agreement  be- 
tween  the  plaintiff  and  the  railroad  companies  that  the  former  should  iLeep 
the  cotton  insured  for  their  benefit  after  notice  of  the  bills  of  lading,  until  de- 
livered to  them.  The  suit  was  to  recover  for  cotton  destroyed  by  fire  while  in 
the  possession  of  the  plaintiff  on  the  premises  specified  in  the  policy  and  after 
bills  of  lading  had  l>een  issued  therefor  by  the  railroad  companies.  The  fire 
was  claimed  to  have  been  caused  by  the  negligence  of  the  railroad  companies. 
There  was  evidence  tending  to  show  that  the  whole  course  of  business  was 
known  to  the  agent  of  the  insurance  company  when  the  policy  was  issued. 
The  owners  of  most  of  the  cotton  destroyed  had  made  claims  against  the  rail- 
road companies.  Some  of  these  claims  were  in  suit  and  some  had  been  paid 
after  judgment.  It  was  held,  first,  that  the  railroad  companies  had  an  insura- 
ble interest  in  the  cotton  and  that  it  was  lawful  for  the  plaintiff  to  insure  the 
cotton  in  its  own  name  for  the  benefit  of  such  companies. 

2.  That  the  words  '*  held  by  them  in  trust "  were  appropriate  and  effectual  to 
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Oalifobkia  Insubancb  Company  y.  Union  Compbess  Company. 

(10  Sup.  Ct.  R.  886;  138  U.  8.  887.) 

1.  Ihsubangb.  Inbttrablb  Intbrbbt.  The  defendant  isaaed  to  the  plain- 
tiff,  the  Compress  Company,  a  policy  of  insurance  "  against  all  direct  loss  or 
damage  by  fire/'  "  on  cotton  in  bales,  their  own,  or  held  in  trast  or  on  com- 
mission," while  contained  in  or  upon  certain  specified  premises.  The  policy 
was  not  to  cover  any  cotton  which  should  be  covered  at  the  time  of  the  loss  in 
whole  or  in  part  by  a  marine  policy.  The  policy  was  to  be  void  if  any  changes 
took  place  in  the  possession  of  the  property  insured.  The  plaintiff  was  en- 
gaged in  the  business  of  compressing  cotton  and  issued  receipts  to  those  de- 
positing cotton  for  that  purpose.  Said  receipts  were  surrendered  by  their 
owners  to  certain  railroad  companies  who  issued  bills  of  lading  therefor  in  the 
names  of  the  persons  to  whom  the  same  was  to  be  consigned,  agreeing  not  to 
ship  the  same  until  compressed  by  the  plaintiff.  There  was  an  agreement  be- 
tween the  pluntiff  and  the  railroad  companies  that  the  former  should  keep 
the  cotton  insured  for  their  benefit  after  notice  of  the  bills  of  lading,  until  de- 
livered to  them.  The  suit  was  to  recover  for  cotton  destroyed  by  fire  while  in 
the  possession  of  the  plaintiff  on  the  premises  specified  in  the  policy  and  after 
bills  of  lading  had  been  issued  therefor  by  the  railroad  companies.  The  fire 
was  claimed  to  have  been  caused  by  the  negligence  of  the  railroad  companies. 
Ttiere  was  evidence  tending  to  show  that  the  whole  course  of  business  was 
known  to  the  agent  of  the  Insurance  company  when  the  policy  was  issued. 
The  owners  of  most  of  the  cotton  destroyed  had  made  claims  against  the  rail- 
Toad  companies.  Some  of  these  claims  were  in  suit  and  some  had  been  paid 
after  judgment.  It  was  held,  first,  that  the  railroad  companies  had  an  insura- 
ble interest  in  the  cotton  and  that  it  was  lawful  for  the  plaintiff  to  insure  the 
cotton  in  its  own  name  for  the  benefit  of  such  companies. 

2.  That  the  words  *^  held  by  them  in  trust "  were  appropriate  and  effectual  to 
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or  floating  policies,  or  by  policies  covering  only  in  excess  of  specified 
loss ;  and  it  is  hereby  declared  and  agreed  that  in  case  of  the  as- 
sured holding  any  other  policy  in  this  or  any  other  company  on 
the  property  insured,  or  any  part  thereof,  subject  to  the  conditions 
of  average,  this  policy  shall  be  subject  to  average  in  like  manner. 

*  *  *  If  this  company  shall  claim  that  the  fire  was  caused  by  the 
act  or  neglect  of  any  person  or  corporation,  private  or  municipal, 
this  company  shall,  on  payment  of  the  loss,  be  subrogated  to  the 
extent  of  such  payment  to  all  right  of  recovery  by  the  insured 
for  the  loss  resulting  therefrom,  and  such  right  shall  be  assigned 
to  this  company  by  the  insured  on   receiving   each  payment. 

*  *  *  In  case  of  loss  on  property  held  in  trust  or  on  commis- 
sion, or  if  the  interest  of  the  assured  be  other  than  the  entire  and 
sole  ownership,  the  names  of  the  respective  owners  shall  be  set 
forth  [in  the  proofs  of  loss],  together  with  their  respective  in- 
terests therein.' " 

The  complaint  alleges  that  on  the  14th  of  November,  1887,  tlie 
plaintiff  was  engaged  in  the  business  of  compressing  cotton, 
which  it  received  or  held  on  its  own  account,  or  on  commission, 
or  in  trust  for  others,  at  its  warehonses  and  compress  buildings, 
and  adjoining  sheds  and  platforms,  situated  at  the  foot  of  Main 
street,  in  the  city  of  Little  Eock,  Ark. ;  that  it  had  on  hand  at 
fhat  date  about  two  thousand  eight  hundred  bales  of  cotton, 
delivered  to  it  to  be  compressed,  and  belonging  to  divers  parties, 
the  value  of  which  equalled  the  sum  total  of  the  insurance  thereon ; 
and  that  such  cotton,  whether  owned  by  the  plaintiff,  or  held  by 
it  on  commission,  or  in  trust  for  others,  was  insured  against  loss 
or  damage  by  fire  in  twenty-eight  insurance  companies,  which  are 
named,  in  the  several  amounts  stated  opposite  their  respective 
names,  amounting  in  the  aggregate  to  $142,500,  which  included 
the  defendant  for  the  sum  of  $10,000.  It  then  sets  forth  the  is- 
suing of  the  policy  by  the  defendant  to  the  plaintiff,  a  copy  of 
which  is  annexed  to  the  complaint,  and  that  on  the  14th  of  No- 
vember, 1887,  all  the  cotton  in  bales,  contained  on  said  premises, 
and  so  insured,  was  destroyed  by  fire,  *^  together  with  a  large  quan- 
tity of  other  cotton  in  possession  of  plaintiff  at  said  place,  which 
was  not  insured  by  plaintiff." 

The  complaint  then  proceeds  as  follows:  "[That  at  the  time 
that  said  cotton  came  to  the  possession  of  the  plaintiff  it  was  en- 
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gaged  in  the  business  of  compressing  cotton  at  its  compress  in  the 
town  of  Argenta^  opposite  Little  Bock,  and  on  the  north  side  of 
the  Arkansas  river,  and  that  said  cotton  was  deposited  with  the 
plaintiff  for  compression  by  various  owners  thereof,  who  deUv- 
ered  the  same  at  the  sheds  and  yards  and  adjacent  grounds  in  the 
said  city  of  Little  Rock,  as  described  in  said  policy,  with  direc- 
tions that  the  same  should  be  transported  to  said  compress  by  the 
plaintiff,  or  some  carrier  employed  for  that  purpose  by  it,  and 
that  on  the  receipt  of  any  bales  of  said  cotton  by  said  plaintiff  it 
gave  a  receipt  for  the  same  to  the  owner  thereof,  and  that,  accord- 
ing to  a  custom  known  to  said  depositors,  to  the  plaintiff,  and  to  the 
StLouis,  Iron  Mountain  and  Southern  Railway  Company  and  the 
Missouri  Pacific  Railway  Company,  of  which  it  was  a  part,  and  the 
Little  Rock  and  Memphis  Railroad  Company,  which  were  com- 
mon carriers,  having  and  operating  railroads  of  which  both  Ar- 
genta  and  Little  Rock  were  stations,  said  owners  transferred  said 
receipts  to  either  one  or  the  other  of  said  carriers,  and  received 
from  said  carriers  bills  of  lading  for  the  transportation  by  said 
carriers  of  said  cotton  to  various  places  to  which  said  cotton  was 
then  and  there  shipped  by  said  owners,  with  an  agreement  with 
said  railway  companies  that  said  cotton  should  not  be  shipped  un- 
til it  had  been  compressed  by  the  plaintiff.  There  was  a  standing 
and  continuing  agreement  between  said  plaintiff  and  said  railway 
companies  that  the  plaintiff  should  proceed  to  compress  said  cot- 
ton, and  all  cotton  thus  received,  and  should  insure  the  same,  after 
notice  of  the  execution  of  said  bills  of  lading  by  said  railway 
companies,  against  loss  by  fire  during  the  time  that  said  cotton 
shoald  be  in  the  hands  of  the  plaintiff,  for  the  purpose  aforesaid, 
for  a  price  averaging  from  sixty  to  sixty-five  cents  per  bale,  to  be 
paid  by  said  railway  companies,  respectively,  when  said  cotton 
should  be  compressed  and  delivered  to  said  railway  companies  on 
their  cars  at  Argenta  for  transportation  under  said  bills  of  lading, 
at  which  time  said  carriers  should  surrender  to  plaintiff  the  said 
receipts,  issued,  as  aforesaid,  at  the  time  that  said  cotton  was  de- 
posited with  the  plaintiff  for  compression  by  the  owners,  as  above 
stated ;  that  all  of  said  cotton  was  in  the  custody  of  plaintiff  at 
the  time  of  said  loss,  under  and  by  virtue  of  said  custom  and 
agreement,  and  that  it  was  lost  by  the  negligence  of  the  servants, 
agents  and  employes  of  said  railway  companies,  and  that  since 
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said  loss  said  St.  Loais,  Iron  Mountain  and  Sonthem  Eailwaj 
Company  has  been  sued  in  this  court  by  two  of  said  consignees 
for  the  value  of  part  of  said  cotton  above  named,  to-wit,  the  York 
Manufacturing  Company  and  Hazard.  &  Chapin,  and  said  rail- 
way company  defended  said  actions  on  the  ground  that  said  loss 
was  not  occasioned  by  the  negligence  of  said  railway  company 
or  its  servants  and  employes,  and  on  a  trial  of  said  first-named 
cause  it  was  adjudged  by  this  court  that  said  York  Manufacturing 
Company  and  said  Hazard  &  Chapin  recover  from  said  railway 
company  the  value  of  said  cotton  sued  for,  as  aforesaid,  and  that 
since  said  adjudication  said  railway  company  has  paid  said  judg- 
ment, and  the  value  of  a  large  part  of  the  cotton,  for  which  it 
had  issued  bills  of  lading  as  aforesaid,  and  that  several  suits  are 
now  pending  in  this  court  against  said  Little  Rock  and  Memphis 
Kailroad  Company,  brought  by  the  consignee  of  portions  of  said 
cotton,  for  the  recovery  of  damages  for  the  loss  of  said  cotton  by 
reason  of  the  negligence  of  said  railroad  company,  which  said  suits 
are  now  pending  and  undetermined.  On  said  14th  day  of  Nov- 
ember, 1887,  the  plaintiff  had  in  its  possession,  at  its  sheds  and 
premises  above  mentioned,  for  purposes  of  compression,  a  large 
amount  of  cotton,  to-wit,  over  three  thousand  bales.  That  of 
this  number  two  thousand  seven  hundred  bales  of  cotton  were 
held  by  this  plaintiff  for  the  St.  Louis,  Iron  Mountain  and 
Southern  Railway  Company  and  the  Little  Rock  and  Memphis 
Railroad  Company.  By  said  contract  and  agreement  between 
plaintiff  and  said  railroads  this  plaintiff  took  out  the  policies  of 
insurance  above  set  out  for  the  purpose  of  idenmifying  this 
plaintiff  against  loss  and  liability,  and  the  said  railroad  companies 
against  loss  and  liability,  by  reason  of  the  destruction  of  said 
cotton  while  it  was  being  held  by  plaintiff  for  purposes  of 
compression.  The  St.  Louis,  Iron  Mountain  and  Southern  railway 
has  been  adjudged,  as  aforesaid,  to  pay  a  large  sum  of  money,  to- 
wit,  $ ,  and,  in  addition,  has  paid  a  still  larger  amount 

because  of  its  liability  for  such  loss,  amounting  in  all,  up  to  this 
date,  to  $72,209.58,  and  has  made  demand  therefor  against  the 
plaintiff  for  reimbursement  of  said  losses.]"  It  also  avers  that  the 
loss  by  fire  on  the  cotton  equalled  the  insurance  on  it,  and  that 
the  plaintiff  has  performed  all  the  conditions  of  the  policy ;  and 
prays  judgment  for   $10,000,  with  interest.      The  defendant 
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moved  to  Btrike  from  the  complaint  the  words  "  together  with  a 
large  quantity  of  other  cotton  in  possession  of  plaintiff,  at  said 
place,  which  was  not  insured  by  plaintiff,"  and  also  the  foregoing 
part  included  in  brackets.  It  also  demurred  to  the  complaint  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action ;  and  also  demurred  separately  to  that  part  of  it 
which  is  so  incladed  in  brackets,  on  the  ground  that  the  facts 
therein  stated  did  not  tend  to  constitute  a  cause  of  action.  The 
conrt  overruled  the  said  motion,  and  also  the  demurrer,  and  the 
defendant  excepted  to  both  of  those  rulings.  The  defendant  then 
filed  its  aftiBwer  admitting  the  issuing  of  the  policy,  and  that  at 
the  fire  one  hundred  and  twelve  bales  of  cotton,  belonging  to  one 
Hanger,  and  held  by  the  plaintiff  in  trust  for  Hanger,  were  burned, 
for  the  loss  of  which  the  insurance  companies  named  in  the  com- 
plaint had  paid  the  plaintiff  $4,826.59,  in  full  satisfaction  thereof, 
and  of  which  sum  the  defendant  paid  its  full  portion  of  the  loss. 
The  answer  denies  the  material  allegations  of  the  complaint, 
and  avers  that  the  greater  portion  of  the  cotton  alleged  to  have 
been  lost  at  the  fire  was  received  by  the  plaintiff  from  the  owners 
thereof  after  the  issuing  of  the  policy ;  that  the  cotton  burned 
was  first  delivered  by  its  owners  to  the  plaintiff,  and  the  plaintiff 
gave  to  the  owners  receipts  for  it,  which  provided  that  the  plain- 
tiff should  not  be  liable  for  the  loss  of  it  by  fire ;  that  afterward 
and  after  the  policy  was  issued,  the  cotton  was  sold  to  various 
persons,  who  became  its  owners,  and  the  Missouri  Pacific  Railway 
Company,  the  Little  Rock  and  Memphis  Railroad  Company,  and 
the  Little  Rock,  Mississippi  River  and  Texas  Railway  Company, 
common  carriers  of  cotton  for  hire,  issued  their  bills  of  lading  for 
the  same  to  the  purchasers,  which  provided  that  the  carriers 
should  not  be  liable  for  the  loss  thereof  by  fire,  and  at  the  same 
time  such  railroad  companies  took  up  the  receipts  issued  by  the 
plaintiff  to  the  original  owners,  and  surrendered  them  to  the 
plaintiff,  whereby  the  possession  of  the  cotton  was  changed,  con- 
trary to  the  provisions  of  the  policy,  without  any  consent  of, 
notice  to,  or  knowledge  by  the  defendant ;  (7)  that  it  is  provided 
in  the  policy  that  it  shall  not  apply  to  or  cover  cotton  which  was 
at  the  time  of  loss  covered  in  whole  or  in  part  by  marine  policies, 
and  at  tliat  time  two  thousand  one  hundred  and  seventy-two 
bales  of  the  cotton  alleged  to  have  been  burned,  and  of  the  value 
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of  $101,973.73,  were  covered  by  marine  policies,  theretofore  is- 
sued to  the  respective  owners  of  the  cotton ;  (8)  that  after  the 
railroads  had  issued  their  bills  of  lading  for  the  cotton,  and  be- 
fore and  at  the  time  of  the  fire,  it  was  kept  in  a  grossly  negligent 
manner  in  a  dangerous  public  place,  without  being  covered  or 
sprinkled,  and  but  a  few  feet  from  a  railroad  track,  where  loco- 
motives of  the  Missouri  Pacific  and  the  St.  Louis,  Iron  Mountain 
and  Southern  railroads,  emitting  sparks,  were  constantly  pass- 
ing, by  which  sparks  the  fire  was  kindled,  and  the  cotton  was  de- 
stroyed by  a  fire  which  occurred  in  broad  daylight,  at  about  four 
o'clock  p.  M.,  and  which  fire  those  two  railroad  compani^,  by  the 
use  of  ordinary  care,  could  have  extinguished  by  removing  the 
bales  first  ignited,  or  by  putting  out  the  fire  by  water  from  the 
hydrants  which  were  dose  by ;  and  that  none  of  the  cotton  was 
destroyed  by  the  negligence  of  the  Little  Bock  and  Memphis  Kail* 
road  Company  or  its  employes.  The  plaintiff  demurred  to  cer- 
tain paragraphs  of  the  answer,  and,  among  them,  paragraphs  7 
and  8,  as  not  stating  facts  sufficient  to  constitute  a  defense.  The 
court  overruled  such  demurrer  as  to  two  of  the  paragraphs  and 
sustained  it  as  to  paragraphs  7  and  8 ;  to  which  latter  ruling  the 
defendant  excepted.  Thereupon  the  case  was  tried  by  a  jury, 
which  found  a  verdict  for  the  plaintiff  for  $9,491.96,  on  which  a 
judgment  was  accordingly  entered,  to  review  which  the  defend- 
ant has  brought  a  writ  of  error. 

The  first  four  assignments  of  error  on  the  part  of  the  defend- 
ant relate  to  the  overruling  of  its  motion  to  strike  out  part  of  the 
complaint,  the  overruling  of  its  demurrer  to  the  complaint,  and 
to  part  thereof,  and  the  sustaining  of  the  demurrer  of  the  plaintiff 
to  paragraphs  7  and  8  of  the  answer.  At  the  trial,  the  plaintiff 
offered  evidence  tending  to  prove  that  it  was  engaged  in  tlie  busi- 
ness of  compressing  cotton  at  the  town  of  Argenta,  which  is  on 
the  north  bank  of  the  Arkansas  river,  directly  opposite  the  city 
of  Little  Hock ;  that  it  received  cotton  for  compression  at  Ar- 
genta and  also  at  the  premises  described  in  the  policy,  at  Little 
Hock ;  that  for  cotton  received  at  either  place  it  issued  receipts  to 
the  depositors,  red  receipts  at  Argenta,  and  green  receipts  at 
Little  Bock,  a  blank  form  of  which,  as  it  appears  in  the  bill  of 
exceptions,  if  filled  out,  would  read  thus:  ^^ Little  Bock,  Arkan- 
sas, Nov.  1, 1887.    Beceived  by  the  Union  Compress  Company* 
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From  John  Smith.  Account  of  John  Doe.  For  compression. 
Storage  after  ten  days  will  be  charged.  Not  responsible  for  any 
loss  by  fire.  Marks  X,  Y,  Z.  No.  bales  cotton,  65.  Richard 
Roe,  snperintendent ; "  that  the  holders  of  such  receipts  took 
them  to  the  freight  ofBces  of  one  or  the  other  of  the  two  railway 
companies,  the  Missouri  Pacific  Railway  Company  and  the  Little 
Rock  and  Memphis  Railroad  Company,  and  those  companies  issued 
bills  of  lading  for  cotton,  which  specified  the  number  of  bales 
and  the  marks,  agreeing  to  deliver  the  cotton  at  an  address  speci- 
fied in  the  bill  of  lading ;  that  the  same  bills  of  lading  covered 
cotton  which  was  received  by  the  plaintiff  at  Argenta,  and  which 
actually  was  at  Argenta,  and  cotton  received  at  Little  Rock,  and 
which  actually  was  at  Little  Rock ;  that  one  form  of  bill  of  lading 
was  issued  by  the  Missouri  Pacific  Railway  Company  and  two 
forms  by  the  Little  Rock  and  Memphis  Railroad  Company ;  that 
it  was  claimed  that  each  form  covered  a  portion  of  the  cotton 
burned ;  that  each  form  by  its  terms  exempted  the  carrier  from 
liability  for  loss  or  damage  by  fire ;  and  that,  as  the  cotton  might 
pass  through  the  custody  of  several  carriers  before  reaching  its 
destination,  each  of  them  provided  that  the  legal  remedy  for  loss 
or  damage  occurring  in  transit  should  be  only  against  the  particu- 
lar carrier  in  whose  custody  the  cotton  actually  might  be  at  the 
time  of  the  happening  thereof.  The  Missouri  Pacific  Railway 
Company  in  its  bills  of  lading  reserved  to  itself  the  privilege  of 
compressing  all  cotton  signed  for  on  the  bill  of  lading.  The 
Memphis  &  Little  Rock  Railroad  Company  did  not  reserve  that 
privilege,  but  in  one  of  its  two  forms,  which  was  a  through  bill 
of  lading  to  England,  it  stipulated  for  the  benefit  of  any  insurance 
that  might  have  been  effected  on  the  goods.  There  are  five  of 
such  foreign  bills  of  lading,  covering  one  hundred  and  fifty-eight 
bales  of  lost  cotton.  Bills  of  lading  covering  one  thousand  four 
hundred  and  sixty  bales,  alleged  to  have  been  burned,  were  issued 
by  the  Missouri  Pacific  Railway  Company.  The  loss  claimed  on 
behalf  of  the  latter  company  was  for  one  thousand  four  hundred 
and  sixty-three  bales.  The  bills  of  lading  issued  by  the  Mem- 
phis and  Little  Rock  Railroad  Company  were  for  nine  hundred  and 
ninety-two  bales,  but  the  loss  claimed  was  for  one  thousand  two 
hundred  and  eleven  bales.     By  the  bills  of  lading  issued  by  the 

Missouri  Pacific  Railway  Company  on  the  lost  cotton  eight  hun* 
VOL.  II— a 
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dred  and  eighty- four  bales  were  covered  after  the  date  of  the 
policy,  and  by  those  issued  by  the  Memphis  and  Little  Sock  Rail- 
road Company  two  hundred  and  twenty-five  bales  were  covered 
after  that  date.  It  also  appears  by  the  bill  of  exceptions  that,  on 
the  issuing  of  the  bills  of  lading,  the  respective  railroad  compa- 
nies notified  the  plaintiff  of  their  issue,  and  ordered  the  cotton  des- 
ignated therein  to  be  compressed  at  Argenta ;  that  all  of  the 
cotton  transported  from  Little  Sock  to  Argenta  was  carried  on 
the  track  and  by  the  cars  of  the  Missouri  Pacific  Railway  Com- 
pany ;  that  the  Little  Rock  and  Memphis  Railroad  Company  had 
no  track,  and  ran  no  cars,  near  the  premises  described  in  the 
policy ;  that  the  plaintiff  paid  the  Missouri  Pacific  Railway  Com- 
pany an  agreed  price  for  the  transportation  of  the  cotton  from 
Little  Rock  to  Argenta }  and  that  the  cotton  was  to  be  compressed 
after  it  arrived  at  Argenta,  and  was  there  to  be  loaded  on  the  cars 
of  such  of  the  two  railroad  companies  as  its  marks  and  the  bills  of 
lading  called  for,  to  be  transported  by  them  to  its  destination. 
The  bill  of  exceptions  further  states  that  the  plaintiff  offered  evi- 
dence  tending  to  prove  that  two  thousand  six  hundred  and  seventy 
bales  of  cotton,  covered  by  said  bills  of  lading,  were  burned  at 
the  fire  in  question,  while  in  the  hands  of  the  plaintiff  for  com- 
pression, after  the  bills  of  lading  were  issued,  and  at  the  place  de- 
scribed in  the  policy.  The  plaintiff  also  proved  that  in  October 
and  November,  1887,  there  was  an  accumulation  of  cotton  at 
the  premises  described  in  the  policy,  owning  to  the  fact  that  the 
Missouri  Pacific  Railway^ Company  had  not  sufficient  cars  to  trans- 
port the  cotton  to  Argenta  as  fast  as  it  was  received  ;  that  the 
cotton-sheds  were  open  sheds,  and  were  at  the  time  of  the  fire 
full  of  cotton,  which  had  no  tarpauUn  or  other  cover  over  it,  and 
stood  within  three  or  four  feet  of  the  track  of  the  Missouri  Pa- 
cific Railway  Company,  over  which  locomotives  and  trains  passed 
several  times  daily  ;  that  after  the  sheds  were  full  the  cotton  was 
stored  in  the  street,  leaving  a  passage-way  some  four  feet  wide 
for  foot  passengers ;  that  the  two  railroad  companies  had  no  con- 
trol over  the  cotton  while  so  stored,  and  could  not  obtain  actual 
possession  of  it  until  the  Missouri  Pacific  Railway  Company 
transported  it  to  Argenta  for  compression ;  but  that  that  com- 
pany could  take  it  at  any  time  across  the  river  for  compression. 
The  defendant  offered  in  evidence  the  proof  of  loss  furnished 
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bv  the  plaintiff  to  it,  made  ont  after  the  bringing  of  the  sait,  al- 
leging tiie  total  destruction  by  fire  of  two  thousand  six  hundred 
and  eightj-Beven  bales  of  cotton,  in  addition  to  what  was  known 
as  the  Hanger  cotton,  and  that  the  two  thousand  six  hundred  and 
eighty-seven  bales  were  held  by  the  plaintiff  in  trust  or  on  com- 
mission —  that  is  to  say,  to  be  compressed  —  and  were  the  prop- 
erty of  varions  persons;  the  plaintiff  being  interested  in  the 
fiapae  to  the  extent  of  its  charges,  and  stating  the  names  of  the 
consignees,  and  the  number  of  bales  and  their  value  pertaining 
to  each  consignee,  no  allusion  being  made  to  any  interest  of  the 
railroad  companies. 

1.  The  plaintiff  offered  evidence  tending  to  prove  that  the 
policy  in  suit  was  taken  out  by  it  for  the  benefit  of  the  railroad 
companies  named  in  the  complaint  and  in  pursuance  of  agree- 
ments between  the  plaintiff  and  those  companies,  by  which  the 
plaintiff  agreed  to  take  out  such  insurance.  The  defendant  ob- 
jected to  such  evidence,  on  the  ground  that  it  was  incompetent, 
and  in  contradiction  of  the  terms  of  the  policy.  The  objection 
was  overruled,  and  the  defendant  excepted. 

The  plaintiff  also  offered  evidence  tending  to  prove  that  by 
agreement  between  it  and  the  railroad  companies  it  charged  and 
collected  from  them  thirteen  cents  per  hundred  pounds  for  all 
cotton  compressed  by  it,  which  charge  was  by  agreement  in- 
tended to  cover,  and  did  cover,  the  compression  of  the  cotton,  the 
loading  of  it  on  the  cars  at  Argenta,  and  the  cost  of  insuring  it 
for  the  benefit  of  the  raiboad  companies.  The  defendant  objected 
to  the  evidence,  on  the  ground  that  it  was  immaterial,  irrele- 
vant and  incompetent.  The  objection  was  overruled,  and  the 
defendant  excepted. 

The  plaintiff  also  offered  evidence  tending  to  prove  that  the 
contracts  and  customs  of  business  before  stated  were  well  known 
to  shippers  and  the  defendant  when  the  policy  sued  on  was  issued, 
it  having  been  stated  to  the  agents  of  the  defendant  by  an  officer 
of  the  plaintiff,  when  the  policy  was  applied  for,  that  it  was  in 
tended  to  cover  the  interests  of  the  plaintiff  and  of  the  rail- 
road companies.  The  defendant  objected  to  this  evidence^  but 
the  objection  was  overi^uled  and  the  defendant  excepted. 

The  plaintiff  further  also  offered  evidence  tending  to  prove  that 
daims  had   been  filed  against   the  Missouri   Pacific  Bailway 
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Company  by  the  owners  of  one  thousand  four  hundred  and 
sixty-three  bales  of  cotton  burned  at  the  fire,  of  the  claimed 
value  of  $72,735.58 ;  that  since  the  commencement  of  this  suit 
that  company  had  paid  such  claims  to  the  amount  of  $65,000 ; 
and  that  the  balance  had  been  adjusted  by  that  company,  and 
would  be  paid.  The  defendant  objected  to  the  evidence  on 
the  ground  that  it  was  immaterial,  irrelevant  and  incompetent, 
but  the  objection  was  overruled,  and   the  defendant  excepted. 

The  plaintiff  further  offered  evidence  tending  to  prove  that  claims 
had  been  filed  against  the  Little  Bock  and  Memphis  Railroad 
Company  by  the  owners  of  one  thousand  two  hundred  and 
eleven  bales  of  cotton  burned  at  the  fire,  of  the  claimed  value 
of  $57,529.55,  no  part  of  which  has  been  paid  by  that  com- 
pany, though  suits  had  been  brought  on  several  of  the  claims, 
and  were  still  pending.  The  defendant  objected  to  the  evi- 
dence, on  the  ground  that  it  was  incompetent,  irrelevant  and 
immaterial ;  but  the  court  overruled  the  objection,  and  the  de- 
fendant excepted. 

After  the  close  of  the  evidence,  the  defendant  requested  the 
court  to  instruct  the  jury  as  follows:  "(1)  The  policy  of  in- 
surance of  the  defendant  on  which  this  action  is  brought  cov- 
ered all  goods  in  possession  of  the  Union  Compress  Company 
at  the  place  designated  in  the  said  policy,  at  the  date  when 
said  policy  was  issued,  which  were  held  by  said  Union  Com- 
press Company  under  warehouse  receipts  issued  to  the  owners 
of  said  cotton  by  said  company,  and  also  all  cotton  subsequently, 
aud  during  the  life  of  said  policy,  so  received  by  the  Union 
Compress  Company.  (2)  The  policy  in  question  insures  the 
goods  of  the  Union  Compress  Company  at  the  place  desig- 
nated. It  also  insures  the  Union  Compress  Company  to  the 
extent  of  its  liens  upon,  or  charges  against,  all  goods  held  by  it 
during  the  life  of  the  policy,  not  its  own,  but  held  by  it  in  trust 
or  on  commission.  It  also  insures  the  interest  of  the  owners  of 
the  legal  title  to  such  goods  so  held.  It  does  not  insure  any  one 
else.  Any  possible  interest  of  any  common  carrier  not  an  owner 
of  the  goods  or  any  of  them,  in  the  place  designated,  is  not  in- 
sured by  said  policy.  (3)  The  jury  are  instructed  to  disregard  all 
evidence  in  the  case  tending  to  show  that  the  insurance  in  ques- 
tion was  issued  for  the  benefit  of  any  railroad  company  not  an 
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owner  of  any  of  the  goods  deBtrojed  by  fire,  for  the  value  of 
which  recovery  is  sought  herein."  The  court  refused  to  give  any 
of  those  three  instructions,  and  the  defendant  excepted  to  each 
refusaL 

The  foregoing  exceptions,  except  the  two  which  relate  to  the 
sustaining  of  the  demurrer  to  paragraphs  7  and  8  of  the  answer, 
may  be  grouped  together,  because  they  relate  to  the  same  ques- 
tion. The  court  refused  to  strike  out  the  matter  in  the  complaint 
which  is  before  recited  in  brackets,  and  also  overruled  the  de- 
murrer of  the  defendant  to  that  portion  of  the  complaint ;  and 
on  the  trial  the  plaintiff  was  permitted  to  introduce  evidence 
tending  to  prove  some  of  the  allegations  contained  in  that  part  of 
the  complaint.  The  three  instructions,  before  quoted,  as  asked 
by  the  defendant,  and  not  given,  relate  to  the  same  matter.  The 
defendant  contends  that  there  was  error  in  the  action  of  the 
court  covered  by  those  exceptions,  and  complains  that  the  court 
treated  the  words  in  the  policy,  "  their  own,  or  held  by  them  in 
trust  or  on  commission,"  as  if  they  read,  ''  on  account  of  whom 
it  may  concern ; "  that,  as  the  plaintiff  did  not  own  the  cotton, 
the  beneficiaries  under  the  policy  were  its  owners;  that  no  inter- 
est of  any  common  carrier  was  covered  by  the  policy ;  that  it  was 
not  ambiguous ;  and  that  no  parol  testimony  was  admissible  to 
aid  in  its  interpretation,  or  to  show  that  the  railroad  companies 
were  intended  to  be  beneficiaries  under  it.  The  view  urged  is 
that  the  plaintiff  did  not  own  any  of  the  cotton,  or  hold  any  of  it 
on  commission ;  that  the  insurance  on  goods  held  in  trust  was  an 
insurance  only  for  the  benefit  of  the  owners  of  the  cotton ;  and 
that  evidence  of  an  intention  to  effect  the  insurance  for  the  bene- 
fit of  one  who  was  not  the  owner  of  the  goods  was  inadmissible, 
because  it  would  contradict  the  policy.  But  we  think  the  posi- 
tions taken  on  behalf  of  the  defendant  are  not  sound.  The  title 
to  cotton  in  the  temporary  custody  of  a  bailee  for  compression, 
for  which  receipts  or  bUls  of  lading  have  been  given,  is  manifestly 
chan^ng  hands  constantly.  The  langnago  of  the  present  policy, 
insuring  cotton,  "  their  own,  or  held  by  them  in  trust  or  on  com- 
mission," accommodates  such  a  state  of  things.  In  the  present 
case  the  insurance  was  really  taken  out  by  the  railroad  companies, 
and  that  fact  was  well  known  to  the  agents  of  the  defendant  at  the 
time  the  policy  was  issued.    The  railroad  companies  had  an  in* 
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Borable  intereat  in  the  cotton,  and  to  that  extent  were  the  owners 
of  the  cotton,  which  was  held  in  trust  for  them  by  the  plaintiff. 
Evidence  of  their  ownership  of  the  cotton  was  admissible.  Home 
Ins.  Co.  V.  Warehouse  Co.,  93  U.  S.  527,  642.  The  policy  cov- 
ered all  the  cotton  which  was  placed  in  the  hands  of  the  plaintiff 
by  those  companies.  It  was  lawful  for  the  plaintiff  to  insure  in 
its  own  name  goods  held  in  trust  by  it,  and  it  can  recover  for 
their  entire  value,  holding  the  excess  over  its  own  interest  in  them 
for  the  benefit  of  those  who  have  intrusted  the  goods  to  it.  De 
Forest  v.  Fulton  Insurance  Co.,  1  Hall,  94;  Home  Ins.  Co.  v. 
Warehouse  Co.,  63  U.  S.  527,  543;  Stillwell  v.  Staples,  19  N.  T. 
401 ;  Waring  v.  Insurance  Co.,  45  N.  Y.  606  ;  Waters  v.  Assur- 
ance Co.,  5  El.  &  Bl.  870 ;  Biter  v.  Morrs,  13  Penn.  St.  218 ; 
Johnson  v.  Campbell,  120  Mass.  449 ;  Fire  Ins.  Ass'n  v.  Mer- 
chants &  Miners'  Transp.  Co.,  66  Md.  339  ;  7  Atl.  Rep'r,  905  ; 
Railway  Co.  v.  Glyn,  1  El.  &  El.  652;  Insurance  Co.  v.  Hamil- 
ton, 14  Wall.  504,  508.  The  words  *'  held  by  them  in  trust,"  in 
this  policy,  cannot  properly  be  limited  to  a  holding  in  trust  merely 
for  an  absolute  owner,  when  it  clearly  appears  that  the  railroad 
companies  had  an  insurable  interest  in  the  cotton,  and  the  plain- 
tiff held  the  property  in  trust  exclusively  for  those  companies. 
The  reasoning  of  the  cases  where  the  bailor  was  the  owner  of  the 
goods  insured  by  the  bailee  applies  equally  to  any  person,  who, 
having  an  insurable  interest  in  property,  intrusts  it  to  another ; 
and  such  bailor  can,  to  the  extent  of  his  insurable  interest,  claim 
the  benefit  of  insurance  effected  in  his  favor  by  his  bailee.  The 
original  depositors  of  the  cotton  surrendered  to  the  railroad  com- 
panies the  receipts  which  they  had  taken  from  the  plaintiff,  and 
those  companies  were  thus  substituted  in  the  relation  to  the  plain- 
tiff which  before  had  been  held  by  such  depositors.  The  railroad 
companies  thus  became  the  beneficiaries  of  the  trust,  so  far  as  the 
plaintiff  was  concerned,  because  they  thus  became  the  persons  to 
whom  the  plaintiff  owed  the  duty  of  bailment,  and  the  persons 
entitled  to  demand  the  possession  of  the  property  from  the  plain- 
tiff. There  was  privity  in  the  plaintiff  with  the  person  who  held 
its  receipt,  and  privity  with  no  one  else.  This  is  a  necessary  and 
obvious  result  of  the  course  of  business ;  and  the  business  in  ques- 
tion could  not  be  carried  on  under  any  other  circumstances,  so  as 
to  give  protection  by  insurance  to  the  parties  really  interested. 
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The  case  i&  not  varied  or  affected  by  the  clause  in  the  receipts 
given  by  the  plaintiff,  "  not  responsible  for  any  loss  by  fire,"  be- 
cause the  relation  of  the  plaintiff  to  the  property  intrusted  to  it, 
and  its  duty  to  the  bailor,  determine  the  legal  property  of  the  in- 
surance for  the  benefit  of  the  latter.  In  the  present  case  the  ar- 
rangement was  that  the  railroad  companies  should  pay  to  the 
plaintiff,  in  connection  with  the  charge  for  compressing,  an  ad-  * 
ditional  sum,  which  would  provide  for  the  insurance  of  all  cotton 
in  the  possession  of  the  plaintiff,  for  which  the  railroad  companies 
should  issue  bills  of  lading.  The  defendant  had  notice  that  the 
insurance  was  effected  in  the  interest  of  the  railroad  companies, 
and  it  issued  the  policy  in  the  terms  it  did  to  include  the  protec- 
tion of  the  railroad  companies.  The  fact  that  the  same  policy 
might  protect  the  interest  of  other  persons  in  respect  to  cotton 
held  for  them  by  the  plaintiff  cannot  affect  the  question  whether 
it  protects  the  interest  of  the  railroad  companies  in  respect  to  cot- 
ton held  by  the  plaintiff  for  them  during  the  life  of  the  policy. 
K  or  is  it  material  whether  the  cotton  was  originally  deposited  by 
the  railroad  companies,  or  whether  their  interest  accrued  through 
the  subsequent  transfer  to  the  railroad  companies  of  receipts  given 
by  the  plaintiff  on  a  deposit  of  cotton  made  by  other  parties. 

2.  We  come  now  to  another  group  of  errors  assigned.  The  de- 
fendant requested  the  court  to  instruct  the  jury  as  follows :  "  The 
policy  in  question  provides  that  it  shall  be  void  if  there  be  any 
change  in  the  possession  of  the  insured  property,  except  under 
circumstances  which  have  no  bearing  on  this  case.  If  the  jury 
believe  from  the  evidence  that,  after  the  policy  in  question  was 
issued,  any  common  carrier,  with  the  knowledge  and  consent  of 
plaintiff,  and  under  agreement  with  plaintiff,  issued  its  bills  of 
lading  for  any  of  the  cotton  which  at  the  date  of  the  policy  was 
or  thereafter  came  into  possession  of  the  plaintiff,  the  issuance  of 
such  bills  of  lading,  under  the  conditions  of  the  policy,  avoided 
the  policy  as  to  all  cotton  covered  by  such  bills  of  lading."  The 
court  refused  to  give  such  instruction,  and  the  defendant  excepted 
to  the  refusal.  The  court  instructed  the  jury  as  follows :  "  By 
an  agreement  made  between  the  plaintiff  and  the  St.  Louis,  Iron 
Mountain  and  Southern  Railway  Company  and  the  Memphis  and 
Little  Rock  Railway  Company,  the  plaintiff  engaged  to  insure  for 
said  railway  companies,  respectively,  all  cotton  stored  in  the  com- 
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press  sheds  and  yards  of  the  plaintiff,  at  the  foot  of  Main  street, 
Little  Bock,  when  the  railway  companies,  or  either  of  them, 
should  notify  the  plaintiff  of  the  issuance  by  them  of  bills  of  lad- 
ing therefor.  This  agreement  was  carried  out,  and  on  the  day 
of  the  fire  the  plaintiff  held  insurance  in  yarions  companies,  ag- 
gregating the  sum  of  $142,600  in  trost,  and  to  indemnify  the  rail- 
way companies  against  loss  or  damage  by  fire  of  the  cotton  for  which 
they  had  issued  their  bills  of  lading  and  which  was  stored  in  the 
plaintiff's  sheds  and  yards  described  in  the  policy,  at  the  foot  of 
Main  street."  The  defendant  excepted  to  this  instruction.  The 
court  also  charged  the  jury  as  follows :  "  As  the  plaintiff  is  a  trus- 
tee, and  insured  the  cotton  for  the  benefit  of  the  railway  compa* 
nies,  and  has  no  separate  claim  of  its  own  on  the  property,  it  is 
only  entitled  io  recover  an  amount  equal  to  its  liability  to  the 
railroad  companies ;  or,  in  other  words,  a  sum  that  will  make  the 
railway  companies  whole  for  the  cotton  on  which  they  had  issued 
bills  of  lading ;  so  that,  if  the  market  price  of  cotton  produces  a 
larger  sum  than  the  aggregate  loss  of  the  railway  companies  —  and 
two  thousand  six  hundred  and  seventy  bales,  at  $50  per 
bale,  if  you  should  find  that  was  the  number  of  bales 
and  their  value,  produces  an  amount  slightly  in  excess 
of  the  claims  of  the  railroad  companies  —  then  the  plain- 
tiff's recovery  must  bo  on  the  basis  of  the  latter  sum ;  that  is,  one 
that  makes  the  railroad  companies  whole.  In  no  event  is  the 
market  value  of  the  cotton  to  be  increased,  but  it  may  be  reduced 
by  the  difference  between  the  value  and  the  amount  that  will 
satisfy  the  just  claims  of  the  railway  companies.  What  amount 
of  cotton  was  burned  for  which  the  railway  companies  had  issued 
bills  of  lading,  and  which  was  covered  by  policies  taken  out  by 
the  plaintiff,  the  value  of  the  same,  and  the  amount  of  the  just 
demands  of  the  railway  companies  against  the  plaintiff  foi  the 
cotton  so  burned,  are  questions  of  fact  to  be  determined  by  you." 
The  defendant  excepted  to  this  charge.  The  court  also  charged 
the  jury  as  follows  :  "  This  suit  is  brought  on  a  policy  of  insurance 
issued  by  the  defendant's  company  to  the  Union  Compress  Com- 
pany to  indemnify  the  railroad  company  for  the  loss  of  cotton,  or 
for  cotton  that  might  be  burned  after  the  railroad  company 
issued  its  bills  of  lading  for  it,  and  while  it  yet  remained 
in  the  custody  of  the  Compress  Company.    Now,  the  Com- 
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press  Companyy  ander  its  contract  with  the  railroad  company,  is 
bound  to  make  good^  by  insurance,  to  the  railroad  company  any 
damages  resulting  to  it  from  the  loss  of  cotton  which  the  Com- 
press Company  held  for  the  railroad  company  after  the  railroad 
company  had  issued  its  bills  of  lading  therefor  and  notified  it 
thereof."  The  defendant  excepted  tc  this  charge.  The  defendant 
contends  that,  although,  under  a  proper  construction  of  the  policy, 
the  railroad  companies  may  be  regarded  as  properly  beneficiaries  un- 
der it^  the  matters  involved  in  the  instructions  so  given  by  the 
court  were  questions  of  mingled  fact  and  law,  and  were  erroneous, 
in  the  light  of  the  facts  proved  by  the  plaintiff.  The  ground  urged 
is  that  the  policy  cannot  be  reconciled  with  any  intent  to  insure  a 
railroad  company  against  a  loss  caused  by  its  own  negligence,  be- 
cause the  policy  insures  against  '^  all  direct  loss  or  damage  by  fire;" 
that,  therefore,  the  onl j  interest  which  the  railroad  companies  had 
in  the  cotton  was  a  contingent  interest,  arising  from  their  liability 
for  damages  for  loss  by  a  fire  occurring  through  their  own  negligence 
that  the  interest  alleged  to  have  been  insured  as  that  of  the  railroad 
companies  was  not  such  as  could  have  sustained  a  claim  on  a  direct 
loss  by  fire,  because  it  was  a  contingent  or  doubtful  interest,  and 
not  a  certain  or  direct  interest ;  that  the  fire  alone  could  not  in- 
flict any  loss ;  and  that  whether  the  railroad  companies  would 
suffer  losp  would  depend  on  the  contingencies,  {1)  whether  or  not 
their  negligence  caused  the  loss ;  (2)  whether  the  owner  would  be 
able  to  prove  negligence  in  the  railroad  companies ;  (3)  whether 
the  owner  was  innocent  of  contributory  negligence;  and  (4) 
whether  the  owner  should  make  a  claim  for  loss  against  the  rail- 
road companies,  within  the  statute  of  limitations.  Under  this  head 
it  is  alsc  urged  that  on  the  face  of  the  policy  the  insurance  was  on 
cotton  held  in  trust  by  the  plaintiff,  in  a  designated  place,  for 
thirty  days  after  November  2 ;  that  it  was  claimed  by  the  plain- 
tiff, in  the  face  of  the  policy,  and  contradictory  of  its  terms,  that 
cotton  covered  by  a  bill  of  lading  issued  November  8,  by  the 
Missouri  Pacific  Railway  Company,  which  was  held  in  trust  by 
the  plaintiff,  and  was  in  the  place  described,  was  not  covered  by 
the  policy  until  the  bill  of  lading  was  issued ;  that  if,  as  the  de- 
fendant alleges  the  fact  to  be,  that  cotton  was  covered  by  the 
policy  from  the  3d  to  the  8th  of  November,  for  the  benefit  of  its 
owners,  there  was  no  process  known  to  the  law  by  which  the 
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benefit  of  snch  insarance  ooald  be  transferred  to  the  raiboad  com- 
panies, without  action  by  either  the  owner  or  the  insurer ;  that 
the  fact  that  the  plaintiff  understood  that  the  insarance  was  for 
the  benefit  of  the  owners  of  the  cotton  was  shown  by  the  practical 
construction  put  upon  the  insurance  by  the  plaintiff  after  the  fire, 
in  patting  in  a  claim  on  behalf  of  Hanger  for  one  hundred  and 
twelve  bales  of  cotton  burned,  not  covered  by  the  bills  of  lading; 
and  being  paid  for  it,  on  behalf  of  Hanger,  as  owner  of  the  cot- 
ton ;  and  that  thus  the  plaintiff  claims  that  the  insurance  was  for 
the  owners  of  the  cotton,  or  for  the  railroad  companies,  aocordiug 
to  circumstances.  It  is  farther  urged  that  if  the  bills  of  lading 
changed  the  possession  of  the  cotton,  it  was  at  the  time  of  the  fire 
in  the  possession  of  the  railroad  companies,  and  not  in  that  of  the 
plaintiff,  and  the  plaintiff  had  ceased  to  hold  it  in  trust ;  that  in 
such  case  it  was  not  insured,  because  of  the  provision  in  the  poUcy 
that  any  change  in  the  possession  should  avoid  the  policy ;  that  if 
the  bills  of  lading  did  not  change  the  possession,  there  could  have 
been  no  insurance  on  behalf  of  the  railroad  companies,  because,  in 
the  absence  of  possession  by  them,  they  had  no  right  to  insure 
and  no  contingent  liability  to  loss  ;  and  that  it  was  error  in  the 
court  to  charge  that  at  the  time  of  the  fire  the  plaintiff  held  in- 
surance on  cotton  covered  by  bills  of  lading.  This  court  is  also 
asked  to  review  its  announcement  of  the  principle  of  law  laid 
down  in  Phoenix  Ins.  Co.  v.  Erie  Transp.  Co.,  117  U.  S.  312, 324 ;  6 
Sup.  Ct  Kep.  750,  1176,  that  "no  rule  of  law  or  of  public  policy 
is  violated  by  allowing  a  common  carrier,  like  any  other  person 
having  either  the  general  property  or  a  peculiar  interest  in  goods^ 
to  have  them  insured  against  the  usual  perils,  and  to  recover  for 
any  loss  from  such  perils,  though  occasioned  by  the  negligence  of 
his  own  servants."  It  is  also  contended  that  the  jury  had  a  right 
to  decide  whether  or  not  the  policy  was  issued  on  goods  held  in 
trust  for  the  railroad  companies  by  the  plaintiff,  and  whether  or 
not  the  plaintiff  or  the  railroad  companies  held  the  cotton  at  the 
time  of  the  fire ;  and  that  these  were  not  questions  for  the  court 
to  decide. 

In  reply  to  the  suggestions,  it  is  to  be  said  that  the  exception 
of  loss  by  fire  contained  in  the  receipts  given  by  the  plaintiff, 
and  in  the  bills  of  lading  given  by  the  railroad  companies,  did 
not  free  them  from  responsibility  for  damages  occasioned  by  their 


Galipo&nia  Iks.  Co.  v.  Ukiok  CoMPSBas  Go.  [9 

own  negligence  or  that  of  their  employes.  Nor  are  we  dis- 
posed to  review  oar  decision  that  common  carriers  can  insnre 
themselves  against  loss  proceeding  from  the  negligence  of  their 
own  servants.  The  doctrine  announced  in  the  case  cited  has  been 
referred  to  with  approval  in  the  subsequent  cases  of  Insurance  Co. 
V.  Adams,  123  U.  S.  67,  72 ;  8  Sup.  Ct.  Eep.  68,  and  Liver- 
pool Steam  Co.  v.  Phoenix  Ins  Co.,  129  U.  S.  397,  438 ;  9  Sup. 
Ct.  Rep.  469. 

As  to  the  suggestion  that  by  the  bills  of  lading  the  possession  of 
the  cotton  was  transferred  to  the  railroad  companies,  and  that  the 
policy  was  avoided  thereby,  the  answer  is  that  the  cotton  was  still 
in  the  hands  of  the  plaintiff,  in  its  actual  possession,  and  upon  its 
premises.  At  most,  the  railroad  companies,  by  acquiring  the  re- 
ceipts of  the  plaintiff  and  issuing  bills  of  lading  for  the  cotton, 
took  only  constructive  possession  of  it ;  and  the  plaintiff,  retain- 
ing actual  and  physical  possession  of  it,  did  not  lose  any  element 
of  possession  necessary  to  give  it  the  right  to  effect  insurance  for 
its  own  benefit,  and  as  bailee  or  agent,  for  the  protection  of  the 
railroad  companies.  All  that  the  railroad  companies  acquired  was 
the  right  to  ultimate  possession,  which  passed  to  them  by  the 
transfer  to  them  by  the  original  depositors  of  the  cotton  receipts 
given  by  the  plaintiff. 

As  to  the  argument  that  no  recovery  can  be  had  in  the  interest 
of  the  railroad  companies,  because  the  injury  to  them  depended 
npon  their  liability  for  the  negligence  of  their  employes  in  caus- 
ing the  fire,  and  the  point  taken  in  regard  to  the  words  of  the 
policy,  "  direct  loss  or  damage  by  fire,"  the  reply  is  that  those 
words  mean  loss  or  damage  occurring  directly  from  fire  as  the  de- 
stroying agency,  in  contradistinction  to  the  remoteness  of  fire  as 
such  agency.  The  books  are  full  of  cases  on  that  subject,  and  the 
meaning  of  the  policy  is  not  doubtful.  EemoteneBS  of  agency  is 
the  explosion  of  gunpowder,  gases  or  chemicals,  caused  by  fire  ; 
the  explosion  of  steam-boilers ;  the  destruction  of  buildings  to 
prevent  the  spread  of  fire,  or  their  destruction  through  the  falling 
of  burning  walls,  and  so  forth.  In  the  present  case,  the  bales  of 
cotton  were  physically  burned  by  the  direct  action  of  fire, 

8.  The  court  also  charged  the  jury  as  follows:  "Now,  you 
have  heard  the  testimony,  gentlemen,  with  reference  to  the  sit- 
uation onder  which  this  cotton  was  placed^  and  the  length  of  time 


20  OALiifosKiA  Iks.  Go.  y.  IJinoN  Gokpbess  Co. 

it  remained  there.  If  jou  think  there  is  no  negligence  on  the  part 
of  the  railroad  company,  then  jou  will  find  that  the  railroad  com- 
pany is  not  liable  for  this  cotton.  If  yon  can  say  that  that  was  a 
proper  place  to  store  cotton,,  and  that  leaving  a  passage-way  there 
of  not  exceeding  f onr  feet  np  and  down,  through  which  persons 
passed  at  all  hours  of  the  day  and  night  to  the  boat-house  and 
skiff  ferry,  and  it  being  a  dry  season,  with  three  or  four  thousand 
bales  of  cotton  stored  there  —  then^  if  you  say  this  is  not  negli- 
gence^ you  excxise  this  railroad  company^  and  to  that  extent  wiU 
disallow  the  claim  of  the  plaintiff;  but  if  you  should  so  find  1 
would  he  very  much  surprised  at  your  verdict  and  toaidd  not  he 
surprised  if  1  should  set  itaMde;  but  Ivnll  leave  it  for  you  to 
say.^^  The  defendant  excepted  to  this  instruction,  and  especially 
to  the  italicized  portion  thereof. 

It  is  urged  that  in  this  part  of  the  charge  the  court  did  not 
allude  to  facts  proved  which  the  defendant  claimed  disproved 
negligence,  and  that  thus  the  instruction  was  not  a  fair  one  as  to 
the  facts ;  that  the  place  of  storage  was  selected  and  the  cotton 
was  stored  there  by  the  owners  of  it,  and  not  by  the  Memphis 
and  Litttle  Rock  Railroad  Company ;  that  no  negligence  can  be 
imputed  to  the  latter  on  account  of  the  unfitness  of  the  place ; 
that  it  had  no  control  over  the  cotton  stored  in  that  place,  and  had 
no  track  at  that  place,  the  Missouri  Pacific  Railway  Company 
having  the  track  there ;  that  the  Memphis  and  Little  Rock  Rail- 
road Company  had  no  opportunity  to  obtain  possession  of  the 
cotton  until  after  it  had  been  compressed  at  Argenta ;  that  the 
bills  of  lading  of  the  latter  company  exempted  it  from  liability 
for  loss  occurring  on  the  lines  of  other  carriers,  and  the  cotton 
was  burned,  not  on  its  line,  but  on  the  line  of  the  Missouri  Pa- 
cific RaUway  Company ;  that  the  court  made  no  allusion  to  any 
of  these  matters  as  going  to  establish  the  absence  of  negligence 
and  liability  on  the  part  of  the  Memphis  and  Little  Rock  Rail- 
road Company  ;  that  the  court  threatened  the  jury  with  its  dis- 
pleasure and  the  setting  aside  of  the  verdict  if  the  jury  should 
bring  in  a  verdict  for  the  defendant  on  that  issue ;  and  that  this 
action  of  the  court  was  erroneous.  But  the  mere  fact  of  the 
dwelling  by  the  court  with  emphasis  upon  facts  which  seemed  to 
it  of  controlling  importance,  and  expressing  its  opinion  as  to  the 
bearing  of  those  facts  on  the  question  of  n^ligence,  is  immaterial, 
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if  the  court  left  the  issue  to  the  jury.  In  the  charge,  jnst  before 
the  passage  complained  of,  the  court,  in  referring  to  the  question 
of  the  liability  of  the  Memphis  and  Little  Hock  Eailroad  Com- 
pany for  the  destruction  of  the  cotton,  had  said  to  the  jury :  ^'  It 
is  for  you  to  determine  whether  this  railroad  company  was  not 
guilty  of  negligence,  and  was  not  at  fault  in  leaving  this  cotton  in 
an  exposed  condition  after  it  issued  bills  of  lading  therefor ; "  and 
in  the  clause  of  the  charge  objected  to  the  court  expressly  states 
that  it  leaves  the  question  of  negligence  to  the  jury.  On  this 
subject,  this  court  said,  in  Railroad  Oo.  v.  Putnam,  118  tJ.  S. 
545,  653;  7  Sup.  Ot.  Rep.  1:  "In  the  courts  of  the  United 
States,  as  in  those  of  England,  from  which  our  practice  was  de* 
rived,  the  judge,  in  submitting  a  case  to  a  jury,  may  at  his  dis- 
cretion, whenever  he  thinks  it  necessary  to  assist  them  in  arriv- 
ing at  a  just  conclusion,  comment  upon  the  evidence,  call  their 
attention  to  parts  of  it  which  he  thinks  important,  and  express 
his  opinion  upon  the  facts  ;  and  the  expression  of  such  an  opin- 
ion, when  no  rule  of  law  \a  incorrectly  stated,  and  all  matters 
of  fact  are  ultimately  submitted  to  the  determination  of  the  jury, 
cannot  be  reviewed  on  writ  of  error."  See,  also,  Nudd  v.  Burrows, 
91  U.  S.  426;  Railroad  Co.  v.  Horst,  93  tJ.  S.  291;  Railway  v. 
Vickers,  122  U.  S.  360 ;  7  Sup.  Ot.  Rep.  1216. 

4.  In  the  course  of  the  trial  the  plaintiff  offered  evidence  tend- 
ing to  prove  that  the  contracts  and  custom  of  business  stated  in 
the  bill  of  exceptions  were  well  known  to  shippers  and  to  the  de- 
fendant when  the  policy  sued  on  was  issued,  it  having  been  stated 
to  the  agents  of  the  defendant  by  an  officer  of  the  plaintiff,  when 
the  policy  was  applied  for,  that  it  was  intended  to  cover  the  in- 
terests of  the  plaintiff  and  of  the  railroad  companies.  The  de- 
fendant objected  to  the  admission  of  the  evidence,  but  the  ob- 
jection was  overruled,  and  the  defendant  excepted,  and  this  is  al- 
leged as  error.  In  this  connection  it  is  urged  that  the  complaint 
does  not  allege  any  such  knowledge  on  the  part  of  the  defendant, 
or  any  intention  on  its  part  to  issue  its  policy  for  the  benefit  oi 
the  railroad  companies.  The  case  of  Hough  v.  Insurance  Co., 
36  Md.  398,  is  cited  in  support  of  this  assignment  of  error.  But 
we  think  the  evidence  was  admissible.  In  the  Hough  Case  the 
policy  covered  the  merchandise  insured,  "  their  own,  or  held  by 
them   in  trust,  or  in  which  they  have  an  interest  or  liability." 
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Parol  evidence  was  held  to  be  inoompetent  which  was  offered  to 
show  that  the  policj  did  not  cover  merchandise  which  was  their 
own.  The  evidence  would  have  contradicted  the  plain  terms  of 
the  policy.  In  the  present  case,  the  evidence  offered  was  admis- 
sible under  the  mling  in  Home  Ins.  Co.  v.  Warehouse  Co.,  93 
U.  8.  527,  542.  In  that  case  the  court  says :  ^'  It  is  no  ex- 
ception to  the  rule  (governing  the  admission  of  parol  evidence) 
that,  when  a  policy  is  taken  out  expressly  ^  for  or  on  account  of 
the  owner'  of  the  subject  insured,  or  ^  on  account  of  whomsoever 
it  may  concern,'  evidepce  beyond  the  policy  is  received  to  show 
who  are  the  owners,  or  who  were  intended  to  be  insured  thereby. 
In  such  cases,  the  words  of  the  policy  fail  to  designate  the  real 
party  to  the  contract,  and,  therefore,  unless  resort  is  had  to  ex- 
trinsic evidence,  there  is  no  contract  at  all."  See,  also,  Finney  v. 
Insurance  Co.,  8  Mete.  348 ;  Fire  Ins.  Ass  n  v.  Merchants  & 
Miners'  Transp.  Co.,  66  Md.  339 ;  7  Atl.  Eep'r,  905 ;  Snow  v. 
Carr,  61  Ala.  363.  Having  issued  the  policy  with  notice  that  it 
was  intended  to  cover  the  interest  of  the  railroad  companies,  the 
defendant  is  estopped  from  asserting  that  the  policy  was  intended 
to  protect  only  the  legal  owners  of  the  cotton. 

5.  It  is  alleged,  also,  that  the  court  erred  in  sustaining  the  de- 
murrer of  the  plaintiff  to  paragraph  7  of  the  defendant's  an- 
swer, which  alleged  that  at  the  time  of  the  loss  two  thousand  one 
hundred  and  seventy-two  bales  of  the  cotton  aUeged  to  have  been 
burned  were  covered  by  marine  policies  theretofore  issued  to  the 
respective  owners  of  the  cotton,  and,  therefore,  under  the  terms' 
of  the  policy  in  this  suit,  such  cotton  was  not  covered  by  it  It 
is  alleged,  also,  as  error,  that  the  court  at  the  trial  rejected,  on 
the  objection  of  the  plaintiff,  and  under  the  exception  of  the  de- 
fendant, evidence  offered  by  the  latter  tending  to  prove  that  that 
number  of  bales  of  the  cotton  covered  by  the  bills  of  lading,  and 
alleged  to  have  been  burned,  were  at  the  time  of  the  fire  covered 
by  marine  policies  of  insurance  theretofore  issued  to  the  respec- 
tive owners  of  such  cotton  residing  in  various  portions  of  the 
United  States  and  in  England.  It  is  to  be  said  in  reply  that 
paragraph  7  of  the  answer  does  not  show  that  the  marine 
policies  were  on  the  same  interest  as  that  covered  by  the  fire 
policy.  This  element  is  necessary,  because  otherwise  the  policy 
sued  on  would  be  of  no  practical  force.    As  soon  as  the  consignees 
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of  the  cotton  were  advised  by  telegraph  of  its  shipment,  they 
would  take  out  marine  policies  to  cover  their  own  risk ;  and  thus 
the  fire  insurance  companies  would  obtain  the  premiums  of  insur- 
ance from  the  railroad  companies,  and  immediately  avoid  all  risk 
because  of  the  taking  out  of  the  marine  policies.  ^tTorth  British 
Ins.  Co.  V.  London,  etc.,  Ins.  Co.,  5  Ch.  Div.  569.  The  question 
of  the  legal  effect  of  the  contribution  clause  of  the  policy,  before 
recited,  is  not  presented  by  the  record. 

The  objection  alleged  at  the  trial  to  the  introduction  of  evi- 
dence as  to  the  marine  policies  was  made  on  the  ground  that  it 
was  immaterial  and  irrelevant,  and  that  the  insured  knew  nothing 
of  those  policies,  and  had  no  interest  in  them.  This  was  the  ob- 
jection which  was  sustained ;  and  the  allegation  of  paragraph 
7  of  the  -answer  was  that  the  marine  policies  had  been  issued 
to  the  respective  owners  of  the  cotton.  It  did  not  appear  that 
either  the  insurer  or  the  insured  had  any  previous  knowledge  of 
the  existence  of  the  marine  policies,  nor  did  it  appear  whether 
they  were  issued  before  or  after  the  date  of  the  fire  policy.  The 
issuing  of  the  fnarine  policies,  in  order  to  have  any  effect  in  this 
case,  must  amount  to  double  insurance.  In  no  other  view  can 
the  defendant  have  any  interest  in  the  question  of  marine  insur- 
ance. Double  insurance  exists  only  in  the  case  of  risks  upon  the 
same  interest  in  property,  and  in  favor  of  the  same  person. 
North  British  Ins.  Co.  v.  London,  etc.,  Ins.  Co.,  5  Ch.  Div.  569; 
Lowell  Manuf  g  Co.  v.  Safeguard  Fire  Ins.  Co.,  88  N.  T.  591 ; 
Phil.  Ins.,  §  359;  Wood  Ins.  (1st  ed.),  §  352.  No  reason  can 
exist  for  a  distinction  between  the  construction  of  a  provision 
avoiding  a  policy  in  case  of  marine  insurance  and  in  case  of  fur- 
ther or  additional  fire  insurance.  In  the  latter  case  the  provision 
is  always  construed  as  relating  only  to  additional  insurance  upon 
the  same  interest,  and  effected  by  the  same  person,  or  in  his  in- 
terest. / 

The  contention  of  the  defendant  is  that  its  policy  is  avoided  by 
the  taking  out  of  a  marine  policy  by  the  owner  of  the  cotton, 
without  the  knowledge  or  participation  of  the  plaintiff  or  of  the 
railroad  companies,  whether  the  marine  insurance  was  effected 
before  or  after  the  fire  insurance  in  favor  of  the  railway  com- 
panies, and  although  the  fire  insurance  policy  was  taken  to 
protect  the  independent  interests  of  the  railroad  companies.    We 
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cannot  admit  the  soundness  of  tliis  view.  The  cases  cited  where 
a  policy  is  avoided  by  the  carrying  on  of  a  prohibited  business, 
or  the  storing  of  a  prohibited  article,  without  the  knowledge  or 
consent  of  the  insured  owner  of  a  building,  are  placed  upon  the 
ground  that  the  possession  of  the  tenant  or  occupant  of  a  build- 
ing is  the  possession  of  its  owner,  and  that  the  contracts  which  he 
makes  as  to  the  use  of  the  insured  premises  are  in  the  nature  of 
warranties,  and  relate  to  matters  over  which  he  has  legitimate 
control.  It  cannot  be  contended  successfully  that  the  condition 
in  question  here  was  intended  by  the  plaintifE  to  subject  the  * 
policy  to  forfeiture  if  any  person  who  had  a  remote  and  inde- 
pendent insurable  interest  should  take  out  a  policy  of  marine  in- 
surance to  protect  that  interest,  the  plaintiff  having  no  privity 
with  such  person.  As  was  said  in  Grandin  v.  Insurance  Co.,  107 
Penn.  St.  26,  37 :  *'  We  are  not  to  suppose  that  conditions  involv- 
ing forfeitures  are  introduced  into  policies  by  insui'ance  companies, 
which  are  purely  arbitrary  and  without  reason,  merely  as  a  trap 
to  the  assured,  or  as  a  means  of  escape  for  the  company  in  case  of 
loss.  When,  therefore,  a  general  condition  has  no,  application  to 
a  particular  policy,  where  the  reason  which  alone  gives  it  force  is 
out  of  the  case,  the  condition  itself  drops  out  with  it.  See,  also, 
Hoffman  v.  Insurance  Co.,  32  N.  T.  405. 

The  offer  of  evidence  by  the  defendant  at  the  trial,  in  regard 
to  the  marine  insurance,  was  by  its  terms  an  offer  to  prove  the 
mere  fact  of  marine  insurance,  in  support  of  the  defense  set  up  in 
paragraph  7  of  the  answer ;  and  the  claim  on  the  part  of  the 
defendant  that  the  evidence  was  proper  to  support  the  further 
defense  set  up  in  the  answer,  as  to  the  amount  of  the  proportion- 
ate liability  of  the  defendant,  is  not  tenable.  The  offer  was  to 
prove  merely  the  fact  of  marine  insurance,  and  not  to  prove  its 
amount.  It  was  an  offer  in  bar  of  liability,  and  not  an  offer  ap- 
plicable to  a  reduction  of  the  verdict.  No  suggestion  of  the 
latter  object  was  made  in  the  offer,  and  the  evidence,  if  admitted 
as  offered,  could  have  no  bearing  upon  the  question  as  to  how 
much  the  proportionate  liability  of  the  defendant  would  be  re- 
duced by  virtue  of  the  marine  policies.  The  only  specific  offer 
to  prove  the  terms  of  any  marine  policy,  and  the  extent  of  the 
insurance  under  it,  was  made  in  the  form  of  an  offer  of  the  depo- 
sition of  one  Phillips  and  the  testimony  of  one  Bowen,  both  of 
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which  were  exdaded  on  proper  grounds,  and  complaint  is  made 
only  of  the  exdnsion  of  the  deposition  of  Phillips. 

6.  It  is  assigned  for  error  that  the  court  erred  in  striking  out 
the  testimony  in  the  deposition  of  Phillips,  the  clerk  of  Ralli 
Bros.,  who  were  claiming  pay  from  the  Memphis  and  Little  Rock 
Railroad  Company  for  one  hundred  and  fifty-eight  bales  of  cotton^ 
to  the  effect  that  that  cotton  was  covered  by  marine  policies  taken 
out  by  Ralli  Bros.  The  policies  of  insurance  mentioned  in  the^ 
testimony  in  the  deposition  were  not  attached  to  it.  The  testi- 
mony was  objected  to  by  the  plaintiff  as  incompetent,  because  it 
was  an  attempt  to  prove  by  parol  the  contents  of  written  instru- 
ments. It  was  stricken  out  by  the  court,  and  the  defendant  ex- 
cepted. 

The  ruling  of  the  court  was  manifestly  correct.  There  was  no 
proof  that  the  policies  referred  to  were  in  Liverpool,  for  all  that 
the  witness  Bowen  said  was  that  he  was  informed  they  were  there; 
and,  as  to  the  copy  which  Phillips  refused  to  attach  to  his  depo- 
sition, all  the  evidence  in  regard  to  its  identity  is  that  Phillips 
said  to  the  witness  Bowen  that  such  copy  was  a  copy  of  the 
marine  policy  which  had  been  issued  on  the  cotton.  This  was 
all  of  it^  only  hearsay  evidence. 

7.  The  court  was  requested  by  the  defendant  to  instruct  the 
jury  as  follows :  "  As  this  action  is  brought  solely  on  behalf  of 
the  railroad  companies  on  account  of  liability  incurred  through 
carelessness  of  the  agents  and  servants  of  the  companies,  no  cause 
of  action  accrued  against  the  defendant  until  the  actual  payment 
by  said  companies  of  damages  on  account  of  the  alleged  fire,  and 
the  recovery  cannot  be  greater  than  the  value,  on  November  14, 
1887,  at  Little  Rock,  of  the  cotton  so  burned  and  paid  for,  nor 
greater  than  the  sum  paid  by  the  railroad  companies ;  that  is,  if 
they  have  paid  more  than  the  value  of  the  cotton,  they  cannot 
recover  the  excess  from  the  defendant ;  if  they  have  paid  less 
than  the  value,  they  can  recover  only  to  the  extent  of  the  pay- 
ment." The  court  refused  to  give  that  instruction,  and  defend- 
ant excepted.  This  is  alleged  as  error.  It  is  urged  that  the 
Memphis  and  Little  Rock  Railroad  Company  has  never  paid  any 
damages,  and  that  the  Missouri  Pacific  Railway  Company  had 
not  paid  any  when  this  suit  was  commenced ;  and  it  is  contended 
that  no  cause  of  action  accrues,  in  a  case  of  that  kind,  until  pay- 
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ment  of  the  damages  by  the  railroad  companies  is  made.  But, 
as  a  bailee,  ander  a  policy  taken  ont  to  cover  property,  his  own, 
or  held  by  him  in  trast  or  on  commission,  may  enforce  tlie  con 
tract  of  insurance  to  the  fall  valne  of  tlie  property  destroyed, 
holding  the  proceeds  primarily  for  his  own  benefit  and  the  bal- 
ance for  that  of  his  bailor,  the  right  of  action  of  the  plaintifi  ac- 
crued on  the  occnrriug  of  the  loss.  The  case  cited  by  the  defend 
^ant  (Railroad  Co.  v.  Spratt,  2  Duv.  4),  does  not  apply  to  the 
present  case.  That  was  a  sait  brought  by  a  consignee  of  goods 
against  a  carrier,  where  the  carrier  was  entitled,  under  a  bill  of 
lading  given  by  it  to  the  consignee,  to  insurance  obtained  by  the 
consignee ;  and  it  was  held  that  the  consignee  conld  not  be  com- 
pelled to  proceed  upon  the  policy  of  insurance  before  enforcing 
his  claim  against  the  carrier,  even  where  it  appeared  that  the  in- 
surer had  agreed  to  pay  its  loss  under  the  policy,  and  although  it 
was  alleged  that  the  suit  was  prosecuted  for  the  benefit  of  the 
insurer.  But  here  the  plaintiff  is  the  assured.  The  insurance 
included  the  protection  of  the  railroad  companies.  The  premium 
was  paid.  The  insured  property  was  destroyed  by  fire.  The 
condition  of  the  liability  of  the  insurer  was  complete,  and  its  lia- 
bility had  fully  accrued.  The  only  question  for  litigation  was 
whether  the  railroad  companies  were  protected  by  the  insurance 
The  defendant  is  called  upon  to  perform  only  its  agreement  to 
pay  the  insurance  money  in  case  of  the  destruction  of  the  cotton 
by  fire.  Its  liability  is  not  dependent  upon  the  question  whether 
the  liability  of  the  railroad  companies  has  been  discharged ;  nor 
is  the  plaintiffs  right  of  action  contingent  upon  the  payment  by 
the  railroad  companies  of  the  value  of  the  cotton  burned,  but  it 
Is  contingent  only  upon  the  destruction  of  the  cotton  by  fire  un- 
der circumstances  which  impose  a  liability  upon  the  railroad  com- 
panies. We  see  no  error  in  'the  record,  and  the  judgment  is 
affirmed. 

1.  Insurance  law — property '  *  held  in  trust." — The  following  authorities  hear 
upon  the  constraction  of  these  words  as  used  in  insurance  policies  :  Phoenix 
Ins.  Co.  V.  Hamilton,  14  Wall.  504 ;  Home  Ins.  Co.  v.  Baltimore  Warehouse 
Co.,  98  U.  S.  527  ;  Robhins  v.  Fireman's  Fund  Ins.  Co.,  16  Blatchf.  122  ;  Still- 
well  V.  Staples,  19  N.  Y.  401 ;  Waring  v.  Indemnity  Ins.  Co.,  45  N.  Y.  606  ; 
De  Forest  v.  Fulton  Fire  Ins.  Co.,  1  Hall,  94 ;  Hugh  v.  Ins.  Co.,  36  Md.  399  ; 
Fire  Ins.  Ass.  v.  Merchants  &  Miners'  Transportation  Co.,  66  Md.  339;  Lee 
y.  Howard  Fire  Ins.  Co.,  11  Cush.  824  ;  Johnson  v.  Campbell,  120  Mass.  449; 
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Home  Ins.  Ck>.,  ▼.  Favorite,  46  HI.  263 ;  Bridelman  v.  Powell,  10  Mo.  App. 
280  ;  Siter  v.  Morria,  13  Penn.  St.  218  ;  Thomas  v.  Commisky,  108  Penn.  St. 
864;  London,  etc,  R7.  Co.  v.  Glyn,  1  El.  &  El.  652 ;  102  E.  C.  L.  R.  651 ; 
Waters  v.  Monarch  Fire  Ass.  Co.,  5  E.  &  B.  870 ;  85  E.  C.  L.  R.  868. 

2.  Iiuranible  interest.^ See  Mnrdock  v.  Franklin  Ins.  Ck>.,  1  Lewis  R.  & 
Corp.'^Rep.  24,  and  note. 


Commonwealth,  ex.  bbl.  Attobney-General,   t.  New  York, 
Lake  Erie  &  Western  Railroad  Company. 

09  AU.  R.  291;  188  Peon.  St.  601.) 
1.   Ck>RPORATlON8.      POWBR  TO  HOLD  REAL  ESTATE.      EsCHEAT.      The  act 

of  April  26,  1855,  provides  that "  no  corporation  •  •  •  shall  *  *  * 
hereafter  acquire  and  hold  any  real  estate  within  this  commonwealth, 
directly  in  the  corporate  name,  or  by  or  through  any  trustee,  or  other  device 
whatever,  nnless  specially  authorized  to  hold  such  property  by  the  law  of 
this  commonwealth."  The  act  also  provided  that  all  lands  held  in  violation  of 
the  act  should  escheat  to  the  state.  The  act  of  April  15,  1869,  provides  "  that 
it  shall  and  may  be  lawful  for  railroad  and  canal  companies  to  aid  corpora- 
tions authorized  by  law  to  develop  the  coal,  iron,  lumber  or  other  material  in- 
terests of  this  commonwealth  by  the  purchase  of  their  capital  stock  or  bonds, 
or  either  of  them,  or  by  the  guaranty  of  or  agreement  to  purchase  the  principal 
or  interest,  or  either,  of  such  bonds."  Held,  that  real  estate  belonging  to  a 
mining  corporation  authorized  by  law  to  hold  it  could  not  be  forfeited  to  the 
Stat  under  the  act  of  1855,  for  the  reason  that  all  the  stock  of  the  mining 
oomfMuiy  was  held  by  a  railroad  company,  and  that  such  facts  did  not  consti- 
tute a  device  on  the  part  of  the  railroad  company  to  evade  the  act  of  1855. 

Silcu  W.  PeUit,  Wm,  S.  Kirhpatrick^  Attorney-General,  John 
F.  Swnderson^  John  R.  Read^  Oeorge  S.  JenTca  and  P.  Jenk%  for 
appellant.    John  Q.  HaU  and  Oeorge  W.  Riddle  for  appellees. 

Paxson,  C.  J.  This  was  an  information  in  the  nature  of  a 
qno  warranto,  filed  by  the  attorney- general,  the  object  of  which 
was  to  escheat  to  the  commonwealth  certain  lands  in  Elk  county 
alleged  to  be  held  by  or  for  the  defendant  railroad  company. 
The  facts  as  disclosed  by  the  evidence  and  admitted  by  the  par- 
ties, do  not  differ  essentially  from  those  in  Com.  v.  Railroad  Co., 
reported  in  114  Penn.  St.  340;  7  Atl.  RepV,  756.  This  is  really  a 
branch  of  the  same  proceeding,  but  for  lands  lying  in  a  different 
county.     The  present  case  has  been  ordered  of  onr  own  motion, 


28    CoMMOiirwBALTH  V.  Nbw  Yobk,  Lake  Ebib  &  West.  E.  Co. 

and  has  received  careful  consideration.  This  was  due  to  the 
gravity  of  the  questions  involved  and  the  amount  in  controversy. 

It  was  alleged,  in  the  first  place,  by  the  commonwealth  that  the 
railroad  company  had  violated  section  6  article  17,  of  the  constitu- 
tion of  this  state.  The  said  section  is  as  follows :  '^  No  incorporated 
company  doing  the  business  of  a  common  carrier  shall,  directly 
or  indirectly,  prosecute  or  engage  in  mining  or  manufacturing 
articles  for  transportation  over  its  works,  nor  shall  such  company, 
directly  or  indirectly,  engage  in  any  other  business  than  that  of 
common  carriers,  or  hold  or  acquire  lands,  freehold  or  leasehold, 
directly  or  indirectly,  except  such  as  may  be  necessary  for  carry- 
ing on  its  business ;  but  any  mining  or  manufacturing  company 
may  carry  the  products  of  its  mines  and  manufactories  on  its  railroad 
or  canal,  not  exqeeding  fifty  miles  in  length."  It  will  be  noticed 
that  this  clause  in  the  constitution  affixes  no  penalty  for  its  viola- 
tion. It  is  conceded  that,  for  a  violation  of  the  organic  law,  a 
Pennsylvania  corporation,  or  a  foreign  corporation  having  or  ex- 
ercising corporate  franchises  within  this  commonwealth,  would 
forfeit  such  franchises.  This,  however,  would  not  involve  an 
escheat  or  confiscation  of  its  property.  For  present  purposes,  we 
must  regard  this  constitutional  provision  as  out  of  the  case.  The 
question  here  is  whether  the  real  estate  in  controversy  is  liable  to 
escheat. 

This  is  not  a  proceeding  to  forfeit  the  company's  franchises, 
but  to  escheat  its  lands.  It  must  rest,  if  it  can  be  sustaineS  at 
all,  upon  the  act  of  April  26,  1855  (P.  L.  329),  the  fifth  section 
of  which  provides  that  "  no  corporation  *  *  *  shall  *  *  * 
hereafter  acquire  and  hold  any  real  estate  within  this  common- 
wealth, directly  in  the  corporate  name,  or  by  or  through  any 
trustee  or  other  device  whatsoever,  unless  specially  authorized  to 
hold  such  property  by  the  laws  of  this  commonwealth.'* 

This  is  the  prohibition  of  the  act.  The  penalty  for  its  viola- 
tion is  contained  in  section  9.  It  is  as  follows :  ^'  That  all 
property  hereafter  acquired  and  held  by  persons,  corporations  or 
associations  forbidden  by  this  act,  and  all  such  hereafter  acquired, 
and  held  beyond  the  limit  prescribed  as  aforesaid  by  this  act 
shall  escheat  to  this  commonwealth  ;  and,  upon  the  same  being 
adjudged  to  have  escheated  under  proceedings  in  court  by  quo 
warranto  in  all  respects  as  is  provided  by  law  in  the  case  of  the 
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nsnrpation  of  any  corporate  franchises,  the  same  shall  be  taken 
in  possession  and  disposed  of,"  etc.  It  was  hot  alleged  that 
the  defendant  railroad  company  held  the  title  to  any  of  the  lands 
in  controversy  either  in  its  corporate  name,  or  by  or  through  a 
trnstee.  The  contention  of  the  commonwealth  was  that  the  title 
thereto  was  held  by  the  Northwestern  Mining  and  Exchange  Com- 
pany, defendant ;  that  all  of  the  stock  of  said  last-named  company 
was  held  by  the  said  i*ailroad  company ;  and  that  the  placing  of 
the  title  in  the  former  company  was  a  mere  "  device  "  to  enable 
the  railroad  company  to  hold  lands  indirectly,  which  it  was  for- 
bidden by  the  act  of  1856  to  hold  directly,  or  by  or  through  a 
trnstee.  Whether  it  was  such  "  device "  was  the  question  we 
directed  to  be  submitted  to  the  jury  when  the  other  branch  of  the 
case  was  here,  reported  in  114  Penn.  St.  340 ;  7  Atl.  Eep.  756. 

It  is  not  denied  that  the  Northwestern  Mining  and  Exchange 
Company  is  a  Pennsylvania  corporation,  and  authorized  by  its 
charter  to  hold  these  or  similar  lands,  and  to  carry  on  the  business 
of  mining,  milling,  smelting  and  refining  gold,  silver,  copper,  iron, 
lead  and  other  ores,  coal  and  other  minerals.  Nor  was  it  denied 
that  under  the  act  of  15th  April,  1869  (P.  L.  32),  the  New  York, 
Lake  Erie  and  Western  Ilailr6ad  Company  had  the  right  to  pur- 
chase and  hold  all  or  any  portion  of  the  stock  of  the  Northwestern 
Mining  and  Exchange  Company.  The  said  act  expressly  declares 
*^  that  it  shall  and  may  be  lawful  for  railroad  and  canal  companies 
to  aid  corporations  authorized  by  law  to  develop  the  coal,  iron, 
lumber  or  other  material  interests  of  this  commonwealth  by  the 
purchase  of  their  capital  stock  or  bonds,  or  either  of  them,  or  by 
the  guaranty  of  or  agreement  to  purchase  the  principal  or  interest, 
or  either,  of  such  bonds."  The  object  of  this  legislation  is  obvi- 
ous. It  was  to  authorize  railroad  and  canal  companies  to  employ 
their  capital  and  credit  to  aid  in  the  development  of  the  mineral 
resources  of  the  commonwealth.  Such  development,  as  every  one 
knows,  is  in  many  instances  beyond  the  reach  of  individual  enter- 
prise. It  was  easy  enough  to  form  corporations  with  all  the  re- 
quisite powers  for  this  purpose.  It  is  a  very  different  thing  to 
find  capitalists  to  take  their  stocks  or  bonds.  Hence  it  was  that 
the  legislature  gave  to  railroad  and  canal  companies  the  power  to 
purchase  both  stocks  and  bonds  of  subcompanies.  Nor  was  any 
limitation  placed  upon  this  power.     They  might  buy  a  portion  or 
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an  of  the  stock.  It  probably  never  occnrred  to  the  legisktiFe 
mind  that,  while  the  purchase  of  a  portion  of  the  stock  of  a  min- 
ing company  would  be  aiding  snch  corporation  to  develop  the 
mineral  resonrces  of  the  state,  the  purchase  of  a  majority  of  the 
whole  of  the  stock  of  snch  company  might  be  held  to  be  a  ^'  device  " 
to  evade  the  act  of  1855.  However  that  may  be,  the  act  of  1869 
was  evidently  intended  to  legalize,  and  perhaps  encourage,  railroad 
and  canal  companies  to  invest  in  this  species  of  mining  companies. 
It  involved,  necessarily,  the  control  of  such  companies  by  the  cor- 
porations making  such  investments,  to  the  extent  of  the  stock  held 
by  them.  A  majority  of  the  stock  controls  the  corporation ;  the 
corporation  controls  the  land  held  by  it.  In  this  sense,  and  to  this 
extent,  the  act  of  1869  enabled  railroad  companies  to  control  real 
estate,  the  title  to  which  they  were  forbidden  to  hold  directly  or 
indirectly  by  the  act  of  1855.  It  must  not  be  forgotten,  however, 
that  controlling  real  estate,  by  means  of  the  ownership  of  a  ma- 
jority of  the  stock  of  such  corporation,  is  a  very  different  matter 
from  holding  the  title  to  such  real  estate.  The  one  is  legalized  by 
the  act  of  1869  ;  the  other  is  forbidden  by  the  act  of  1855. 

It  appears  by  the  evidence  that  the  railroad  company  purchased 
the  charter  of  the  mining  company,  and  retained  all  of  the  stock 
thereof,  except  the  number  of  shares  requisite  to  qualify  the 
directors.  It  is  admitted  that  the  whole  interest  in  the  stock  of 
the  mining  company  was  owned  and  controlled  by  the  railroad 
company.  It  was  contended  that  this  was  not  aiding  the  mining 
company,  but  was  a  mere  scheme  or  "  device  "  to  hold  lands  in 
violation  of  law.  This  was  the  view  taken  of  it  by  our  Brother 
Sterrett,  in  the  former  opinion  of  this  court,  and  in  that  case  it 
was  directed  that  tlie  question  whether  it  was  a  "  device  "  to  evade 
the  act  of  1855  should  be  submitted  to  a  jury.  That  case  was  not 
heard  before  a  full  bench.  Those  who  heard  it  were  not  unani- 
mous. It  involved  a  question  of  grave  importance,  and  a  majority 
of  those  who  heard  the  argument  were  in  favor  of  taking  the  ver- 
dict of  a  jury  upon  the  facts.  As  the  question  is  now  presented 
here,  and  as  it  was  presented  below,  there  are  no  disputed  facts. 
It  is  conceded  that  at  the  time  these  proceedings  were  commenced 
the  title  to  the  lands  was  in  the  Northwestern  Mining  and  Ext 
change  Company ;  that  the  said  company  was  expressly  authorized 
by  law  to  hold  them ;  that  the  stock  of  said  last-named  corpora^ 
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tion  is  held  or  controlled  by  the  railroad  company,  which  company 
is  in  terms  authorized  by  the  act  of  1869  to  hold  it;  that  the  stock 
so  held  is  personal  property  ;  and  that  the  railroad  company  does 
not  hold  the  title  to  said  real  estate,  or  to  any  portion  of  it,  either 
in  its  own  name,  or  by  or  through  a  trustee.  With  the  facts  upon 
the  record  undisputed,  we  cannot  evade  the  responsibility  of  this 
case  by  throwing  it  upon  a  jury.  With  the  facts  admitted,  it  is 
the  duty  of  this  court  to  pass  upon  their  legal  effect,  and  the  ver- 
dict Qf  a  jury  could  not  aid  us.  Moreover,  if  we  submit  this  ques- 
tion to  a  jury,  we  would  have  no  rule  whatever.  Different  juries, 
in  different  counties,  might  find  conflicting  verdicts ;  in  which 
case  we  would  have  the  strange  result  that  in  one  county  the 
transaction  would  be  held  to  be  legal,  while  in  an  adjoining 
county  it  would  be  held  to  be  illegal.  We  were  informed  upon 
the  argument,  and  have  no  doubt  of  its  truth,  that  a  vast  amount 
of  real  estate  in  this  commonwealth  is  held  by  corporations 
similar  to  the  Northwestern  Mining  and  Exchange  Company, 
and  chartered  by  the  state  for  the  purpose,  inter  aliaj  of 
holding  the  title  to  such  property ;  that  the  stock  of  said  com- 
panies is  largely  held  by  railroad  corporations,  in  pursuance  of 
the  act  of  1869  ;  and  that  the  said  real  estate  is  in  whole  or  in 
part  controlled  by  the  latter  class  of  corporations,  by  means  of 
their  stock.  If  in  all  such  cases  the  question  whether  the  holding 
of  such  stock  is  a  "  device  "  on  the  part  of  the  railroad  companies 
to  evade  the  act  of  1855  must  be  submitted  to  a  jury,  the  conse- 
quences might  be  very  serious  and  destructive  of  vested  rights. 
To  say  the  least,  it  would  introduce  an  element  of  uncertainty 
into  the  titles  to  a  large  amount  of  property  which  it  would  be 
difficult  for  a  purchaser  to  protect  himself  against.  The  possibility 
of  such  results  admonishes  us  to  move  with  caution,  and  to  hesi- 
tate ere  we  finally  adopt  a  principle  which  may  lead  to  such  con- 
fusion. If  there  is  any  thing  that  is  clear  in  this  case,  it  is  that 
the  defendant  railroad  company  has  no  title,  legal  or  equitable,  to 
this  land.  Its  whole  title  thereto,  in  fee-simple,  passed  by  the 
conveyance  to  the  Northwestern  Mining  and  Exchange  Company. 
Attention  |is  again  called  to  the  act  of  1855,  and  at  the  risk  of 
being  prolix,  I  repeat  it :  "  No  corporation  shall  hereafter  acquire 
and  hold  real  estate  within  this  commonwealth,  directly  in  the 
corporate  name,  or  by  or  through  any  trustee,  or  other  device 
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Whatsoever,  unless  speciall j  aathorized  to  hold  sach  property  by 
the  laws  of  this  commoawealth."  It  will  be  observed  that  the 
prohibition  of  the  act  is  of  a  threefold  character,  viz.:  (a)  Hold- 
ing real  estate  in  its  corporate  name ;  {b)  by  means  of  a  trustee; 
and  {o)  by  any  device  whatever.  It  must  be  conceded,  indeed  it 
is  not  denied,  that  there  is  no  violation  of  the  first  two  prohibitions. 
It  is  equally  clear  to  my  mind  there  is  no  violation  of  the  third, 
for  the  reason  that  the  railroad  company  has,  as  before  stated,  no 
title  to  the  real  estate  of  any  kind.  If  it  has  no  title,  how  can  it 
hold  title  by  a  "  device  ? "  The  only  answer  that  has  or  can  be 
made  to  this  is  that  the  company  controls  said  real  estate.  If  we 
<;oncede  this  proposition,  where,  in  the  act  of  1855,  is  there  to  be 
found  a  prohibition  of  a  railroad  company  controlling  the  use  of 
real  estate  ?  The  act  strikes  only  at  the  holding  of  the  title,  and, 
as  it  is  a  highly  penal  statute  —  penal  to  the  extent  of  practically 
confiscating  all  real  estate  held  in  violation  thereof  —  we  are  not 
at  liberty  to  extend  it  beyond  its  terms*  The  legislature  may  have 
bad  good  reasons  to  prohibit  railroad  companies  from  holding  the 
title  to  large  bodies  of  mining  lands.  They  may  not  have  had  the 
same  reasons  to  move  them  to  prohibit  all  control  over  them. 
At  any  rate,  they  have  not  done  so,  which  is  sufficient  for  our 
purpose.  As  before  observed,  this  is  a  question  of  escheat.  It 
must  be  manifest  that,  before  there  can  be  an  escheat  of  these  lands 
under  the  act  of  1855,  it  must  appear  that  the  defendant  railroad 
company  holds  the  title  thereto  in  its  corporate  name,  or  by  or 
through  a  trustee,  or  by  some  device  by  means  of  which  said  com- 
pany not  only  controls  the  lands,  but  enjoys  the  beneficial  ownership 
thereof.  In  other  words,  it  must  have  either  the  legal  or  the  equita- 
ble title  or  it  has  no  title  whatever.  If  it  has  no  title,  there  can  be 
no  escheat  of  the  lands  as  real  estate.  The  third  section  of  the  act 
of  1855,  which  does  not  appear  to  have  been  heretofore  called  to 
our  attention,  provides  ^^  that  the  shares  held  by  shareholders  in 
all  incorporated  land  and  building  associations,  and  mining  and 
manufacturing  companies,  shall  be  taken  to  be  personal  property, 
conferring  a  right  to  receive  dividends  of  the  profits  and  proceeds 
of  the  real  estate  held  by  such  companies,  but  not  to  create  any 
title  in  the  shareholders  in  or  to  such  real  estate,  which  shall  be 
subject  only  to  the  liens  of  and  be  fully  conveyed  by  the  corpora- 
tion holding  the  title  and  owning  the  same."     This  section  of  tbe 
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4ict  of  1855  is  a  distinct  declaration  bj  the  law-making  power  that 
shares  of  stock  held  in  a  mining  company  are  personal  property, 
.  and  create  or  give  no  title  to  the  holder  of  snch  shares  in  or  to 
any  of  the  real  estate  held  by  snch  company.  How,  then,  is  it 
possible  to  escheat  it  as  real  estate,  belonging  to  or  held  for  the 
i^mpany  owing  the  shares  ?  The  law  having  fixed  its  character, 
I  do  not  see  how  the  parties  can  change  it,  even  by  a  '*  device." 
The  act  of  8th  April,  1881  (P.  L.  9),  enacts  **  that  where  any 
conveyances  of  real  estate  in  this  commonwealth  have  been  made 
by  any  alien,  or  any  foreign  corporation  or  corporations  of  another 
or  of  this  state,  to  any  citizen  of  the  United  States,  or  to  any 
corporation  chartered  under  the  laws  of  this  commonwealth,  and 
authorized  to  hold  real  estate,  before  any  inqaisition  shall  have 
been  taken  against  the  real  estate  so  held  to  escheat  the  same, 
such  citizen  or  corporation  grantee  as  aforesaid  shall  hold  and 
may  convey  such  title  and  estate  indefeasibly,  as  to  any  right  of 
escheat  in  this  commonwealth,  by  reason  of  such  real  estate  having 
been  held  by  an  alien,  or  a  corporation  not  authorized  to  hold  the 
same  by  the  laws  of  this  commonwealth."  While  I  do  not  con- 
sider this  act  important  in  the  determination  of  this  case,  as  the 
contention  of  the  commonwealth  cannot  be  sustained,  for  the 
reasons  already  given,  it  is  proper  to  say  that  it  appears  to  con- 
done the  alleged  offense,  so  far  as  the  legislatnre  may  lawfully  do 
fio.  It  removes  the  penalty  of  escheat  imposed  by  the  act  of  1855. 
It  may  be  said,  however,  that  it  is  controlled  by  section  10;  arti- 
cle 17,  of  the  constitution,  which  declares:  "No  railroad, 
canal  or  other  transportation  company,  in  existence  at  the  time 
of  the  adoption  of  this  article,  shall  have  the  benefit  of  any  future 
l^slation,  by  general  or  special  laws,  except  on  condition  of  com- 
plete acceptance  of  all  the  provisions  of  this  article."  In  the  ab- 
sence of  any  evidence  that  the  defendant  company  had  accepted 
the  provisions  of  the  above  article,  it  is  urged  that  it  cannot  clainr 
the  benefit  of  the  act  referred  to.  It  is  doubtless  true  that,  be- 
fore a  railroad  company  can  enjoy  the  benefit  of  new  legislation 
enlarging  its  powers  or  increasing  its  facilities,  it  must  formally 
accept  all  of  the  provisions  of  the  seventeenth  article  of  the  consti- 
tution relating  to  railroads  and  canals.  This  question,  how- 
ever, is  not  raised.  The  act  of  1881  is  in  the  way  of  the  com- 
monwealth. No  one  doubts  that  the  act  of  1855,  imposing  the 
Vol.  II  —  5 
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penalty  of  escheat,  could  at  any  time  have  been  repealed  by  the 
legislature.  The  repeal  of  the  act  would  have  been  an  answer  to 
this  proceeding.  The  commonwealth  would  have  nothing  to  rest 
it  upon.  The  act  of  1881  does  not  in  terms  repeal  the  act  of 
1855,  but  it  removes  the  penalty.  This  information  was  not 
filed  until  several  years  after  the  passage  of  the  act  of  1881 ;  nor 
had  any  inquisition  been  taken  against  the  real  estate  in  contro- 
versy until  after  it  had  been  conveyed  to  the  Northwestern  Min- 
ing and  Exchange  Company.  The  case  comes,  therefore,  pre- 
cisely withm  the  terras  of  the  act  of  1881,  and,  were  we  in  doubt 
as  to  our  former  position,  we  might  well  afBrm  the  judgment 
upon  this  ground  alone.  We  have  considered  this  case  solely 
upon  the  power  of  the  commonwealth  to  escheat  the  lands.  No 
question  is  raised  under  the  constitutional  provision  referred  to, 
and  none  is  decided. 
Judgment  affirmed. 

Stebbett  and  Clabk,  JJ.,  dissent 

1.  Power  of  corporations  to  hold  real  property. — Corporations  have  power 
at  common  law  to  acquire  and  hold  real  estate  for  the  purposes  for  which 
they  are  organized.  Page  v.  Heineberg,  40  Vt.  81 ;  Blanchard's  Gan-stock 
Turning  Factory  v.  Warner,  1  Blatchf.  258;  Old  Colony  R.  Co.  v.  E^ans, 
6  Gray,  38 ;  Ov^erseers  of  Poor  v.  Sears,  22  Pick.  122 ;  McCarter  v.  Orphan 
Asylum  Society,  9  Cow.  437  ;  Spear  v.  Crawford,  14  Wend.  23  ;  Moss  v.  Av- 
erill,  10  N.  Y.  449 ;  Reynolds  ▼.  Stark  County,  5  Ohio,  205  ;  Overmyer  v. 
Williams,  15  Ohio,  26  ;  The  Banks  v.  Poitiaux,  3  Rand.  141 ;  Thompson  v. 
Waters,  25  Mich.  222  ;  Callaway,  etc.,  Co.  v.  Clark,  32  Mo.  305;  Lathrop  v. 
Bank,  8  Dana,  119 ;  Binney's  Case,  2  Bland.  Ch.  142  ;  1  Bl.  Com.  475,  478 ; 
2  Kent  Com.  227. 

It  follows  from  the  statement  of  the  power  that  they  are  not  authorized  to 
take  and  hold  property  for  any  purpose  outside  of  that  for  which  they  were 
created.  Rensselaer,  etc.,  R.  Co.  v.  Davis,  43  N.  Y.  137;  Pacific,  etc.,  R. 
Co.  V.  Seely,  45  Mo.  212 ;  Cecum  Co.  v.  Sprague  Manf.  Co.,  34  Conn.  529 ; 
Bank  of  Michigan  ▼.  Niles,  Walker  (Mich.),  99 ;  State  y.  Commissioners  of 
Mansfield,  3  Zabr.  510  ;  First  Parish  v.  Cole,  3  Pick.  232. 

2.  Bffect  of  restrictions  upon  the  power  to  hold  real  estate. —  If  the  right 
of  a  corporation  to  acquire  and  hold  real  property  is  limited  to  certain  pur- 
poses, a  conveyance  to  it  will  be  presumed  to  be  within  the  powers  of  the 
corporation.  Farmers  &  Millers'  Bank  v.  Detroit,  etc.,  R.  Co.,  17  Wis.  372; 
Farmers'  Loan  &  Trust  Co.  v.  Curtis,  7  N.  Y.  466  ;  Chautauque  County  Bank 
V.  Risley.  19  N.  Y.  369  ;  Ex  parte  Peru  Iron  Co.,  7  Cow.  540.  If  a  corporation 
has  capacity  to  acquire  and  hold  real  estate  for  certain  purposes  or  within  a 
specified  limit,  the  question  whether  it  has  exceeded  its  powers  is  one  between 
the  corporation  and  the  state,     Hay  ward  v.  Davidson,  41  Ind.  214 ;  Baker  v. 
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Ifeff,  78  Ind.  68 ;  Hough  v.  Cook  Coanty  Land  Co.,  78  111.  23 ;  Alexander  y. 
Tolleston  Clab,  110  111.  65 ;  Bames  v.  Suddard,  117  111.  287  ;  De  Camp  ▼. 
Dobbins,  ?.aN.  J.  Eq.  86 ;  National  Bank  ▼.  Matthews,  98  U.  S.  621 ;  Natoma, 
etc.,  Co.  v.  Clarkln,  14Cal.  544  ;  Leazare  ▼.  Hillegas,  7  S.  &  R.  819 ;  Baird  v. 
Bank  of  Washington,  11  S.  &  R.  418  ;  Ooandie  y.  Northampton  W.  Co.,  7 
Penn.  St.  238 ;  People  y.  Manroe,  5  Denio,  401  ;  Rnnyon  y.  Coster,  14  Pet. 
122 ;  The  Banks  y.  Poitiaax,  8  Rand.  136  ;  Mcludoe  y.  St.  Louis,  10  Mo.  677  ; 
Barrow  y.  N.  &  C.  T.  Co.,  9  Humph.  304;  Chambers  y.  St.  I^ouis,  29  Mo. 
576 ;  Attomej-General  y.  Tudor  Ice  Co.,  104  Mass.  239  ;  Whitman  Mining  Co. 
T.  Baker,  8  Nev.  891 ;  Bogardus  y.  Trinity  Church,  4  Sandf .  Ch.  633 ;  Wade 
▼•  Am.  Col.  Soc,  7  S.  &  M.  668. 

3.  Whan  a  convejrance  of  land  to  a  corporation  is  void.* —  If  a  corporation 
is  forbidden  by  its  charter  to  purchase  or  take  lands,  a  deed  to  it  is  void. 
Leaaure  y.  Hillegas,  7  S.  &  R.  819 ;  Carroll  y.  East  St.  Louis,  67  111.  568 ; 
Starkweather  y.  American  Bible  Society,  72  111.  50  ;  United  States  Trust  Co. 
y.  Lee,  78  111.  142.  A  corporation  was  authorized  to  hold  not  exceeding  ten 
acnss  of  land.  After  it  already  had  this  amount  a  conyeyance  was  made  to  it 
of  a  tract  of  eighty  acres.  It  was  held  that  the  conyeyance  was  null  and 
yoid.    St.  Peter's  Roman  Catholic  Cong.  y.  Qermain,  104  111.  440. 
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(10  Sup.  a.  R.  333  ;  188  U.  S.  52Q) 

1.  Municipal  Bonds.  Bona  Fide  Holders.  Where  there  is  statutory  au- 
thority to  issue  municipal  bonds  and  the  bonds  have  been  executed  and  issued  by 
the  duly  constituted  authorities  and  recite  that  they  have  been  issued  in  pur- 
snanoe  of  and  in  compliance  with  the  statute,  they  are  good  in  the  hands  of 
bona  fide  holders  though  the  statute  has  not  in  fact  been  complied  with. 

2.   A    MUNICIPALIXy    MAY  BE  BOUND  THROUGH  THE  AGENCY  OF  COMlfflS- 

8IORBRS  Appointed  by  a  Court.  The  fact  that  the  bonds  are  issued 
through  the  agency  of  commissioners  appointed  by  the  court  in  pursuance  of 
the  statute  for  the  special  purposes  of  the  act,  would  make  no  difference.  It 
IS  wholly  for  the  legislature  to  determine  by  what  of3.cers  and  agencies  a  mu- 
nicipality shall  be  bound. 

8.  Nor  would  it  matter  that  the  statute  did  not  in  terms  authorize  the  com- 
missioners to  determine  whether  the  conditions  preliminary  to  the  issue  of  the 
bonds  had  been  complied  with.  It  was  enough  that  full  control  in  the  matter 
was  given  to  them. 

A.  H,  Clark  and  James  JR,  English  for  plaintiff  in  error. 
Cortlandt  Parker  for  defendant  in  error. 

Bbsweb,  J.  This  is  an  action  on  township  bonds.  Judgment 
was  rendered  against  the  township,  and  it  alleges  error.    The 
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bonds  were  issaed  under  an  act  approved  Aprif  9, 1868,  and  found 
in  the  session  laws  of  New  Jersey  for  that  year  (page  915  et  seq.). 
Ontside  of  the. obligatory  words,  this  was  the  form  of  the  bond : 
"  This  bond  is  one  of  a  series  of  like  tenor,  amounting  in  the 
whole  to  the  sum  of  one  hundred  and  twenty-seven  thousand 
dollars,  issued  on  the  faith  and  credit  of  said  township  in  pursu- 
ance of  an  act  entitled  ^  An  act  to  authorize  certain  towns  in  the 
counties  of  Somerset,  Morris,  Essex  and  Union  to  issue  bonds 
and  take  stock  in  the  Passaic  Valley  and  Peapack  Railroad  Com- 
pany,' approved  April  9, 1868.  In  testimony  whereof  the  under- 
signed, commissioners  of  the  said  township  of  Bernards,  in  the 
county  of  Somerset,  to  carry  into  effect  the  purposes  and  provis- 
ions of  the  said  act,  duly  appointed,  commissioned  and  sworn, 
have  hereunto  set  our  hands  and  seals  the  first  day  of  January, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
nine. 

"  John  H.  Anderson,     [l.  s.] 

"John  Guerin,  [l.  s.] 

"  Oliver  R.  Steele,       [l.  s.] 
"  Commissioners. 
"  Registered  in  the  countv  clerk's  office. 

"WILLIAM  ROSS,  Jr.,  County  Clerk:' 

The  first  section  of  the  act  provides  that,  upon  the  application 
in  writing  of  twelve  or  more  resident  freeholders,  the  circuit 
court  of  the  county  shall  appoint  three  resident  freeholders  to  be 
commissioners.  Section  2  reads  as  follows :  "  That  it  shall  be 
lawful  for  said  commissioners  to  borrow,  on  the  faith  and  credit 
of  their  respective  townships,  such  sum  of  money,  not  exceeding 
ten  per  centum  of  the  valuation  of  the  real  estate  and  landed  prop- 
erty of  such  township,  to  bo  ascertained  by  the  assessment-rolls 
thereof,  respectively,  for  the  year  eighteen  hundred  and  sixty- 
seven,  for  a  term  not  exceeding  twenty-five  years,  at  a  rate  of 
interest  not  exceeding  seven  per  centum  per  annum,  payable  semi- 
annually, and  to  execute  bonds  therefor  under  their  hands  and 
seals,  respectively.  The  bonds  so  to  be  executed  may  be  in  such 
sums,  and  payable  at  such  times  and  places,  as  the  said  commis- 
sioners and  their  successors  may  deem*  expedient ;  but  no  such 
debt  shall  be  contracted  or  bonds  issued  by  said  commissioners) 
of  or  for  either  of  said  townshipsi  until  the  written  consent 
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shall  have  been  obtained  of  the  majority  of  the  tax-payers  of  sach 
township,  or  their  legal  representatives,  appearing  upon  the  last 
assessment-roll,  as  shall  represent  a  majority  of  the  landed  prop- 
erty of  such  township  (including  lands  owned  by  non-residents)  ap- 
pearing upon  the  last  assessment-roll  of  such  township.  Such 
consent  shall  state  the  amount  of  money  authorized  to  be  raised 
in  such  township,  and  that  the  same  is  to  be  invested  in  the  stock 
of  the  said  railroad  company,  and  the  signatures  shall  be  proved 
by  one  or  more  of  the  commissioners.  The  fact  that  the  persons 
signing  such  consent  are  a  majority  of  the  tax-payers  of  such 
township,  and  represent  a  majority  of  the  real  property  of  such 
township,  shall  be  proved  by  the  affidavit  of  the  assessor  of  such 
township  indorsed  upon  or  annexed  to  such  written  consent,  and 
the  assessor  of  such  township  is  hereby  required  to  perform  such 
service.  Such  consent  and  affidavit  shall  be  filed  in  the  office  of 
the  clerk  of  the  county  in  which  such  township  is  situated,  and  a 
certified  copy  thereof  in  the  town  clerk's  office  of  such  township, 
and  the  same,  or  a  certified  copy  thereof,  shall  be  evidence  of  the 
facts  therein  contained,  and  received  as  evidence  in  any  court  of 
this  state,  and  before  any  judge  or  justice  thereof."  By  section 
3  these  commissioners  were  authorized  to  dispose  of  the  bonds, 
and  invest  the  money  in  railroad  stock  in  the  name  of  the  town- 
ship, to  subscribe  for  and  purchase  stock  in  the  railroad  company, 
and  to  act  at  stockholders'  meetings.  Section  14  provides  "  that 
all  bonds  issued  in  accordance  with  the  provisions  of  this  act 
shall  be  registered  in  the  office  of  the  county  clerk  of  the 
county  in  which  the  township  is  situated  issuing  the  same,  and 
the  words  '  Eegistered  in  the  county  clerk's  office '  shall  be  printed 
or  written  across  the  face  of  each  bond,  attested  by  the  signature 
of  the  county  clerk  when  so  registered,  and  no  bond  shall  be  valid 
unless  so  registered." 

It  is  conceded  that  the  commissioners  were  duly  appointed ; 
that  the  issue  of  bonds  was  not  in  excess  of  the  amount  authorized 
by  the  statute ;  that  a  paper  purporting  to  contain  the  consent  of 
the  requisite  number  of  tax-payers,  duly  verified  by  the  affidavit 
of  the  township  assessor,  was  filed  in  the  office  of  the  clerk  of  the 
county  ;  and  that  the  plaintiffs  were  hona  fide  holders.  But  the 
contention  is  that  the  consent  roll  did  not  in  fact  contain  the  re- 
quisite number  of  tax-payers,  and  that  the  affidavit  of  the  assessor 
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was  not  true ;  also  that  the  commissioners  did  not  borrow  any 
money  on  the  bonds,  but  disposed  of  them  without  lawful  con. 
sideration.  The  circuit  court  held  that  these  defenses  were  un- 
availing against  l>07ia  fide  holders  of  the  bonds ; .  and  with  that 
ruling  we  concur.  Indeed,  all  the  questions  which  were  earnestly 
presented  and  argued  by  counsel  for  plaintiffs  in  error  have  been 
often  considered  and  decided  by  this  court.  The  act  gave  the 
commissioners  power,  under  certain  conditions,  to  issue  the  bonds. 
The  recitals  therein  show  that  they  were  issued  *'  in  pursuance '' 
of  the  act,  and  the  bonds  were  all  duly  registered  as  required* 
The  case  of  Montclair  v.  Eamsdell,  107  U.  S.  147,  158 ;  2  Sup. 
Ct.  Kep.  391,  was  a  suit  on  bonds  in  form  like  the  ones  in  suit, 
and  issued  under  a  statute  practically  identical.  The  validity  of 
those  bonds  was  sustained ;  and  in  the  course  of  his  opinion, 
speaking  for  the  court,  Mr.  Justice  Harlan  says:  "Legislative 
authority  for  an  issue  of  bonds  being  established  by  reference  to 
the  statute,  and  the  bonds  reciting  that  they  were  issued  in  pur- 
suance of  the  statute,  the  utmost  which  plaintiff  was  bound  to 
show,  to  entitle  him  prima  facie  to  judgment,  was  the  due  ap- 
pointment of  the  commissioners,  and  the  execution  by  them  in 
fact  of  the  bonds.  It  was  not  necessary  that  he  should,  in  the 
first  instance,  prove  either  that  he  paid  value,  or  that  the  con- 
ditions preliminary  to  the  exercise  by  the  commissioners  of  the 
authority  conferred  by  statute  were  in  fact  performed  before  the 
bonds  were  issued.  The  one  was  presumed  from  the  possession 
of  the  bonds,  and  the  other  was  established  by  the  statute  author- 
izing an  issue  of  bonds,  and  by  proof  of  the  due  appointment  of 
the  commissioners,  and  their  execution  of  the  bonds,  with  recitals 
of  compliance  with  the  statute."  See,  also,  the  eases  of  Bernards 
Tp.  T.  Stebbins,  109  U.  S.  341;  3  Sup.  Ct.  Kep.  252,  and  New 
Providence  v.  Ilalsey,  117  U.  S.  336;  6  Sup.  Ct.  Eep.  764,  in 
which  bonds  issued  either  under  the  act  before  us  or  that  referred 
to  in  107  U.  S.  147,  168;  2  Sup.  Ct.  Rep.  391,  supra,  werecbn- 
sidered  by  the  court.  Reference  also  may  be  made  to  two  New 
Jersey  cases  (Cotton  v.  New  Providence,  47  N.  J.  Law,  401 ;  2 
Atl.  RepV,  253,  and  Insurance  Co.  v.  Elizabeth,  42  N.  J.  Law, 
235). 

It  were  useless  to  refer  to  the  long  list  of  cases  in  which  recitals 
like  these  have  been  held  suflScient  to  sustain  bonds  in  the  hands 


Inhabitaijjs  of  the  Township  op  Bernards  v.  Morrison.    39 

of  honafide  holders.  It  is  urged  that  these  commissioners  were 
Dot  elected  by  the  people ;  that  they  were  not  the  general  officers 
of  the  township,  but  were  special  officers  appointed  by  the  circuit 
court  — special  agents,  as  it  were,  for  the  specific  purpose ;  that 
the  statute  does  not  in  terms  give  them  authority  to  determine 
whether  the  preliminary  conditions  have  been  complied  with ;  and 
that  this  case  is,  therefore,  to  be  distinguished  in  these  respects 
from  those  cases  where  similar  recitals  have  been  held  conclusive. 
But,  though  not  the  ordinary  officers  of  the  township,  they  were 
the  ones  to  whom  by  legislative  direction  was  given  full  authority 
in  the  matter  of  issuing  bonds.  The  organization  of  townships, 
the  number,  ^character  and  duties  of  their  various  officers,  are 
matters  of  legislative  control ;  and  it  is  not  doubtful  that  officers 
appointed  represent  the  municipality  as  fully  as  officers  elected. 
When  the  legislature  has  declared  how  an  officer  is  to  be  selected, 
and  the  officer  is  selected  in  accordance  with  that  declaration,  his 
acts,  within  the  scope  of  the  powers  given  him  by  the  legislature, 
bind  the  municipality.  But  these  special  commissioners  were  not 
the  only  officers  of  the  township  whose  acts  gave  currency  to 
to  these  bonds.  If  inquiry  had  been  directed  to  the  county  and 
township  records,  the  affidavit  of  the  township  assessor  to  the  con- 
sent required  would  have  been  found ;  and  on  the  face  of  the 
bonds  it  appears  that  the  coimty  clerk  of  the  county  has  added 
his  official  certificate  to  their  validity,  so  that  the  acts  of  general, 
as  well  as  of  special,  officers  and  agents  of  the  township,  are  the 
foundation  upon  which  rests  the  validity  of  these  bonds.  While 
it  is  true  that  the  act  does  not  in  terms  say  that  these  commis- 
sioners are  to  decide  that  all  preliminary  conditions  have  been  com- 
plied with,  yet  such  express  direction  and  authority  is  seldom 
found  in  acts  providing  for  the  issuing  of  bonds.  It  is  enough 
that  full  control  in  the  matter  is  given  to  the  officers  named.  In 
the  case  of  Oregon  v.  Jennings,  119  U.  S.  74,  92 ;  7  Sup.  Ot. 
Eep'r,  124,  the  rule  is  thus  stated  by  Mr.  Justice  Blatchford: 
*  *  Within  the  numerous  decisions  by  this  court  on  the  subject,  the 
supervisor  and  the  town  clerk,  they  being  named  in  the  statute  as 
the  officers  to  sign  the  bonds,  and  the  '  corporate  authorities '  to 
act  for  the  town  in  issuing  them  to  the  company,  were  the  per- 
sons intrusted  with  the  duty  of  deciding,  before  issuing  the  bonds, 
whether  the  conditions  determined  ^t  the  election  existed.      If 
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thej  have  certified  to  that  effect  in  the  bonds,  the  town  is  es- 
topped from  asserting,  as  against  a  bona  fide  holder,  that  the  con- 
ditions prescribed  by  the  popular  vote  were  not  complied  with." 
Whatever  may  bo  the  hardships  of  this  particular  case,  to  sustain 
the  defenses  pressed  would  go  far  toward  destroying  the  market 
value  of  municipal  securities. 

We  see  no  error  in  the  ruling  of  the  circuit  court,  and  its  judg- 
ment is,  therefore,  affirmed. 

Field,  J.,  took  no  part  in  the  decision  of  this  case. 

See  Brown  ▼.  MilUken,  1  Am.  R.  R.  &  Corp.  Rep.  8,  and  note. 
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CSSPac  B.  865;  83  00.240.) 

1.  EiffiNBNT  Domain.  Damages  when  Part  of  Street  Taken  for  Rail- 
road PuRFOBBS.  The  defendant  took  a  part  of  the  street  m  front  of  plaintiflPs 
lot  for  railroad  purposes.  The  plaintiff  owned  the  fee  of  the  street.  In  an 
action  to  recover  for  the  taking/ it  was  held  that  the  plaintiff  was  entitled  to 
recover  the  value  of  the  part  taken,  subject  to  the  easement  for  a  public  street, 
together  with  damages  to  the  part  not  taken  and  to  the  abutting  lot. 

2.  Offers  to  Purchase.  Bona  fide  offers  made  for  the  purchase  of  the 
lot  are  competent  evidence  to  prove  value. 

8.  Damages  to  the  Part  not  Taken.    The  damage  to  the  part  not  taken 
is  to  be  ascertained  by  taking  the  difference  between  its  value  before  the  de 
fendant  entered  to  build  its  road  and  its  value  after  the  road  was  completed. 
If  there  was  no  depreciation  there  was  no  damage. 

4.  It  is  not  competent  to  consider  what  the  property  would  have  been  worth 
if  the  railroad  had  been  constructed  in  some  other  street. 

6.  Value,  how  Estimated.  In  arriving  at  the  value  of  property  all  its 
capabilities  are  to  be  taken  into  consideration.  The  same  considerations  are 
to  be  regarded  as  in  a  sale  between  private  parties. 

6.  Damage  to  Present  Use.  If  the  abutting  lot  is  rendered  less  valuable 
by  the  obstruction,  because  the  owner  is  using  the  lot  for  a, particular  busi- 
ness, and  the  obstruction  renders  the  lot  less  valuable  for  that  business,  such 
damage  may  be  considered. 

H,  B,  CanfiM  for  appellant.    B,  F.  Thomas  for  respondent. 

Thornton,  J.  Action  to  recover  damages  for  a  strip  of  land, 
situate  in  the  city  of  Santa  Barbara,  taken  by  defendant  on  which 
to  build  its  road,  and  for  damage  to  the  abutting  lot  not  taken. 
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Judgment  passed  for  plaintifi,  and  defendant  appeals.  It  be- 
came necessary  to  prove  the  boundaries  of  the  land  of  plaintiff, 
in  order  to  adjust  the  damages  suffered.  The  official  map  of  the 
citj  of  Santa  Barbara  was  produced.  The  lot  is  situate  on  Gu- 
tierrez street,  in  that  city.  There  was  a  controversy  in  regard  to 
the  line  of  the  street,  and  it  became  necessary  to  prove  it.  Ko 
beginning  point  was  designated  or  shown  on  the  map.  To  show 
where  the  beginning  point  was  (the  map  appeared  to  have  been 
made  by  one  Haley,  in  pursuance  of  a  survey  of  the  city,  show- 
ing streets,  etc.,  made  by  him),  the  plaintiffs  called  F.  N.  Gutier- 
rez, and  put  to  him  this  question :  "  Well,  have  you  learned  from 
reputation,  hearsay  or  otherwise  as  to  where  the  initial  point  was 
in  the  making  of  this  survey  ?  Defendants  objected  to  the  ques- 
tion on  the  ground  that  it  called  for  hearsay  and  incompetent  tes- 
timony. That  common  reputation  or  hearsay  is  admissible  to  es- 
tabh'sh  a  boundary  line  of  general  and  public  interest,  we  think, 
is  settled  at  common  law,  and  in  this  state  by  statute.  Code  Civil 
Proc.,  §  1870,  subd.  11.  Such  reputation  which  is  hearsay  must 
have  existed  before  the  controversy  has  arisen.  We  think  that 
the  objection  to  the  competency  of  the  question  on  the  ground 
that  it  was  hearsay  was  not  well  taken ;  and  this  is,  in  our  opin- 
ion, all  that  the  objection  amounted  to.  The  question,  as  a  pre- 
liminary one,  was  permissible.  Probably,  the  further  examina- 
tion might  have  brought  out  testimony  which  was  inadmissible ; 
but  this  does  not  make  the  question  improper.  There  was  no 
error  in  allowing  the  question.  We  add,  on  this  point,  that,  if 
the  boundary  may  be  proved  by  hearsay,  certainly  the  beginning 
point  —  the  most  material  point  —  can  be  so  proved.  The 
greater  includes  the  less. 

The  testimony  of  MuUer  as  to  offers  made  for  the  purchase  of 
the  lot  of  land  above  mentioned  not  taken  was  admissible  to 
prove  its  value,  and  the  question  properly  allowed  the  issue  of 
damages.  Bona  fide  offers  for  property  afford  some  test  as  to  its 
value,  and  are,  we  think,  admissible.  Harrison  v.  Glover,  72  N. 
T.  451.  What  weight  such  testimony  is  entitled  to  is  for  the  jury ; 
so,  also,  the  bona  fides  of  the  offer  is  a  question  of  fact  to  be  de- 
termined by  the  jury.  A  cross-examination  as  to  all  the  circum- 
stances of  the  offer  will  show  to  the  jury  what  weight  is  to  be 
given  to  the  testimony. 

VOL.  II  — 6 
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We  mnst  consider  this  a  case  where  the  fee  of  one-half  of  the 
street  is  in  the  plaintiflE ;  for  the  jury,  by  their  verdict,  have  so 
affirmed.  Hence  the  plaintiff  is  entitled  to  recover  the  value  of 
the  land  taken,  subject  to  the  easement  for  a  pul^lic  street,  and, 
in  addition,  damages  to  the  part  not  taken,  and  to  the  abutting  lot,  bj 
reason  of  the  part  taken  for  railroad  purposes.  The  value  of  the 
land  taken  is  that  which  it  had  when  the  defendant  entered  to 
construct  its  road.  The  value  of  the  part  not  taken  is  to  be  de- 
termined by  ascertaining  the  value  of  such  part  when  the  defend- 
ant entered  to  build  its  road,  and  by  deducting  from  it,  if  a 
depreciation  occurred,  the  value  when  the  road  was  completed. 
If  there  had  been  no  depreciation  when  the  road  was  completed, 
there  has  been  no  damage,  and  none  can  be  allowed.  On  this 
subject,  see  the  following  cases :  Imlay  v.  Railroad  Co.,  26  Conn. 
249;  Kucheraan  v.  Railway  Co.,  46  Iowa,  366;  Railroad  Co.  v. 
Esterle,  13  Bush.  667;  In  re  Coney  Island  R  Co.,  13  Hun,  345; 
16  Hun,  261;  In  re  New  York  Cent.  R.  Co.,  15  Hun,  63;  Hen- 
derson V.  Railroad  Co.,  78  "N".  Y.  423;  Hegar  v.  Railway  Co.,  26 
Wis.  624.  We  are  inclined  to  think,  in  this  case,  that  the  differ- 
ence between  the  value  of  the  lot  when  the  defendant  entered  to 
construct  its  road  and  the  value  when  the  road  was  completed 
will  show  what  the  plaintiff  is  entitled  to  recover.  The  value  of 
the  land  taken  on  the  street,  when  the  street  is  subject  to  public 
easement,  is  so  small  as  to  be  scarcely  appreciable.  There  seems 
no  probability  of  the  termination  of  the  easement,  and  until  that 
is  terminated  the  plaintiffs  can  only  use  the  land  for  the  purposes 
of  a  street.  The  depreciation  of  the  abutting  lot  is  caused  only 
by  the  obstruction  to  the  street  by  the  embankment  raised  on  it 
by  defendant,  and  thus  impairing  plaintiffs'  use  of  the  street  in 
connection  with  his  lot.  We  do  not  intend,  however,  to  say  that 
plaintiffs  cannot  recover  the  proved  value  of  the  land  taken. 

The  court  below  admitted  evidence  as  to  the  value  the  lot 
would  have  had,  had  the  railroad  been  built  on  some  other  street 
in  Santa  Barbara.  This  could  only  have  been  admitted  as  affect- 
ing the  damage  to  the  lot  by  the  defendant.  We  cannot  see  on 
what  view  or  principle  this  evidence  was  admitted.  The  damage 
to  plaintiff  must  be  estimated  on  the  actual  facts  of  the  case ;  not 
on  any  speculative  theory  of  what  might  have  been  the  result  if 
someUiing  had  occurred  which  in  fact  did  not  occur.    It  is  diffi- 
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cult  to  see  what  effect  this  evidence  conid  have  had  on  the  sub- 
ject of  damage.  If  the  court  intended  to  allow  the  jury  to  add  to 
the  difference  in  values  above  pointed  out  as  legitimatelj  allow- 
able the  enhancement  in  value  which  would  have  occurred  had 
the  road  been  built  on  some  other  street  in  the  city,  it  was  a  de- 
parture from  the  just  rule.  The  damage  allowed  is  not  a  failare 
to  realize  a  profit  which,  under  another  state  of  matters,  might 
have  been  realized,  but  the  loss  actually  suffered  ;  and  the  de- 
fendant is  only  called  on  to  make  compensation  for  that  loss. 
The  court  was  requested  by  defendant  to  tell  the  jury  that,  "  in 
estimating  the  damage  to  the  portion  of  plaintiff's  land  not  taken 
by  the  railroad,  you  must  not  consider  what  the  value  of  the  land 
would  have  been  if  the  railroad  had  been  constructed  throuijh  the 
city,  but  along  some  other  street  than  Gutierrez  street."  For  the 
reasons  above  given  the  admission  of  the  evidence  was  an  error. 
The  failure  to  give  the  requested  direction  above  quoted  was  also 
an  error,  as  it  in  effect  allowed  the  jury  to  take  into  consideration 
the  question  of  value  as  affected  by  the  building  of  the  road  on  a 
different  street,  the  consideration  of  which  tended  to  lead  them 
(the  jury)  away  from  the  true  rule.  We  see  nothing  in  this  case 
which  raises  the  question  of  setting  off  benefits  to  plaintiffs  against 
damages  suffered  by  them  ;  and  we  say  nothing  in  regard  to  the 
point,  except  to  refer  to  the  former  decision  of  this  court  in 
Railroad  Co.  v.  Porter,  74  Oal.  261;  16  Pac.  Eep'r,  774,  which 
meets  our  approval. 

In  arriving  at  the  value  of  the  land,  all  its  capabilities,  or  the 
uses  to  which  it  is  adapted,  should  be  taken  into  consideration. 
These  capabilities  are  estimated  by  a  purchaser,  and  we  cannot 
see  why  evidence  in  regard  to  them  is  not  admissible.  The  same 
considerations  are  to  be  regarded  as  in  a  sale  of  land  between 
private  parties.  Town  Co.  v.  Neale,  78  Cal.  67;  20  Pac.  Rep'r, 
372  ;  Boom  Co.  v.  Patterson,  98  U.  S.  409 ;  and  cases  cited  in 
3  Suth.  Dam.,  p.  441,  note  4.  If  the  abutting  lot  is  rendered 
lees  valuable  by  the  obstruction  because  the  owner  is  using  the 
lot  for  a  particular  business,  and  the  obstruction  renders  the  lot 
lees  value  for  that  business,  we  do  not  see  why  that  should  not  be 
considered  on  the  question  of  damage.  This  is  a  use  to  which  the 
lot  may  be  put,  and  for  which  it  is  actually  employed.  Such 
damage  is  actually  incurred,  and  should  be  allowed.     Driver  v. 
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Eailroad  Co.,  32  Wis.  569.     We  find  no  error  in  the  record^ 
save  the  one  pointed  out ;  and  for  that  error  the  judgment  is  re- 
versed, and  the  cause  remanded  for  a  new  trial  in  accordance  with 
the  views  herein  expressed. 
So  ordered. 

I  concur  Sharpenstein,  J. 

MoFasland,  J.  I  concur  in  the  judgment  on  the  ground 
upon  which  the  reversal  is  based  in  the  opinion  of  Mr.  Justice 
Thornton.  With  respect  to  the  views  therein  expressed  on  other 
points  I  express  no  opinion. 

1.  Railroads  in  streeta. — For  a  fall  discussion  of  the  subject  and  of  the  rights 
and  remedies  of  abutting  owners  see  McQaaid  y.  Portland,  etc.,  Ry.  Co.,  1 
Am.  R.  R.  &  Corp.  Rep.  34,  and  note  pp.  47-54.  See,  also,  Harback  y. 
Des  Moines,  etc.,  Ry.  Co.,  1  Am.  R.  R.  &  Corp.  Rep.  449;  Millyale  y.  Ever* 
green  R.  Co.,  1  Am.  R.  R.  &  Corp.  Rep.  151. 

2.  Offers  to  buy  or  sell  as  evidence  of  value. —  In  proceedings  for  the  con- 
demnation of  property,  it  is  generally  held  incompetent  for  the  owner  to  prove 
what  he  has  been  offered  fer  the  property  in  question  or  what  others  were 
willing  to  give  for  it.  Central  Pacific  R.  Co.  v.  Pearson,  86  Cal.  Z47;  Selma, 
etc.,  R.  Co.  V.  Keith,  53  Ga.  178;  St.  Joseph,  etc..  R.  Co.  v.  Orr,  8  Kans.  419; 
Fowler  v.  County  Coms.,  6  Allen,  92;  Dickenson  v.  Fitch,  18  Gray,  546;  Wat- 
son V.  Milwaukee,  etc.,  R.  Co.,  57  Wis.  832;  Louisville,  etc.,  R.  Co.  v.  Ryan, 
64  Miss.  399.  Nor  is  it  competent  to  prove  offers  for  adjacent  and  similiar 
property.  Davis  v.  Charles  River  Branch  R.  Co.,  11  Cush.  506;  Lehmicke 
V.  St.  Paul,  etc.,  R.  Co.,  19  Minn.  464;  Concord  R.  Co.  v.  Greeley,  33  N.  H. 
237.  Or  the  price  at  which  the  owners  of  such  property  have  offered  it  for 
sale.  Winisimet  Co.  v.  Greuby,  111  Mass.  543;  Montclair  R.  Co.  y.  Benson, 
36  N.  J.  L.  557;  Drury  v.  Midland  R.  Co.,  127  Mass.  571. 

Offers  between  the  parties  to  the  proceedings  are  not  competent  because 
they  are  in  the  natare  of  an  attempt  to  compromise.  Upton  v.  South  Branch 
Reading  R.  Co.,  8  Cush.  600;  Chicago,  etc.,  R.  Co.  y.  Catholic  Bishop,  119 
HI.  525  * 

What  the  owner  has  offered  to  take  for  the  property  while  unaffected  by 
the  proceedings  is  competent  evidence  against  him.  East  Brandy  wine,  etc.» 
R.  Co.  V.  Rauck,  78  Penn.  St.  454;  Springfield  v.  Sohmook,  68  Mo.  894. 


Taqoart  et  al.  V.  Newport  Stebbt  Eailway  Compaht. 

(19  Ati.  R.  826 :     R.  I. .) 

1.  Strbbt  Railways.  Right  to  Adopt  Elbctricitt  as  a  Motxye  Powml 
The  charter  of  a  street  railway  company  provided  that  its  road  may  he 
operated  **  with  steam,  horses  or  other  power  as  the  councils  of  said  city  and 
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towDB  may  from  time  to  time  direct."  Held,  that  the  use  of  electricity  might 
be  aathorised  eyen  throagh  the  word  "  steam  "  should  be  stricken  out  as  con- 
tended by  ooansel. 

3.  Whbthbr  Use  of  Elbctricity  is  Pbohibitbd  bt  Act  of  Incorfora- 
TIOK.  The  act  provided  that  **  said  corporation  shall  not  incumber  any  por- 
tion of  the  streets  or  highways  not  occupied  by  said  tracks."  Held,  that  this 
did  not  prohibit  the  erection  of  poles  and  wires  for  the  use  of  electricity. 

3.  Eminbut  Domain.  Additional  Seryitudb.  A  street  railroad,  whether 
operated  by  horse-power  or  electricity,  is  not  an  additional  burden  on  the  fee  of 
the  street  for  which  the  abutting  owners  are  entitled  to  compensation.  The 
same  is  true  of  the  poles  and  wires  erected  for  the  application  of  electric 
power. 

JuLien  Z.  DaireSy  Arnold  Oreen  and  Patrick  J,  OaJ/om  for 
<5omplainants.  Francis  B.  Peckham  and  Dariua  Baker  for  re- 
spondent. 

DuBFBE,  0.  J.  This  bill  is  brought  bj  the  complainants  as 
abutters  on  certain  streets  in  the  city  of  Newport  along  and  over 
which  the  tracks  or  rails  of  the  defendant  company's  street  rail- 
way have  been  laid.  The  object  is  to  have  the  company  enjoined 
from  erecting  or  maintaining  certain  poles  and  wires  in  the  streets 
io  front  of  their  estates.  Said  poles  were  ereeted  to  support  said 
wire  over  said  tracks  for  the  conduction  of  electricity,  which  is 
used  as  a  motor  for  the  passenger-cars  traversing  said  tracks. 
The  poles  are  placed  along  the  margins  of  the  sidewalks  of  said 
streets,  about  one  hundred  and  twenty  feet  apart,  and  were  placed 
so  by  permission  of  the  city  council  of  the  city  of  Newport,  given 
by  ordinance.  The  case  was  submitted  on  bill  and  answer,  no  re- 
plication having  been  filed.  The  bill  alleges  several  grounds  of  re- 
lief.    We  will  consider  them  severally,  as  alleged. 

The  first  ground  is  that  the  company  did  not  give  notice  as  re- 
quired by  section  2  of  the  act  of  incorporation.  Said  section  pro- 
vides for  notice  to  abutters,  to  be  given  by  publication  and  post- 
ing, at  least  fourteen  days  before  the  location  of  tracks  proposed 
to  be  laid.  The  bill  alleges  that  the  purpose  for  which  the  notice 
was  required  was  to  apprise  the  abutters  ^'  of  the  nature  and  ex- 
tent of  the  proposed  use  of  the  streets  and  highways,"  and  to  af- 
ford them  an  opportunity  to  appear  before  the  city  and  town 
councils  having  power  over  the  matter,  and  be  heard  in  relation 
thereto.  The  bill  admits  that  a  notice  was  given  in  August  and 
September,  A.  D.  1888,  but  avers  that  it  was  defective,  in  that 
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it  did  not  set  forth  that  any  other  than  horse-power  was  intended 
to  be  used.  The  answer  states  that  said  notice  did  not  refer  to 
the  matter  of  power,  and  maintains  that  any  reference  to  it 
therein  was  unnecessary,  since  section  2  prescribes  notice  only  be- 
fore action  in  regard  to  the  location  of  the  tracks.  This  is  so. 
It  is  section  5  that  relates  to  the  power.  That  section  provides 
that  ^^  said  tracks  or  road  shall  be  operated  and  used  by  said  cor- 
poration with  steam,  horse  or  other  power,  as  the  coundls  of  said 
city  and  towns  may  from  time  to  time  direct."  No  notice  is  re- 
quired before  such  direction.  The  ordinance  in  regard  to  location 
was  passed  January  24,  A.  D.  1889.  It  permitted  the  use  of 
horse-power  only.  The  ordinance  permitting  the  use  of  electric- 
ity was  passed  March  5,  A.  D.  1889.  It  seems  to  us  that  the  lat- 
ter ordinance  was  clearly  authorized  by  section  5,  in  the  words 
aboTe  quoted.  The  previous  location  of  the  tracks  was  not 
a£Eected  thereby. 

The  second  ground  alleged  is  that  the  right  to  use  electricity  is 
not  given.  The  language  in  regard  to  the  power  to  be  used  is 
that  above  granted,  namely,  that  the  road  shall  be  operated  "  with 
steam,  horse  or  other  power,  as  the  councils  of  said  city  and 
towns  may  from  time  to  time  direct."  The  complainants  contend 
that  the  word  ^^  steam  "  must  be  struck  out,  because  it  has  been 
decided  that  steam  cannot  be  used  without  compensation  to  the 
owners  of  the  fee  for  the  new  servitude  imposed,  and  no  compen- 
sation is  provided  for,  and  because,  "steam"  being  struck  out, 
** other  power"  must  be  construed  to  mean  other  power  similar 
to  horse-power,  i,  e.j  other  animal  power.  We  do  not  find  the 
argument  convincing.  Allowing  that  "steam"  must  be  struck 
out  for  the  reason  given,  it  does  not  follow,  in  our  opinion,  that 
"other  power"  must  be  construed  to  mean  other  animal  power. 
Horse-power  is  the  only  animal  power  which  has  ever  been  used 
for  the  traction  of  street  railway  cars  in  our  northern  cities,  and 
it  is  the  only  animal  power  which  could  have  occnrred  to  the  gen- 
eral assembly  as  fit  to  be  used.  The  suggestion  that  "other 
power"  may  mean  mules  cannot  be  entertained.  The  act  of  in- 
corporation was  passed  in  the  winter  of  1885,  when  the  idea  that 
electricity  might  be  brought  into  use  as  a  motor  was  already 
familiar ;  and  nothing  seems  more  probable  than  that  the  words 
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"other  power"  were  inserted  with  a  view  to  its  possible  employ- 
ment.    We  do  not  think  the  second  ground  valid. 

The  third  ground  is  that  the  erection  of  the  poles  on  the  side- 
walks is,  in  effect,  prohibited  bj  the  act  of  incorporation.  The 
seventh  section,  which  relates  to  the  repairs  of  the  streets  where 
the  tracks  are,  and  to  damages  for  negligence  on  the  part  of  the 
company,  concludes  as  follows,  to-wit :  '^  And  said  corporation  ■> 
shall  not  incumber  any  portion  of  the  streets  or  highways  not 
occupied  by  said  tracks."  The  poles  are  certainly  in  a  portion  of 
the  streets  not  occupied  by  the  tracks,  but  do  they  "  incumber" 
that  portion,  in  the  meaning  of  the  word  as  it  is  used  ?  To  in- 
cumber, according  to  Webster,  is  "  to  impede  the  motion  or 
action  of,'  as  with  a  burden ;  to  weigh  down  ;  to  obstruct,  em- 
barrass or  perplex."  To  incumber,  as  used  in  said  section  7,  doubt- 
less means  to  obstruct  or  hinder  travel,  by  putting  things  in  the 
way  of  it.  The  poles  are  very  slightly  in  the  way  of  travel, 
being  placed,  as  hitching-posts,  lamp-posts,  electric-light  poles, 
telegraph  and  telephone  poles  are  placed,  near  the  front  margins 
of  the  sidewalks.  We  are  not  inclined  to  say,  however,  that  they 
do  not  incumber  because  they  are  placed  as  they  are,  but  only 
that  it  does  not  follow  that  they  incumber  because  they  are  so 
placed.  Take,  for  instance,  a  lamp-post,  or  an  electric-light  pole. 
It  is  slightly  in  the  way,  and,  if  it  served  no  useful  purpose  in 
regard  to  the  street,  might  partly  be  deemed  to  incumber  it.  But 
it  supports  a  lamp  or  an  electric  light  which  illuminates  the  street 
at  night,  and  so  improves  the  street  for  its  proper  uses.  It  is  not, 
therefore,  an  *'  incumbrance,"  in  any  proper  sense  of  the  word. 
The  real  question  is,  as  it  seems  to  us,  whether  the  words,  "  and 
said  corporation  shall  not  incumber  any  portion  of  the  streets  or 
highways  occupied  by  said  tracks,"  were  intended  to  restrain  the 
city  council  of  the  city  of  Newport  from  authorizing  the  use  of 
electricity  for  a  motor,  in  the  manner  in  which  it  is  used  by  the 
company.  We  have  already  decided  that  the  council  has  power, 
by  section  5,  to  authorize  the  use  of  electricity  ;  so  that  the  ques- 
tion relates  only  to  the  manner  of  using,  and  is  whether  the 
council  has  power  to  authorize  the  use  in  said  manner.  It  seems 
to  us  that  the  provision  that  the  tracks  or  road  shall  be  operated 
by  "steam,  horse  or  other  power,  as  the  councils  of  said  city  and 
towns  may  from  time  to  time  direct,"  is  broad  enough  to  em- 
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power  said  councils,  not  only  to  anthorize  the  ose  of  electricity  as 
a  motor,  but  also  to  authorize  its  use  by  means  of  any  system  of 
application  which  it  approves  as  suitable ;  and  it  further  seems 
to  us  that  the  concluding  words  of  section  7  have  their  full  mean- 
ing when  applied  to  the  company  acting  of  itself,  without  extend- 
ing them  to  city  and  town  councils  acting  under  section  five,  or 
to  the  company  acting  under  said  section,  as  authorized  by  such 
councils.  It  appears  that  said  concluding  words  were  copied  from 
charters  of  street  railway  companies  which  were  only  authorized 
to  use  horse-power,  and  in  which,  of  course,  they  could  have  had 
no  such  application  as  is  here  contended  for.  It  also  appears  from 
the  allegations  of  the  answer  that  the  mode  of  using  electricity 
which  has  been  adopted  is  the  only  mode  in  which  it  can  be  suc- 
cessfully used  by  the  company  for  the  operation  of  the  road. 
These  are  things  which  confirm  our  view.  Our  conclusion  is  that 
the  power  conferred  by  section  5  is  not  qualified  by  the  con- 
cluding words  of  section  7,  and  that  the  poles  complained  of, 
having  been  erected,  under  section  5,  as  part  of  the  apparatus 
for  supplying  the  railway  with  its  motive  power,  are  to  be  re- 
garded, not  as  incumbering  the  streets,  but  as  ministering  to  their 
uses,  and  as  increasing  the  facilities  for  travel  which  they  afford 
to  the  public. 

The  fourth  ground  alleged  is  that  if  the  act  of  incorporation  au- 
thorizes the  use  of  electricity  for  the  operation  of  said  street  rail- 
way, and  the  erection  of  the  poles  as  ancillary  thereto,  it  is  un- 
constitutional and  void  because  it  authorizes  the  imposition  of  an 
additional  servitude  upon  the  streets,  without  providing  for  any 
additional  compensation  to  the  owners  of  the  fee  of  said  streets. 
We  think  it  is  settled  by  the  greater  weight  of  decision  that  a 
railroad  constructed  in  a  street  or  highway,  and  operated  by  steam, 
in  the  usual  manner,  imposes  new  servitude,  and  entitles  the 
owner  of  the  fee  to  an  additional  compensation,  but  that  a  street 
railway  operated  by  horse-power,  as  such  street  railways  are  ordi- 
narily  operated,  does  not  impose  any  new  servitude,  and  does  not 
entitle  the  owner  of  the  fee  to  any  additional  compensation.  Mills 
Em.  Dom.,  §  205,  and  cases  cited ;  Aug.  &  D.  Highw.,  §  91d, 
note  1,  and  cases  cited  ;  Newell  v.  Railway  Co.,  35  Minn.  112 ; 
27  N.  W.  Rep'r,  839  ;  also  25  Am.  Law  Reg.  (N.  S.)  431,  and 
cases  cited  in  the  note.    The  distinction  is  often  stated  as  a  dis- 
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dnction  between  steam  and  horse  railroads,  but  the  distinction 
properly  rests,  not  on  any  difference  in  motive  power,  but  in  the 
different  effects  produced  by  them,  respectively,  on  the  highways 
or  streets  which  they  occupy.  A  steam  railroad  is  held  to  impose 
a  new  servitude,  not  because  it  is  operated  by  steam,  but  because 
it  is  so  operated  as  to  be  incompatible  with  the  use  of  the  street, 
or,  in  other  words,  so  as  practically  to  exclude  the  usual  modes  of 
use.  Fierce  Railr.  234.  A  steam  railroad  on  a  street,  so  operated 
as  to  be  consistent  with  the  use  of  the  street  in  the  usual  modes, 
has  been  held  not  to  impose  a  new  servitude.  Newell  v.  Bailway 
Co.,  supra ;  Fulton  v.  Transfer  Co.,  85  Ky.  640;  4  S.  W.  Eep'r, 
332.  It  is  not  the  motor,  but  the  kind  of  occupation,  whether 
practically  exclusive  or  not,  which  is  the  criterion.  Briggs  v. 
Kailroad  Co.,  79  Me.  363;  10  Atl.  Bep'r,  47.  A  steam  railroad, 
as  ordinarily  operated,  it  has  been  said,  comes  into  serious  con- 
flict with  the  usual  modes  of  travel,  and  is  a  perpetual  embarrass- 
ment to  them,  in  greater  or  less  degree,  according  as  the  busmess 
of  the  railroad  is  greater  or  less,  or  as  the  running  of  the  trains 
is  more  or  less  frequent,  whereas,  the  ordinary  street  railway,  in- 
stead of  adding  a  new  servitude  to  the  street,  operates  in  further- 
ance of  its  original  uses,  and,  instead  of  being  an  embai^assment, 
relieves  the  pressure  of  local  business  and  local  travel.  Kailroad 
Co.  ▼.  Heisel,  88  Mich.  62.  See,  also,  Attorney-General  v.  Rail- 
road Co.,  125  Mass.  515 ;  Citizens  Coach  Co.  v.  Camden  H.  R. 
Co.,  33  N.  J.  Eq.  267;  Elliott  v.  Railroad  Co.,  32  Conn.  579 ; 
Hobart  v.  Railroad  Co.,  27  Wis.  194.  The  only  considerable 
privilege  which  the  horse-car  has  over  other  vehicles  is  that,  be- 
ing confined  to  its  tracks,  it  cannot  turn  aside  for  other  vehicles, 
while  they  are  forced  to  turn  aside  for  it ;  but  this  is  an  inciden- 
tal matter,  insufficient  to  make  the  horse  railroad  a  new  servitude. 
Shea  V.  Railroad  Co.,  44  Cal.  414. 

The  street  railway  here  complained  of  is  operated  neither  by 
steam  nor  horse-power,  but  by  electricity.  It  does  not  appear, 
however,  that  it  occupies  the  streets  or  highways  any  more*  ex- 
clusively than  if  it  were  operated  by  horse-power.  The  answer 
avers  that  ^^  electricity,  besides  being  as  safe  and  as  easily  man- 
aged as  horse-power  for  the  propulsion  of  street-cars,  is  more 
quiet,  more  cleanly  and  more  convenient  than  horses,  both  for 
residents  on  the  streets  used  by  said  cars,  and  for  the  public 
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generally^  and  also  causes  much  less  wear  and  injury  to  the 
streets  and  highways  than  is  occasioned  by  street-cars  of  which 
horses  are  the  motive  power."  These  averments,  the  case  being 
heard  on  the  bill  and  ansvi^er,  must  be  taken  as  true.  We  see  no 
reason  to  doubt  their  truth.  It  is  urged  that  electricity  is  a  very 
dangerous  force,  and  that  the  court  will  take  judicial  notice  of 
its  dangerousness.  The  court  will  take  judicial  notice  that  elec- 
tricity, developed  to  some  high  degree  of  intensity,  is  exceed- 
iugly  dangerous,  and  even  fatally  so,  to  men  or  animals,  when  it 
is  brought  in  contact  with  them ;  but  the  court  has  no  judicial 
knowledge  that,  as  used  by  the  defendant  company,  it  is  danger- 
ous. The  answer  denies  that  it  is  dangerous  to  either  life  or 
property.  It  is  also  urged  that  the  cars,  moving  apparently 
without  the  application  of  external  force,  alarm  and  frighten 
horses.  This,  so  far  as  it  is  alleged  in  the  bill,  is  denied  in  the 
answer.  We  see  no  reason  to  suppose  that  this  form  of  danger 
is  so  great  that  on  account  of  it  the  railway  should  be  regarded 
as  an  additional  servitude.  The  answer  alleges  that  a  great  many 
street  railways  operated  by  electricity,  in  the  same  manner  as  the 
railway  of  the  defendant  is  operated,  are  in  use  in  various  towns 
and  cities  in  different  states,  and  that  many  others  are  in  process 
of  construction. 

Reference  has  been  made  to  cases  which  hold  that  telegraph 
or  telephone  poles  and  wires  erected  on  streets  or  highways  con- 
stitute an  additional  servitude,  entitling  the  owners  of  the  fee  to 
additional  compensation ;  and  from  these  cases  it  is  urged  that 
the  railway  here  complained  of  is  an  additional  servitude,  by  rea- 
son of  the  poles  and  wires  which  communicate  its  motive  powers. 
Tliere  are  cases  which  hold  as  stated,  and  there  are  cases  which 
hold  otherwise.  But,  assuming  that  telegraph  and  telephone  poles 
and  wires  do  create  a  new  servitude,  we  do  not  think  it  follows 
that  the  poles  and  wires  erected  and  used  for  the  service  of  said 
street  railway  likewise  create  a  new  servitude.  Telegraph  and 
telephone  poles  and  wires  are  not  used  to  facilitate  the  use  of  the 
streets  where  they  are  erected  for  travel  and  transportation,  or  if 
80,  very  indirectly  so ;  whereas  the  poles  and  wires  here  in  ques- 
tion are  directly  ancillary  to  the  uses  of  the  streets,  as  such,  in 
that  they  communicate  the  power  by  which  the  street-cars  are 
propelled.    It  has  been  held,  for  reasons  which  we  consider  irre- 
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fragable,  that  a  telegraph  erected  by  a  railroad  company,  within 
its  location,  for  the  purposes  of  its  railroad,  to  increase  the  safety 
and  efficiency  thereof,  does  not  constitute  an  additional  servitude, 
but  is  only  a  legitimate  development  of  the  easement  originally 
acquired.  Telegraph  Co.  v.  Rich,  19  Eans.  517.  Our  conclusion 
is  that  the  complainants  are  not  entitled  to  the  relief  prayed  for 
on  the  ground  alleged,  and  that  the  bill  be  dismissed,  with  costs. 

1.  fiight  of  a  street  railroad  oompany  to  adopt  steam  or  eleotricity  as  a 
motiTe power. — In  People,  ex  rel.  Third  Avenue  R.  Co.,  v.  Newton,  113  N.  Y. 
896,  tbe  facts  were  as  follows:  In  1852,  the  city  of  New  York  granted  to  cer- 
tain persons  the  right  to  lay  a  doable  track  raUroad  upon  certain  streets  in  that 
dty,  under  the  direction  of  the  street  commissioner,  with  the  nsual  conditions 
in  regard  to  laying  its  tracks  and  keeping  in  repair  the  space  between  the 
tracks,  and  with  the  farther  condition,  that  "no  steam-power  be  used  on  any 
part  of  the  road,  for  propelling  cars."  Afterward  these  rights  became  vested 
in  the  relator  corporation,  which  constructed  and  operated  the  road  in  the 
UBual  manner  of  horse  railroads.  In  1S87,  the  relator  determined  to  adopt  the 
cable  system  of  operating  its  road  and  applied  to  the  defendant,  as  commis- 
sioner of  public  works,  for  a  permit  to  open  the  streets  for  the  purpose  of  put- 
ting in  the  proper  substructure  for  that  system.  The  defendant  refused  such 
permission  and,  thereupon,  the  company  applied  for  a  mandamus  to  compel  the 
defendant  to  grant  the  permit.  The  special  term  granted  the  writ  but  the 
general  term  reversed  the  order  and  denied  the  writ.  The  court  of  appeals 
affirmed  the  latter  order  on  the  ground  that  both  the  grant  of  authority  from 
the  city  and  the  general  law  under  which  the  relator  was  incorporated,  con- 
templated  only  a  road  whose  operations,  by  way  of  structure  or  otherwise, 
should  be  limited  to  the  surface  of  the  roadway,  and  that  neither  gave  any  au- 
thority to  open  or  excavate  or  use  below  the  existing  surface.     The  court  say: 

**  The  General  Rsilroad  Law  (Laws  1850,  chap.  140)  gives  no  authority 
for  the  construction  of  street  railroads  (§  28,  subd.  5),  but  if  any  right  is 
gained  by  an  organization  under  that  act  the  company  is  required  after  con. 
struction  to  restore  the  street  touched  by  them  '  to  its  former  state  or  to  such 
state  as  not  unnecessarily  to  have  impaired  its  usefulness.'  The  only  disturb- 
ance of  tbe  street,  therefore,  which  is  allowed  by  the  charter  or  the  statute  is 
the  temporary  excavation  required  for  imbedding  the  ties  and  stringers  which 
support  the  track  and  rails,  and  when  they  are  put  in  place  the  work  of  res- 
toration leaves  the  surface  of  the  street  unbroken,  the  passage-way  even  and 
the  substructure  solid.  Such  is  the  road  which  the  relator  was  authorized  to 
construct  and  which  it  did  construct.  In  February,  1887,  however,  with  no 
additional  power  or  grant  from  the  legislature  or  the  municipal  authorities, 
it  resolved,  in  the  language  of  its  directors,  '  to  adopt  and,'  as  they  say,  '  did 
adopt  the  cable  system  as  a  means  of  furnishing  a  motive  power  for  the 
operation  and  running  of  cars  along  its  route.'  We  are  not  informed  of  the 
eomponent  parts  of  that  system.  But  the  relator,  in  order  to  carry  forward 
its  scheme,  as  ^closed  by  the  action  of  its  directors,  demanded  from 
Iha  commissioner  a  permit,  as  something  to  which  it  was  of  right  entitled,  to 
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make  immediate  ezcarations  in  and  at  frequent  intervals  of  apace  across  tlie 
public  streets  througli  its  entire  route.  No  license  or  word  of  permission  to 
do  so  can  be  found  in  the  charter.  The  road  was  completed.  The  relator  had 
then  no  right  to  again  disturb  the  surface  of  the  streets,  except  for  necessary 
repairs  and  replacing  of  its  ties  and  rails  as  occasion  might  require  for  the 
proper  maintenance  of  its  road.  That  power  it  had.  No  more.  It  now,  how- 
ever, asserts  a  legal  right  to  make  excavations,  not  for  any  of  the  purposes 
of  its  track  or  roadway  or  the  foundation  of  either,  but  for  the  purpose  of  lay- 
ing a  cable  in  each  track  between  the  present  rails  as  motive  power  for  its  cars 
by  the  agency  of  steam  from  stationary  engines.  A  mere  statement  -of  the 
proposition  should  be  a  sufficient  answer  to  the  claim.  To  open  a  city  street 
for  the  construction  of  a  surface  railroad  track,  or  its  reparation,  and  to  open 
that  street  for  the  introduction  of  a  power  to  operate  the  road,  would  seem  to 
be  separate  and  distinct  things.  In  the  first  the  excavation  ends  with  the 
construction,  the  material  of  the  street  is  replaced,  or,  in  lieu  of  it,  some  other 
substance  which  restores  the  surface  to  its  original  unbroken  condition  and 
usefulness  and  leaves  all  below  the  surface  to  such  uses  as  the  municipality 
may  require. 

'*  In  the  other  case  as  the  record  discloses,  the  cable  requires  a  conduit  of 
mason  work,  the  necessary  excavation  for  which,  on  a  straight  road  without 
curves,  is  six  feet  wide  and  from  four  to  five  feet  deep  ;  where  there  is  a 
double  track  there  must  be  two  of  these  trenches,  and  at  intervals  of  thirty- 
five  feet  along  the  whole  distance  they  must  go  still  deeper  for  drainage,  and 
where  there  are  curves  the  width  of  the  excavation  must  be,  at  least,  from 
twelve  to  fifteen  feet ;  at  a  comer  the  pit  will  he  thirty  feet  in  width,  and  at 
the  engine-houses,  whence  the  cable  extends  to  the  conduit  in  the  street,  it 
will  be  necessary  to  excavate  the  entire  street  from  the  engine-room  out  to 
and  beyond  the  track  furthest  from  it.  None  of  these  things  are  required  for 
the  construction  of  a  street  surface  railroad  ;  none  of  them  affect  even  its 
operation.  They  relate  to  some  act  or  thing  to  be  done  below  the  surface. 
Moreover  the  entire  surface  is  never  to  be  restored  —  a  slot  opening  from  one- 
half  to  five-eights  of  an  inch  will  remain  through  the  entire  length  of  each 
track  —  an  opening  sufficient  to  receive  the  calk  of  a  horseshoe  and  be  the 
occasion  of  injury  —  to  receive  water  and  communicate  frost  to  the  water  or 
gas-pipes  or  other  pipes  in  the  neighborhood  of  the  trenches.  Other  con- 
sequences follow.  It  is  enough,  however,  that  the  slot  furnishes  an 
obstruction  to  the  usual  and  ordinary  use  of  the  street  for  the  traffic  and 
travel,  whether  the  horse  moves  along  or  across  the  track,  ab  he  may  lawfully 
do."    Pages  401-403.    *    *    ♦ 

"  My  conclusion  is  that  a  permanant  structure  below  the  surface  is  not  cov- 
ered by  the  grant  for  a  track  to  be  placed  on  the  surface,  with  a  temporary 
opening  for  its  necessary  foundation,  and  hence  that  the  occupation  of  the 
street  by  the  proposed  structure  of  the  relator  is  not  within  any  right  acquired 
by  the  resolution  on  Van  Schaick's  contract,  as  confirmed  by  the  act  of  1854, 
and  that  if  allowed  it  would  be  subversive  of  the  rights  of  the  city.  This  view 
of  the  relator's  case  makes  it  unnecessary  to  inquire  whether  the  declaration 
contained  in  the  grant,  that  *  no  steam-power  be  used  on  any  part  of  the  road  for 
propelling  cars,'  operates  as  a  prohibition  against  the  system  sought  to  be  in- 
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trod  need  by  the  relator  and  for  which  alone  excavations  are  necessary." 
Page  406. 

A  company  was  chartered  by  the  legislature  **  to  locate,  construct,  maintain 
and  operate,  icith  iKyr^e-pawer  or  loeomotive-cars,  from  the  city  of  Chicago 
to  any  point  in  the  town  of  Evanston,a  railroad,  with  single  or  doable  track, 
tamouts,  sidings,  depots  and  all  other  necessary  appliances."  The  city  of 
Chicago  granted  it  authority  to  construct  and  operate  a  road  on  certain  streets 
with  horse-power  only.  This  grant  was  accepted  by  the  company.  It  was 
held  that  the  city  might  afterward  lawfully  authorize  the  use  of  steam-power 
by  the  company.  McCartney  v.  Chicago  &  Evanston  R.  Co.,  112  111.  611. 
The  court  say: 

"  The  only  possible  foundation  which  we  are  able  to  see  for  this  claim  made 
by  appellants,  is  that  the  charter  authority  is  but  to  build  either  a  horse  rail- 
road or  a  steam  railroad,  that  there  was  an  option  with  the  company  to  build 
either  kind  of  road,  but  that  it  was  an  option  which  could  only  be  once  exer- 
cised, and  that,  therefore,  when  the  company  accepted  the  ordinance  permit- 
ting the  use  of  animal  power,  only,  within  the  city,  that  was  an  exercise  of  its 
option  to  construct  within  the  city  a  horse  railroad;  that  there  remained  no 
further  option  on  the  subject,  and  that  under  the  charter,  the  road  within  the 
city  must  ever  afterward  remain  a  horse  railroad.  We  cannot  adopt  this 
construction  of  the  charter.  The  power  given  by  the  charter  was  to  operate 
the  road  to  be  constructed,  with  'horse-power  or  locomotive-cars.*  We  read 
this  as  giving  an  option  to  the  company  to  use  either  animal  power  or  steam- 
power  or  both,  upon  their  road,  or  any  part  of  it ;  that  this  was  a  continuing 
option,  which  might  be  exercised  from  time  to  time;  that  after  the  use,  for  a 
time,  of  either  kind  of  power,  the  other  kind  might  be  substituted,  as  the  com- 
pany saw  fit;  BO  that  when  the  common  council  gave  to  the  company  permis- 
sion to  use,  within  the  city,  only  animal  power,  there  could  be,  under  that 
permission,  only  the  authority  to  use  that  kind  of  power  within  the  city;  but 
still  the  right  remained,  under  the  charter,  to  use  steam-power  within  the  city 
whenever  the  city  authorities  should  give  permission  to  do  so."  McCartney  et 
al.  V.  C.  &  E.  R.  Co.  et  al.,  112  111.  611,  630-1. 

The  right  of  a  street  railroad  company  to  substitute  steam  for  horse-power 
came  in  question  in  North  Chicago  City  Ry.  Co.  v.  Lake  View,  105  111.  207- 
The  views  of  the  court  on  the  question  appear  in  the  following  quotation: 

"With  respect  to  the  remaining  questions  little  need  be  said.  It  is  con- 
ceded the  company's  charter  authorizes  it  to  maintain  and  operate  a  street  rail- 
way along  and  over  the  street  in  question,  and  it  is  contended  that,  inasmuch 
as  the  charter  is  silent  as  to  the  character  of  the  power  to  be  used  in  propelling 
the  company's  cars,  the  company  has  the  option  to  use  for  that  purpose  either 
steam  or  horse-power,  as  it  may  prefer.  We  think  in  such  case  it  would  be 
more  reasonable  to  hold  the  le^slature  intended  the  company  should  use  that 
kind  of  motive  power  in  propelling  its  cars  which  would  be  most  conductive 
to  the  best  interests  and  safety  of  the  public  having  occasion  to  use  the  street 
as  a  common  highway,  and  which  was  then  in  ordinary  use  in  this  state. 
Giving  the  charter  this  construction,  horse,  and  not  steam,  power  was  clearly 
intended. 

"  Bat  outside  of  this  consideration,  we  think  it  sufficiently  appears,  upon 
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the  face  of  the  act  itself,  that  horse,  and  not  steam,  power  was  intended  by  the 
legislature.  The  title  of  the  company's  charter  is  in  these  words:  '  An  act  to 
promote  the  constraction  of  horae  rcdiways  in  the  city  of  Chicago.'  The  con- 
stitution then  in  force  contained  this  provision  :  '  No  private  or  local  law 
which  may  be  passed  by  the  general  assembly  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title.'  In  conformity  with  this 
constitutional  provision,  the  company's  charter  contained  but  one  subject, 
namely,  '  hone  raUways^^  and  that  was  expressed  in  its  title.  Ko  allusion, 
either  in  the  title  or  body  of  the  act,  is  made  to  steam  railways,  and  to  hold 
the  legislature  intended  to  include  the  latter  as  well  as  the  former  kind  of  rail, 
ways,  would  be,  in  effect,  to  hold  that  that  body  intended  to  violate  the  con' 
stitutional  provision  just  cited,  and  this  we  are  not  at  liberty  to  do.  We 
think  it  clear  both  from  the  title  and  body  of  the  act,  that  its  provisions  relate 
only  to  horse  railways,  and  hence  the  use  of  steam  as  a  propelling  power 
could  not  have  been  intended  by  the  legislature."  North  Chicago  City  Ry.  Co. 
V.  Lake  View,  105  HI.  207,  218. 

In  Stanley  v.  City  of  Davenport,  64  Iowa,  468,  the  city  granted  the  right  to 
ose  a  steam-motor  on  a  certain  street  for  thirty  days  on  probation.  The  motor 
was  used  in  accordance  with  the  permit.  The  plaintifTs  horse  was  frightened 
by  the  ifxoXoT  and  she  was  thrown  out  and  injured.  In  a  suit  for  damages 
and  on  the  question  of  the  right  of  the  city  to  grant  such  permit  the  court  says: 

*'  The  remaining  question  is,  whether  the  city  had  the  authority,  in  the  ab- 
sence of  a  grant  from  the  general  assembly,  to  authorize  or  permit  the  use  of 
the  steam-motor  on  Brady  street  in  said  city.  If  such  power  did  not  exist, 
the  permission  given  could  well  be  styled  negligence,  for  which  the  city 
should  be  held  responsible.  Unless  the  city  can  shield  itself  by  reason  of  its 
authority  in  the  premises,  the  permission  to  use  the  motor  on  the  street  con- 
stituted negligence.  That  it  was  an  experiment  is  not  material.  If  the  power 
existed,  it  matters  not  whether  the  authorized  use  was  for  a  long  or  short 
period  of  time. 

*'  The  defendant  was  organized  under  a  special  charter,  and  it  is  stipulated 
by  counsel  that  neither  the  charter  nor  ordinances  of  the  city  expressly  pro- 
hibit the  street  railroad  company  '  from  using  other  than  animal  power  in 
operating  its  road,*  nor  does  the  charter  or  ordinances  contain  a  grant  to  that 
effect.  Therefore,  we  think  it  must  be  true  the  street  railway  company  had 
no  right  to  use  or  authorize  the  use  of  steam  on  its  track  ;  hence  the  applica- 
tion to  the  city  council,  and  the  necessity  that  it  should  grant  the  requisite 
permission. 

"  The  charter  empowers  the  defendant  to  '  open,  alter,  abolish,  widen,  ex- 
tend, establish,  grade,  pave  or  otherwise  improve  and  keep  in  repair,  streets, 
avenues  and  alleys.*  That  the  requisite  power  is  not  contained  in  the  charter 
we  regard  as  beyond  serious  controversy.  We  feel  the  more  certain  of  this 
because  the  learned  counsel  for  the  city  does  not  claim  such  authority  is  con- 
tained therein.  It  may  be  that  cities  organized  under  the  General  Incorpora- 
tion Law  have  such  authority;  if  so,  it  is  because  there  is  a  statute  to  that 
effect.  Code,  §  464.  Such  statute,  however,  is  not  applicable  to  this  de- 
fendant. 

"  The  fee  of  the  streets  is  in  the  city,  and  yet  it  is  held  in  trust  for  the  use 
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and  benefit  of  the  pablic  Tbe  city  does  not  have  the  anthorit/  to  sell  and 
convej  a  title  held  by  it  or  authorize  the  streets  to  be  used  for  private  pur- 
poses. Nor  can  it,  without  legislative  authority,  grant  the  use  of  a  street  for  a 
public  purpose,  which  renders  it  dangerous  for  the  public  to  travel  over  it  in 
any  other  manner.  The  power  partakes  of  that  of  eminent  domain,  which, 
under  our  government,  can  only  be  granted  by  the  law-making  power  of  the 
state. 

"Streets  and  highways  are  under  the  exclusive  coutrol  of  the  general 
assembly.  It  matters  not  if  the  fee  of  the  streets  be  in  the  city,  it  has  no 
authority  to  control  or  grant  rights  and  privileges  thereto  or  thereon,  unless 
it  has  been  so  authorized.  The  power  and  authority  of  the  city  is  contained 
in  its  charter  and  bounded  thereby.  It  has  no  other  or  different  control  of  the 
streets  than  is  prescribed  in  the  charter  or  the  general  statutes  of  the  state. 
A  distinction  has  been  drawn  between  a  railway  operated  by  horse  and  steam- 
power,  and  whether  the  defendant  may  authorize  the  former  and  not  the 
latter  is  not  in  this  case,  and  we  only  allude  thereto  lest  we  may  be  misunder 
stood. 

"The  strong  current  of  the  authorities,  as  we  understand,  is  in  accord  with 
the  views  herein  expressed.  2  Dill.  Mun.  Corp.,  667,  668;  Davis  v.  Mayor,  etc., 
14  N.  Y.  606;  Milshew  v.  Sharp,  27  N.  Y.  611;  Commonwealth  v.  W.  E.  B. 
Go.,  27  Penn.  St.  844;  Protyman  v.  I.  C.  R.  Co.,  9  Ind.  468;  SUte  v.  Inhabit- 
ants of  Trenton,  86  N.  J.  L.  88;  Memphis  City  R.  Co.  v.  Memphis,  4  Coldw. 
(Tenn.)406."p.  467. 

2.  A  harse  railway  is  not  an  additional  burden  on  the  fee  of  a  street.— 
This  is  the  universal  doctrine  with  the  exception  of  the  state  of  New  York. 
Garson  v.  Central  R.  Co.,  86  Cal.  826;  Market  Street  Ry.  Co.  v.  Central  R.  Co., 
51  Cal.  688;  Elliott  v.  Fair  Haven  &  Westvilie  R.  Co., 82  Conn.  679;  Savannah, 
etc.,  R.  Co.  V.  Savannah,  46  Ga.  602;  Eichels  v.  Evansville  Street  Ry.  Co.,  78 
Ind.  261;  Clinton  v.  Clinton  &  Lyons  Horse  Ry.  Co.,  87  Iowa,  61;  Stange  v. 
Hill  ft  West  Dubuque  Street  Ry.  Co.,  64  Iowa,  669;  Stanley  v.  Davenport,  64 
Iowa,  468;  Brown  v.  Duplessis,  14  La.  Ann.  842;  Briggs  v.  Lewiston,  etc.,  R.  Co., 
79  Me.  863;  Peddicord  v.  Baltimore,  etc.,  R.  Co.,  84  Md.  468;  Hiss  v.  Balti- 
more,  etc.,  Ry.  Co.,  62Md.  242;  Hodges  v.  Baltimore  Passenger  Ry.  Co.,  68  Md. 
603:  Attorney-General  v.  Metropolitan  R.  Co.,  126  Mass.  616;  Hinchman  v. 
Paterson  H.  R.  Co.,  17  N.  J.  Eq.  76;  Hogencamp  v.  Same,  17  N.  J.  Eq.  83; 
Jersey  City  &  Bergen  R.  Co.  v.  Jersey  City  &  Hoboken  H.  R.  Co.,  20  N.  J.  Eq. 
61;  Paterson  H.  R.  Co.  v.  Paterson,  24  N.  J.  Eq.  168;  West  Jersey  R.  Co.  v. 
Cape  May,  etc.,  R.  Co.,  84  N.  J.  Eq.  164;  Street  Ry.  Co.  v.  Cnmminsville,  14 
Ohio  St.  624;  Peterson  v.  Navy  Yard,  etc.,  R.  Co.,  6  Phila.  199;  Texas  &  Paci- 
fic R.  Co.  V.  Rosedale  Ry.  Co.,  64  Tex.  80;  Hobart  v.  Milwaukee  City  Ry.  Co., 
27  Wis.  194;  Van  Bokelen  v.  Brooklyn  City  Ry.  Co.,  6  Blatch.  879.  The  con- 
trary view  was  established  in  Craig  v.  Rochester  City,  etc.,  R.  Co.,  89  N.  Y. 
404;  S.  C,  89  Barb.  494  Other  New  York  cases  are  the  following:  Davis  v. 
New  York,  14  N.  Y.  606;  Milhau  v.  Sharp,  16  Barb.  193;  27  N.  Y.  611;  WeU 
more  v.  Story,  22  Barb.  414;  Mason  v.  Brooklyn  City,  etc.,  R.  Co.,  86  Barb.  878; 
People  V.  Law,  84  Barb.  494;  People  v.  Kerr,  37  Barb.  867;  27  N.  Y.  188; 
95  How.  Pr.  268;  Eellinger  v.  Forty^econd  Street  R.  Co.,  60  N.  Y.  206; 
JCahady  t.  Brunswick  R.  Co.,  91  N.  Y.  148. 
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The  views  of  the  writer  upon  this  sabject  are  expressed  in  his  work  on 
Eminent  Domain  as  follows: 

"  That  a  difference  exists  between  the  ordinary  horse  railway  and  the  ordi* 
nary  steam  railway  is  obvious;  but  is  the  difference  any  thing  more  than  one 
of  degree  ?  The  steam  road  with  its  engines  and  cars  of  usual  size  and  weight, 
might  be  successfully  operated  upon  strap  rails  so  laid  as  to  be  easily  crossed, 
and  as  conveniently  used  longitudinally  by  ordinary  vehicles  as  the  horse  rail- 
road track.  On  the  other  hand,  the  cars  of  the  ordianry  street  railway  may  be 
propelled,  not  only  by  animal  power,  but  also  by  steam  or  electricity,  either 
in  the  form  of  a  cable,  or  of  a  small  locomotive.  Craig  v.  Rochester  City 
etc.,  R.  Co.,  89  Barb.  494.  The  manner  of  laying  down  the  track,  the 
shape  and  size  of  the  rails,  the  size  and  weight  of  the  cars,  and  the  motive 
power,  are  all  accidental  circumstances,  all  subject  to  change  and  modification 
as  new  principles  are  discovered  or  improvements  made.  The  essential  char- 
acteristic of  both  kinds  of  road  is  that  there  is  granted  to  a  private  corporation 
or  individual  an  exclusive  franchise,  right  or  easement  in  the  soil  of  the  street. 
Chicago  &  Western  Ind.  R.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  15  111.  App.  587;  C. 
&  N.  W.  Ry.  Co.  V.  Jefferson,  14  111.  App.  615;  Railroad  Co.  v.  Railroad  Co., 
86  Ohio  St.  289;  Pennsylvania  R.  Co.'s  Appeal,  93  Penn.  St.  150.  To  the  ex- 
tent to  which  the  right  is  private  and  exclusive,  it  is  foreign  to,  and  subver- 
sive of,  the  character  of  the  street  as  a  public  highway.  To  hold  otherwise 
is,  it  seems  to  us,  to  establish  a  principle  which  may  lead  to  the  total  exclu- 
sion of  ordinary  travel  from  a  public  street.  If  the  principle  of  the  horse  rail- 
road cases  is  sound,  then  a  street  may  be  so  filled  with  tracks,  with  cars  run- 
ning so  frequently,  as  practically  to  exclude  all  other  travel  and  traffic  from  the 
street.  If  one  track  is  a  legitimate  use,  any  number  of  tracks  is  legitimate. 
It  rests  simply  with  the  proper  public  authorities  to  determine  how  many 
tracks  will  best  subserve  the  public  interests.  But  what  may  best  subserve 
the  public  interests  may  be  very  detrimental  to  particular  private  interests. 
A  street  filled  from  line  to  line  with  street  railway  tracks,  upon  each  of  which 
cars  are  run  at  short  intervals,  propelled  it  may  be  by  the  steam  cable,  or  by 
some  other  modern  contrivance  even  more  objectionable,  would  present  very 
few  characteristics  of  the  '  common  public  highway '  maintained  for  the  free 
and  common  use  of  all  the  'king's  subjects.'  The  fact  that  street  railways 
are  seldom  productive  of  any  detriment  to  adjoining  property  and  deviate  bat 
little  from  the  use  of  the  street  by  ordinary  vehicles,  should  not  be  made  the 
groundwork  of  legal  rules  that  prevent  compensation,  when  in  fact  serious 
inconvenience  and  damage  result."    Lewis  Em.  Dom.,  §  124. 

In  Newell  v.  Minneapolis,  etc.,  Ry.  Co.,  85  Minn.  113,  a  railroad  operated 
with  a  steam-motor  inclosed  in  a  cab,  upon  T  rails  and  with  cars  run  in  trains 
was  held  not  to  be  an  additional  burden  upon  the  street. 

A  contrary  view  is  generally  held  as  to  ordinary  steam  railroads.  McQuaid 
V.  Portland,  etc.,  Ry.  Co.  (Or.),  1  Am.  R.  R.  &  Corp.  Rep.  84,  and  note,  p.  47. 

3.  Whether  the  poles  and  wires  for  operating  street-oars  by  electxioity 
constitute  an  additional  burden  on  the  fee  of  the  street. —  In  referring  to  the 
principal  case  and  to  the  distinction  attempted  between  a  line  of  poles  and  wires 
for  a  telegraph  and  for  a  railway,  Judge  Dillon  says:  "The  distinction  last 
mentioned  is  so  fine  as  to  be  almost  impalpable,  and  it  suggests  serious  doubts 
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whether  both  condasions  are  so  and  and  reeoncilable.    The  general  eabject 
awaits  farther  development  and  settlement."    2  Dill.  Man.  Corp.,  p.  898. 

The  better  opinion,  and  the  one  generally  held,  is  that  a  telegraph  or  tele- 
phone line  is  an  additional  burden  upon  the  land  constituting  a  highway,  the 
fee  of  which  is  in  the  abutting  owner,  and  that  it  cannot  be  constructed  with- 
out compensation  to  sach  owner.  See  Am.  Telephone  &  Telegraph  Co.  v. 
Smith  (Md.),  1  Am.  B.  R.  &  Corp.  Rep.  78,  and  note,  p.  86,  and  Western  Union 
Tel.  Co.  V.  WUliams,  post.  If  this  position  is  sound,  there  would  appear  to 
be  no  good  reason  why  the  lines  of  poles  and  wires  for  operating  a  railroad 
should  not  be  regarded  also  as  an  additional  burden.  In  the  latter  case  as  at 
present  constmeted  there  are  two  lines  of  poles  instead  of  one,  they  are  placed 
much  closer  together  and  surmounted  by  larger  wires  and  cables  which  run 
both  transTersely  and  longitudinally. 
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(19  Atl.  R.  899;  82 Me.  878.) 

1.  MtnfTCiPAij  COBPORATiONS.  DEFECTIVE  HIGHWAYS.  Towns  are  not  re- 
quired to  render  the  road  passable  for  the  entire  width  of  the  whole  located 
limits,  or  to  provide  safe  and  convenient  access  to  them  from  the  premises  of 
adjoining  proprietors. 

2.  Who  is  a  Traveler  on  a  Highway.  Along  the  side  of  the  traveled 
part  of  a  highway,  and  within  the  limits  of  its  location,  was  an  open  ditch 
made  for  draining  off  the  road.  The  plaintiff,  in  passing  from  a  school-house 
to  the  road,  in  the  darkness,  fell  into  this  ditch,  and  was  injured.  Held,  that 
he  had  not  become  a  traveler  upon  the  road,  and  the  town  was  not  liable  for 
the  injury. 

Crosby  dk  Crosby  for  plaintifiE.  D.  D.  Stewart  for  defend- 
ants. 

£m£ry,  J.  The  plaintifiE  was  engaged  in  teaching  an  evening 
singing  school  in  a  district  schooi-honse  in  the  defendant  town. 
The  school-house  lot  adjoined  the  highway  for  some  six  rods.  The 
traveled  part  of  this  highway  past  the  school-house  was  some 
eighteen  feet  wide,  and  free  from  defects.  The  wrought  part 
between  the  ditches  was  twenty-seven  feet  wide,  and  the  evidence 
discloses  no  defect  in  all  that  width.  Within  the  limits  of  the 
located  highway,  along  that  side  of  the  wrought  part,  toward  the 
school-house,  was  a  ditch  about  eighteen  incites  deep,  and  extend- 
ing past  the  school-house  lot.  This  ditch  had  been  made  and  was 
kept  open  for  the  drainage  of  the  wrought  part  of  the  road. 
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Near  one  end  of  the  school-house  lot  large  rocks  were  in  the  ditch, 
forming  a  crossing  which  the  scholars  used,  but  the  rest  of  the 
ditch  was  open  and  exposed. 

One  night  the  plaintifiE,  returning  from  his  work,  in  passing  in 
the  darkness  from  the  school-house  to  the  street  fell  into  this 
ditch,  and  was  injured.  He  claims  that  the  street  was  defective 
by  reason  of  this  open  ditch,  and  that  he  is  entitled  to  recover  of 
the  town  under  the  statute.  He  contends  that,  whatever  may  be 
the  rule  as  to  ditches  passing  private  buildings,  all  ditches  passing 
public  buildings  should  be  covered,  or  so  guarded  that  the  public, 
passing  from  such  buildings  to  the  traveled  part  of  the  road,  ueed 
not  fall  into  them. 

We  do  not  find  any  such  duty  imposed  upon  towns  by  the  statute, 
and  if  not  imposed  by  statute  it  is  not  imposed  at  all.  By  the 
statute  (R.  S.,  chap.  18,  §  52),  "highways  *  *  *  shall  be 
opened  and  kept  in  repair  so  as  to  be  safe  and  convenient  for 
travelers.  *  *  *  "  The  statute,  being  somewhat  of  a  penal 
nature,  is  not  to  be  extended  by  construction.  It  has  always  been 
construed  strictly.  The  court  assumes  that  the  legislature  has  ex- 
pressed in  terms  all  the  duties  it  meant  to  impose.  It  has  been 
held  that  the  town  need  not  open  and  keep  in  repair  the  entire 
width  of  the  way ;  that  it  sufficiently  complies  with  the  statute, 
if  it  constructs  and  keeps  in  repair  a  smooth,  free  roadway  of  suffi- 
cient width  for  teams  to  pass  along,  and  by  one  another,  without 
obstruction ;  and  that  it  is  not  liable  to  a  traveler  injured  by  his 
wagon  striking  a  rock  within  the  limits  of  the  highway,  but  out- 
side of  the  part  purposely  fitted  for  travel.  Perkins  v.  Fayette, 
68  Me.  162. 

We  think  it  would  be  an  unwarrantable  extension  of  the  stat- 
ute to  hold  that  towns  must  provide  safe  ingress  and  egress  to  and 
from  the  roads  they  make.  The  statute  does  not  say  they  mnst^ 
and  we  see  no  reason  why  they  should.  Owners  or  occupants  of 
buildings  and  lots  cannot  well  keep  the  public  streets  in  repair, 
but  each  abutter  can  take  care  of  his  own  approaches,  and  it  is 
reasonable  that  he  alone  should  be  responsible  for  them.  His 
right  to  connect  his  premises  with  the  traveled  part  of  the  public 
road,  by  means  of  suitable  roads  and  crossings,  will  not  be  ques- 
tioned ;  and  it  may  reasonably  be  left  to  him  to  determine  the 
location  and  character  of  such  approaches,  if  any.     It  was  held 
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in  Philbrick  v.  Pittston,  68  Me.  477,  in  a  well-considered  opinion, 
that  a  person  injured  by  a  hole  in  a  plank,  crossing  over  a  gutter 
within  the  limits  of  the  highway,  while  passing  from  a  private 
way  into  the  public  way,  could  not  recover  of  the  town  for  in- 
juries thus  received.  The  plaintiff  in  that  case  was  within  the 
limits  of  the  street,  and  was  crossing  the  ditch  on  his  way  to  the 
part  prepared  for  travelers,  but  had  not  reached  it.  It  was  de- 
clared in  the  opinion  that  it  is  no  part  of  duty  of  towns  to  pro- 
vide safe  and  convenient  access  to  their  streets  from  any  man's 
house,  lot  or  garden.     See^  also,  Leslie  v.  Lewiston,  62  Me.  468. 

We  think  the  principle  thus  declared  applies  as  well  to  school- 
houses  and  lots.  The  fact  that  these  are  in  the  nature  of  public 
buildings  and  places  cannot  change  the  principle.  Those  charged 
with  the  care  of  such  buildings  and  places  must  care  for  the  ap- 
proaches. The  fact  that  part  of  such  approaches  are  within  the 
limits  of  the  location  of  the  highway  does  not  put  their  care  upon 
the  town.  Those  frequenting  such  places  must  use  the  approaches 
thus  provided,  or  make  their  own  way.  They  are  not  upon  the 
risk  of  the  town  until  they  have  reached  that  part  of  the  road 
prepared  for  travelers,  and  thus  become  travelers.  The  duty  of 
the  town  is  only  to  travelers  upon  its  roads,  not  to  those  approach- 
ing or  leaving  its  roads.  The  plaintiff  must  prove,  as  indeed  he 
has  alleged,  that  he  was  traveling  upon  the  road.  Stinson  v.  Gardi- 
ner, 42  Me.  248 ;  McCarthy  v.  Portland,  67  Me.  167.  As  was 
said  in  Philbrick  v.  Pittston,  supra :  "  He  [at  the  time  of  the 
accident]  had  not  reached  that  part  of  the  street  which  was  ap- 
propriated to  public  travel,  or  prepared  by  the  town  for  that  pur- 
pose." Hence  he  was  not,  when  hurt,  a  traveler,  and  so  cannot 
recover. 

Exceptions  overruled .     Nonsuit  confirmed. 

Peters,  C.  J.,  and  Walton,  Virgin,  Foster  and  Haskell,  JJ., 
concurred. 

Width  of  highwiy  to  he  kept  in  repair. —  Towns  and  cities  are  not  neces- 
■arily  required  to  keep  the  entire  widtli  of  a  highway  in  repair  and  fit  for 
tniTel.  Ab  to  what  is  a  safllcient  and  proper  width  to  be  kept  in  a  safe  condi- 
tion for  travel  is  a  question  of  fact.  Goeltx  v.  Ashland,  1  Am.  R.  R.  &  Corp. 
Sep.  443,  and  note. 


60     State,  bx  bel.  Hamilton  G  &  0.  Co.,  y.  City  HAHiLTOiir. 

State,  ex  bel.  Hamilton  Gas  &  Coke  Co.,  v.  Onr  op  Ham- 
ilton. 

(28  N.E.  B.  986; —  Ohio  St.  — .) 

1.  Gab  Ck)HPANiBS.  .  Rights  of,  not  Infringed  bt  the  Erection  of  Pttr 
Lie  Gas-Workb.  a  gas  company  incorporated  under  the  act  of  May  1,  1853 
(1  Swan  &  C.  St.  271),  for  the  purpose  of  supplying  gas  for  lighting  the  streets 
and  public  and  private  buildings  of  a  city,  under  authority  from  the  city  coun- 
cil erected  gas-works,  and  laid  pipes  for  long  distances,  for  conducting  gas 
through  the  streets  for  public  and  private  consumption.  The  council  regu- 
lated, from  time  to  time,  the  price  which  such  company  might  charge  for  gas, 
and  from  time  to  time  made  contracts  with  the  company  for  lighting  the 
streets.  At  the  expiration  of  the  last  contract  no  new  agreement  was  entered 
into,  and  the  city  declined  to  take  gas  any  longer  from  the  company.  The 
company  complied  with  all  the  provisions  of  the  law  of  the  state  relating  to- 
gas companies,  and  with  all  the  requirements  of  the  city  council  in  that  be- 
half. Held,  (1)  That,  although  there  was  no  refusal  or  neglect  by  the  com- 
pany to  comply  with  the  requirement  of  section  2480  of  the  Revised  Statutes, 
as  to  laying  pipes  and  lighting  streets,  and  no  neglect  by  the  company  to  fur- 
nish gas  to  citizens  and  other  consumers,  in  accordance  with  the  prices  fixed 
by  the  council,  as  provided  in  section  2482  of  the  Revised  Statutes,  the  city 
council,  under  section  2486  of  the  Revised  Statutes,  was  empowered  to  erect 
its  own  gas-works  at  the  expense  of  the  corporation,  or  to  purchase  gas-works 
already  erected  therein,  whenever  it  might  be  deemed  expedient  and  for  the 
public  good.  (2)  That  the  company  acquired  no  vested  rights  of  which  it  would 
be  deprived,  without  due  process  of  law,  by  the  city^s  erecting  its  own  gaa^ 
works.     Spear  J.,  dissenting. 


Q 


UO  WARRANTO. 


David  K.  Wataouj  Attorney-General,  FoUett  iSs  KeUey^  Ram- 
seyj  MaxweU  <&  Ramsey^  Thomas  MUlikin^  A.  F.  Hume  and 
John  F.  NeUan  ior  relator.  E,  E,  HuU^  City  Solicitor,  Jamea^ 
jK  Neal  and  l87*aet  WiUiams  for  defendant. 

DiOEMAN,  J.  The  facts  necessary  and  sufficient  for  the  deter- 
mination of  the  material  issue  in  this  action  are  disclosed  by  the 
petition,  answer  and  demurrer  to  the  answer,  and  are  as  follows : 
The  Hamilton  Gas-light  and  Coke  Company  was  organized  and 
duly  incorporated  in  the  year  1855,  under  the  General  Incorpora- 
tion Act  of  May  1, 1852,  for  the  purpose  of  supplying  gas  for  the 
lighting  of  the  streets  and  public  and  private  buildings  in  the  city 
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of  Hamilton,  Ohio.  At  the  time  of  its  organization,  by  virtue  of 
the  provisions  of  an  ordinance  of  the  city  of  Hamilton  passed  in 
the  year  1855,  there  was  granted  to  the  company,  and  it  thereaf- 
ter had,  the  use  of  the  streets  of  the  city,  for  the  purpose  of  lay- 
ing gas-pipes  and  mains,  and  supplying  gas  to  the  city  and  its 
inhabitants,  for  the  period  of  twenty  years,  to-wit,  until  the  year 
1875.  Since  the  year  1875  the  city  has  used  the  gas  of  the  com- 
pany only  in  accordance  with  the  terms  of  various  contracts  en- 
tered into  between  the  city  and  the  company,  from  time  to  time, 
the  last  of  which  contracts  expired  January  1,  1889  ;  and  since 
the  last-named  date  there  has  been  no  contract  existing  between 
the  parties,  the  city  has  declined  to  use  the  company's  gas,  and 
has  provided  other  means  for  lighting  its  streets.  For  the  pur- 
pose of  manufacturing  gas,  the  company  erected  gas-works,  and 
laid  gas-pipes  and  mains,  to  the  probable  extent  of  thirty  miles, 
throughout  the  city  for  the  furnishing  of  gas  for  public  and  private 
consumption.  It  is  conceded  by  the  defendant  that  the  company 
has  complied  with  all  the  provisions  of  the  law  of  Ohio  relating  to 
gas  companies,  and  with  all  the  ordinances  in  that  behalf  of  the  city 
of  Hamilton,  and  is  entitled  to  all  the  rights,  privileges  and  immu- 
nities secured  to  such  companies  by  the  laws  of  the  state.  The  city 
of  Hamilton  is  a  municipal  corporation  organized  under  the  laws  of 
the  state  of  Ohio,  and  had,  at  the  last  federal  census,  a  population  of 
twelve  thousand  one  hundred  and  twenty -two,  and  a  corporate  area 
of  about  three  square  miles.  On  the  4th  day  of  September,  1888, 
the  city,  by  its  council,  on  the  petition  of  a  large  number  of  its 
inhabitants,  duly  passed  an  ordinance  providing  for  the  submis- 
sion to  the  qualified  voters  of  the  question  of  issuing  the  city's 
bonds  to  the  amount  of  $160,000,  for  the  purpose  of  gas-works 
to  be  erected  by  the  city.  Legal  notice  having  been  given,  the 
question  was  voted  upon  by  the  electors  at  the  general  election  held 
on  the  6th  day  of  November,  1888,  and  resulted  in  two  thousand 
four  hundred  and  twelve  votes  being  cast  for  the  issue  of  bonds,  and 
fifty-nine  votes  against  such  issue.  Upon  that  decision  of  the  elect 
ors  the  city  council,  on  the  20th  day  of  November,  1888,  adopted 
a  resolution  that  it  was  deemed  expedient,  and  for  the  public  good, 
to  erect  gas-works  at  the  expense  of  the  corporation.  On  the  18th 
day  of  December,  1888,  an  ordinance  was  passed  by  the  council, 
providing  for  the  issue  of  bonds,  for  the  purpose  of  erecting  such 
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works  by  the  city,  to  the  extent  of  $150,000.  The  entire  issue 
was  sold  for  more  than  the  par  value  thereof,  and  the  proceeds  of 
the  sale  were  turned  over  to  the  city  treasurer  for  the  erection  and 
completion  of  the  proposed  works.  On  the  7th  day  of  May,  1889, 
trustees  of  the  gas-works  were  appointed  by  the  city  council,  who 
duly  qualified,  organized  their  board  and  proceeded  to  the  erect- 
ing of  the-  works,  in  accordance  with  the  decision  of  the  citizens 
and  tax  payers  of  the  city  of  Hamilton.  The  board  of  trustees 
so  appointed  purchased  land  for  the  erection  thereon  of  the  pro- 
posed gas-works,  agreed  upon  plans  and  details  for  the  construc- 
tion of  such  works,  entered  into  contracts  for  the  furnishing  of 
material  and  the  perfonnance  of  labor,  paid  large  sums  of  money 
upon  contracts  for  material  furnished  and  labor  performed,  and, 
in  the  execution  of  contracts,  gas-pipes  were  extensively  laid  in 
the  streets  oi  the  city.  The  defendant  alleges  that  the  gas-works 
are  being  built  by  the  city  for  the  purpose  of  furnishing  the  pub- 
lic lighting  to  the  city,  and  that  no  action  has  been  taken  towards 
furnishing  gas  for  private  consumption  ;  but  the  defendant  can- 
not say  what  action,  if  any,  the  city  will  in  the  future  take  tow- 
ards furnishing  gas  for  private  consumption. 

1.  The  only  material  question  in  this  case  is  whether,  upon  the 
facts  as  above  stated,  the  city  of  Hamilton  has  corporate  power 
to  erect  its  own  gas-works  for  the  purpose  of  furnishing  the  pub- 
lic lighting  to  the  city.  The  laws  relating  to  gas  companies  when 
organized,  and  in  force  at  the  time  the  Hamilton  Gas-light  Com- 
pany was  incorporated,  are  substantially  embraced  in  the  Bevised 
Statutes,  between  sections  2478  and  2491,  inclusive.  The  ma- 
terial questions  to  be  determined  in  this  case  arise  under  sections 
2480,  2482,  2485  and  2486,  the  last  two  sections  having  been 
passed  since  the  incorporation  of  the  company.  Section  2480 
provides  that  if  gas  companies,  when  required  by  the  council  to 
lay  pipes  and  light  streets,  alleys,  public  grounds  or  buildings, 
refuse  or  neglect,  for  six  months  after  being  notified  by  the  au- 
thority of  the  council,  to  comply  with  such  requirement,  the 
council  may  lay  pipes  and  erect  gas-works  for  lighting  such  streets, 
alleys  or  public  grounds,  and  all  other  streets,  alleys  and  public 
grounds  not  already  lighted ;  and  such  companies  shall  thereafter 
be  precluded  from  using  or  occupying  any  of  the  streets,  alleys, 
public  grounds  or  buildings  not  already  furnished  with  gas-pipes 
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of  sach  companieB.  Section  2482  provides  that  a  neglect  to  fur- 
nish gas  to  the  citizens  and  other  consumers  of  gas,  or  to  the 
corporation,  by  any  company,  in  accordance  with  the  prices  fixed 
and  established  by  the  council  from  time  to  time,  shall  forfeit  all 
rights  of  such  company  under  the  charter  by  which  it  was  estab- 
lished ;  and  the  council  may  proceed  to  erect  or  by  ordinance  em- 
power any  person  to  erect,  gas-works  for  the  supply  of  gas  to 
such  corporation  and  its  citizens.  Section  2485  makes  it  unlaw- 
ful for  any  council  to  agree  by  ordinance,  contract  or  otherwise 
with  any  person  or  persons,  for  the  construction  or  extension  of 
gas-works  for  manufacturing  or  supplying  the  corporation  or  its 
inhabitants  with  gas,  which  shall  give  or  continue  to  any  person 
or  persons  making  such  agreements  with  the  council  the  exclusive 
privilege  of  using  the  streets,  lanes,  commons  or  alleys,  for  the 
purpose  of  conveying  gas  to  the  corporation,  or  the  citizens  thereof; 
nor  is  the  council  permitted  to  make  any  such  agreement  which 
shall  not  secure  to  the  council  the  right  to  purchase  such  works, 
and  all  the  appurtenances  belonging  thereto,  at  any  time  within 
the  existence  of  such  contract  or  agreement.  Section  2486  enacts 
that  "the  council  of  any  city  or  village  shall  have  power,  when- 
ever it  may  be  deemed  expedient  and  for  the  public  good,  to 
erect  gas-works  at  the  expense  of  the  corporation,  or  to  purchase 
any  gas-works  already  erected  therein."  This  provision  for  the 
erection  of  gas-works  by  the  /city  was  first  embodied  in  section 
423  of  the  Municipal  Code,  passed  May  6,  1869,  which,  while  a 
codification,  enlarged  the  powers  of  municipalities  as  to  gas-works 
and  lighting  corporations,  and  the  same  enlarged  powers  are  con- 
tinued under  the  Bevised  Statutes  without  material  change. 
Among  the  general  powers  granted  to  cities,  they  may  light 
streets,  alleys,  public  grounds  and  buildings  within  the  corpora- 
tion, and  provide  for  laying  down  gas-pipes ;  they  may  appro- 
priate, enter  upon  and  hold  real  estate  within  the  corporate 
limits,  for  gas-works,  and  lighting  and  any  public  use ;  and  may 
levy  taxes  for  the  special  purpose  of  erecting,  enlarging  and  im- 
proving gas-works,  and  for  lighting  the  corporation. 

It  is  urged  in  behalf  of  tlie  Hamilton  Gas-light  Company  that 
the  legislature  has  declared,  in  sections  2480  and  2482,  certain 
conditions  under  which  the  council  may  build  gas-works,  and  that, 
in  the  absence  of  those  conditions,  the  city  has  not  such  power 
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while  there  are  gas-works  in  the  municipality  that  have  complied 
with  all  the  provisions  of  the  law,  and  met  all  the  demands  made 
upon  them.  Snch  an  expression  of  the  legislature  will,  it  is  said, 
exclude  the  right  of  a  city  to  erect  gas-works  under  any  other  cir- 
cumstances. Those  two  sections  designate  what  refusal  or  n^- 
lect  on  the  part  of  gas  companies  to  meet  the  requirements  of  the 
law  would  work  a  forfeiture  of  their  rights  under  their  charter, 
and  authorize  the  council  to  lay  pipes,  and  erect  gas-works,  and 
exclude  a  gas  company  already  in  operation  from  occupying  any 
streets  not  already  furnished  with  gas-pipes  of  such  companies ; 
but  such  authority  is  very  different  from  the  general  power  con- 
ferred upon  the  council  by  section  2486  to  construct  gas-works, 
without  reference  to  the  manner  in  which  an  existing  company 
may  use  its  franchise.  Section  2486,  in  plain  language,  gives  the 
power  to  the  council  either  to  erect  gas-works,  or  to  purchase  such 
works  already  erected.  The  authority  granted  is  not  coupled 
with  any  condition  or  contingency,  but  is  to  be  exercised  when 
the  council  may  deem  it  expedient  and  for  the  public  good.  The 
language  is  free  from  ambiguity.  The  discretionary  power  would 
hardly  seem  consistent  with  the  limitation  sought  to  be  imposed, 
that  the  council  can  build  gas-works  only  where  there  are  no  gas* 
works  in  the  municipality,  or  where  gas  companies  already  organ- 
ized refuse  or  neglect  to  comply  with  the  requirements  of  the  law 
as  to  lighting  or  laying  pipes,  or  neglect  to  furnish  gas  to  citizens. 
The  interest  of  the  city  may  demand  that  a  gas  company  estab- 
lished and  doing  business,  although  complying  with  all  statutes 
and  ordinances,  should  not  continue  to  enjoy  exclusive  possession 
of  the  field  of  operation;  and  it  may  be  deemed  expedient,  and 
for  the  public  good,  to  discourage  the  growth  of  a  monopoly,  by 
the  city's  erecting  its  own  gas-works,  or  encouraging  the  incor- 
poration of  a  competing  company.  Certainly  it  would  not  be  a 
doubtful  public  poUcy  to  place  the  city  on  an  independent  basis, 
by  clothing  it  with  the  power  of  building  its  own  gas-works  if  an 
emergency  should  arise,  although  there  might  be  a  company 
within  the  municipality  which  fully  discharged  all  its  corporate 
duties.  Indeed,  the  provision  in  section  2485,  rendering  it  un- 
lawful to  give  or  continue  to  any  gas  company  the  exclusive 
privilege  of  using  the  streets,  would  seem  designed  not  merely  to 
prevent  the  sole  occupation  of  the  streets  by  one  company  as 
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against  another,  bat  also  to  secure  to  the  manicipality  the  use  of 
the  streets,  should  it  conclude  to  avail  itself  of  the  right,  granted 
by  the  following  section,  of  erecting  gas-works. 

It  is  conceded  that  a  municipality  within  which  a  gas  company 
]ias  been  already  formed  may,  by  a  vote  of  its  citizens  and  by 
ordinance,  ^ftuthonze  the  operation  of  another  gas  company  within 
its  borders.  B.  S.,  §  3551.  The  municipality  may  also  purchase 
the  gas-works  of  the  newly-organized  company.  But  it  is  con- 
tended that  if  two  such  companies  exist  at  the  same  time,  in  the 
same  municipality,  and  occupying  the  same  territory,  the  munic- 
ipal authorities,  though  purchasing,  could  not  operate  the  works 
of  one  in  opposition  to  the  other;  that  after  such  purchase  the 
law  will  not  permit  the  city  to  use  its  own  property  for  the  pur- 
pose  of  lighting  its  streets  for  the  public  safety  and  convenience, 
unless  it  either  buys  out  the  other  company,  or  the  other  com- 
pany goes  ont  of  existence,  or  fails  to  discharge  its  statutory  duty. 
The  statute,  it  is  evident,  is  not  susceptible  of  such  an  interpre- 
tation ;  nor  has  the  legislature,  in  our  judgment,  hampered  by 
such  limitations  and  conditions  the  right  of  a  city  to  purchase  and 
operate  the  works  of  one  of  two  competing  gas  companies  within 
its  borders.  And,  if  it  may  own  and  use  without  restriction  the 
plant  of  one  such  compauy,  it  may  well  be  inquired,  why  may  not 
the  city,  so  far  as  the  other  company  is  concerned,  be  authorized 
to  erect  its  own  gas-works  whenever  it  may  be  deemed  expedient 
and  for  the  public  good  ?  In  its  present  form,  section  2486  was 
passed  many  years  after  the  two  sections  which  are  reproduced 
in  section  2480  and  section  2482.  Between  the  earlier  and  later 
statutory  provisions  we  discover  no  repugnancy,  and  the  canons 
of  statutory  construction  do  not  require  that  either  should  prevail 
over  the  other.  The  authority  given  to  municipalities  by  the 
later  section  is  distinct  from  and  iudependent  of  the  power  granted 
by  the  two  antecedent  sections.  But,  if  such  repugnancy  did 
exist  in  the  present  case,  it  is  one  of  the  settled  rules  of  construc- 
tion thnt  wlien,  in  a  statute,  there  are  several  clauses  which  pre- 
sent, as  compared  with  each  other,  an  irreconcilable  conflict,  the 
one  last  in  order  of  date  or  local  position  mnst  prevail,  whether 
the  conflicting  clauses  be  sections  of  the  same  act,  or  merely  por- 
tions of  the  same  section.  This  rule,  it  has  been  said,  is  subject 
to  the  modification  that  a  later  clause,  which  is  obscure  and  inco- 
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herent,  will  not  prevail  over  an  earlier  one,  which  is  clear  and 
explicit.  £nd.  Interp.  St.,  §  183.  But  the  provisions  of  section 
2486  are  plain  and  unequivocal,  and  of  definite  import.  Where 
the  legislature  has  used  words  of  a  plain  and  definite  import,  it 
would  be  very  dangerous  to  put  upon  them  a  construction  which 
would  amount  to  holding  that  a  legislature  did  not  mean  what  it 
has  expressed.  The  fittest  course,  in  all  cases  where  the  intention 
of  the  legislature  is  brought  into  question,  is  to  adhere  to  the  words 
of  the  statute,  construing  them  according  to  their  natural  import, 
in  the  order  in  which  they  stand  in  the  act.  Dwar.  St.  583 ; 
Rex  V.  Kamsgate,  6  Bam.  &  C.  712. 

2.  It  is  urged  in  behalf  of  the  plaintiff  that  the  Hamilton  Gas- 
light Company  acquired,  by  its  charter,  a  vested  right  to  supply 
the  public,  as  well  as  private  consumers,  with  gas  at  such  reason- 
able prices  as  the  council  shoald  fix,  and  that  to  authorize  the 
dty  to  construct  and  operate  its  own  gas-works  would  be  to  de- 
stroy that  vested  right  without  due  process  of  law.  It  may  be 
conceded  that  the  company  acquired  the  right  of  layiag  its  pipes 
and  conveying  gas  to  the  city  and  its  citizens ;  but  it  never  ac- 
quired the  exclusive  franchise  of  opening  and  using  the  streets  of 
the  city  for  the  introduction  of  pipes  and  other  apparatus  for  the 
purpose  of  thus  conveying  gas.  By  section  53  of  the  act 
of  May  1,  1852,  nnder  which  the  company  was  organized,  it  was 
provided  as  follows :  "  Any  corporations  formed  under  this  act 
shall  have  full  power,  if  a  gas  company,  to  manufacture  and  sell 
and  to  furnish  such  quantities  of  gas  *  *  *  as  may  be  re- 
quired in  the  city,  town  or  village  where  located,  for  public  and 
private  buildings,  or  for  other  purposes ;  and  such  corporation 
shall  have  power  to  lay  conductors,  for  conducting  *  *  * 
gas  through  the  streets,  lands,  alleys  and  squares  in  such  city, 
town  or  village,  with  the  consent  of  the  municipal  authorities  of 
said  city,  town  or  village,  and  under  such  reasonable  regulations 
as  they  may  prescribe."  But  this  section  does  not  purport  to  grant, 
either  directly  or  by  the  permission  of  the  municipal  authorities, 
an  exclusive  right  to  any  one  company  to  lay  its  conductors  for 
conducting  gas  through  the  streets  of  a  city,  town  or  village.  A 
gas  company  may  open  the  streets  and  lay  down  its  pipes  with 
the  consent  of  the  city,  under  such  reasonable  regulations  as  the 
city  may  make ;  but  the  right  to  give  such  consent  and  prescribe 
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finch  regolatioDS  does  not  carry  with  it  a  power  to  exclude  every 
other  gas  company,  or  to  bar  the  municipality  from  ever  using 
unoccupied  portions  of  the  streets  for  the  same  purposes.  In 
State  V.  Gas-light  Co.,  18  Ohio  St.  262,  289,  the  principle  is 
stated  that  to  enable  the  city  council  to'  grant,  by  ordinance  in  the 
nature  of  a  contract,  an  exclusive  right  to  use  the  streets  aud 
alleys  of  the  city  for  the  purpose  of  laying  down  pipes  for  carrying 
gas  to  be  used  in  lighting  the  city  for  a  term  of  twenty-five  years, 
the  power  must  be  shown  to  have  been  expressly  granted,  or  to 
be  so  far  necessary  to  the  proper  execution  of  the  powers  which 
are  expressly  granted  as  to  make  its  existence  free  from  doubt. 
Grants  by  the  public  are  to  be  strictly  construed,  and  an  intention 
to  grant  an  exclusive  privilege  or  monopoly  is  not  to  be  implied. 
Where  exclusive  privileges  are  not  expressly  given  by  the  char- 
ter, they  should  not  be  held  to  be  conferred.  2  Mor.  Priv.  Corp., 
§  1057 ;  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  586, 
549 ;  Tuckahoe  Canal  Co.  v.  Tuckahoe  &  J.  K  Co.,  11  Leigh, 
42;  Shorter  v.  Smith,  9  Ga.  617;  Gas  Co.  v.  Parkersburg,  30 
W.  Va.  435  J  4  S.  E.  Rep'r,  650. 

.  Again,  by  section  54  of  the  act  of  1852,  it  is  enacted :  ^^  The 
municipal  authorities  of  any  city,  town  or  village,  in  which  any 
gas-light  *  *  *  company  shall  be  organized  under  this  act, 
are  hereby  authorized  to  contract  with  any  such  corporation  for 
the  lighting  ^  ^  1^  of  the  streets,  lands,  lanes,  squares  and 
public  places  in  any  such  city,  town  or  village."  While  the  lan- 
guage of  this  section,  properly  construed,  authorized  the  municipal 
authorities  to  contract  with  a  gas  company  for  lighting  the  streets 
and  other  public  places,  it  is  not,  in  the  absence  of  express  author- 
ity, to  be  construed  as  investing  them,  by  implication,  with  power 
to  graut  by  contract,  to  such  company,  the  exclusive  privilege  in 
perpetuity  of  supplying  gas  for  the  public  lighting.  The  city  of 
Hamilton  was  not,  either  under  the  act  of  1852,  or  under  any  law 
subsequently  passed,  bound  to  enter  into  an  agreement  with  the 
gas  company  for  supplying  with  gas  the  streets  and  other  public 
places  in  the  corporate  limits.  It  did,  however,  make  contracts 
with  the  company,  from  time  to  time,  for  that  purpose  —  the  last 
of  which  expired  by  its  own  limitation,  on  the  1st  day  of  Janu- 
ary, 1889.  That  the  city  performed  all  its  contract  obligations  is 
not  denied ;  and,  if  the  city  did  not  see  fit  to  further  contract,  it 
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was  beyond  the  power  of  the  company  to  compel  it  to  do  so. 
Pursuant  to  its  agreement,  the  city  purchased  gas  from  the  com- 
pany for  over  thirty  years,  and  then  determined  to  erect  its  own  gas- 
works under  the  authority  which  had  then  been  given  by  the  stat- 
ute. In  this  there  was  no  destruction  of  a  corporate  franchise  or 
vested  right  of  the  company.  The  company  still  retains  the  right 
to  contract  with  the  city  for  the  public  lighting,  and  to  furnish 
gas  for  private  consumption.  Its  pipes  and  mains  remain  undis- 
turbed in  the  streets,  and  through  them  gas  may  be  conducted,  as 
long  as  the  company  will  manufacture  it.  Indeed,  there  has  been 
no  interference  by  the  city  with  any  of  the  real  or  personal  prop- 
erty of  the  company.  It  is  conceded  in  argument  by  the  gas 
company  that  if  the  city  were  to  supply,  for  the  public  lighting, 
some  newly-discovered  or  different  agency  than  gas,  such,  for  in- 
stance, as  electricity,  the  company  would  have  no  reason  to  com- 
plain ;  and  yet  the  investment  of  the  company  would  be  subject 
to  no  greater  detriment  or  loss,  if  any,  by  the  city's  manufactur- 
ing its  own  gas,  than  by  adopting  electricity  as  a  mode  of  public 
.  lighting. 

There  having  been  no  exclusive  franchise  granted  to  the  Ham- 
ilton Gas-light  Company,  either  to  open  and  use  the  streets  for 
the  introduction  of  gas-pipes  and  other  apparatus,  or  to  supply 
gas  in  perpetuumy  under  contract  to  the  city  of  Hamilton  for 
public  consumption,  and  the  city  having  complied  with  the  terms 
of  all  written  conti^acts  entered  into  with  the  company  from  time 
to  time,  there  was  no  interference  with  vested  rights ;  nor  does 
section  2486,  when  construed  as  authorizing  the  city  to  erect  its 
own  gas-works,  become,  as  to  the  company,  a  law  impairing  the 
obligation  of  a  contract.  In  Turnpike  Co.  v.  State,  3  Wall.  210, 
the  state  of  Maryland,  in  1812,  incorporated  a  company  to  build  a 
turnpike  road  between  Baltimore  and  Washington.  Bj  its  char- 
ter, the  company  had  power  to  take  tolls,  but,  in  regard  to  its 
privileges  generally,  there  was  nothing  special  about  it.  In  1831 
the  same  state  granted  a  charter  to  a  railroad  company  to  make  a 
railroad  between  the  same  cities,  the  line  of  which  ran  near  to 
and  parallel  with  the  track  of  the  turnpike.  The  turnpike  company 
set  up  in  defense  that  the  railroad  liad  been  made  npt  only  under 
the  authority  of  the  state,  but  to  a  considerable  extent  with  the 
state's  money ;  the  state,  in  addition,  managing  it  largely,  and 
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getting  from  it  one-fifth  of  the  whole  amount  received  for  the 
transportation  of  passengers ;  that  by  incorporating  a  company  to 
make  a  raiht>ad,  with  the  grant  of  a  charter  to  the  turnpike  com- 
pany in  force,  the  state  had  impaired  the  obligation  of  a  contract. 
But  it  was  said  by  Justice  ^Nelson,  in  delivering  the  opinion  of 
the  court:  "The  difficulty  of  the  argument  in  behalf  of  the 
turnpike  company,  and  which  lies  at  the  foundation  of  the  de- 
fense, is  that  there  is  no  contract  in  the  charter  of  the  turnpike 
company  that  prohibited  the  legislature  from  authorizing  the  con- 
struction of  the  rival  railroad.  No  exclusive  privileges  had  been 
conferred  upon  it,  either  in  express  terms  or  by  necessary  impli- 
cation, and  hence  whatever  may  have  been  the  general  injurious 
effects  and  conse<|nences  to  the  company,  from  the  construction 
and  operation  of  the  rival  road,  they  are  not  the  subject  of  legal 
redress." 

It  is  argued  and  claimed,  in  substance,  that,  as  long  as  the  city 
of  Hamilton  continues  to  light  its  streets,  public  grounds  and' 
buildings  with  gas,  the  Hamilton  Gas-light  Company,  a  corpora- 
tion organized  under  a  general  law  passed  since  the  adoption  of 
the  present  state  constitution,  will  have,  while  it  exists  and  com- 
plies with  all  statutes  of  Ohio  and  ordinances  of  the  city  relating 
to  gas  companies,  the  exclusive  franchise  or  privilege,  as  against 
the  city,  of  manufacturing  and  furnishing  the  gas  required  by 
the  city  for  such  public  lighting ;  and  that  if  the  city  is  allowed, 
by  virtue  of  the  provisions  of  section  24:86,  to  erect  its  own  gas-' 
works,  such  privilege  will  be  destroyed.  The  privilege  claimed 
involves  the  imposition  of  a  burden  upon  all  tax  paying  citizens 
in  the  municipality,  for  the  purpose  of  giving  a  monopoly  to  a< 
private  corporation  for  an  indefinite  period.  If,  for  the  sake  of 
the  argument,  the  company  ever  acquired  such  a  special  privilege, 
it  is  evident  that  the  statute  empowering  any  city  to  erect  its  own 
gas-works  as  effectually  revoked  and  repealed  the  privilege  as  if 
that  had  been  the  declared  intent  of  the  statute.  By  section  2, 
article  1,  of  the  constitution  of  1851,  "  no  special  privileges  or  im- 
munities shall  ever  be  granted  that  may  not  be  altered,  revoked ' 
or  repealed  by  the  general  assembly  ;  "  and  in  connection  with 
this  section  is  to  be  construed  section  2,  article  13,  which  declares 
that  "  corporations  may  be  formed  under  general  laws,  but  all 
^Euch  laws  may,  from  time  to  time,  be  altered  or  repealed."     The 
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general  law  tender  which  the  Hamilton  Gas-light  Company  was 
formed  was  subject  to  the  limitations  and  reservations  contained 
in  these  provisions  of  the  constitution.  The  constitntional  pro- 
visions entered  into  the  general  law,  and  operated  as  to  all  cor- 
porations organized  under  it,  in  the  same  manner  as  a  reservaticpQ 
to  the  legislature  embodied  in  a  special  charter.  Such  a  re- 
servation in  a  special  charter,  or  under  a  general  law,  n^atives 
an  intention  on  the  part  of  the  legislature  to  confer  irrevocable 
rights  upon  the  corporators. 

In  Shields  v.  State,  26  Ohio  St.  86,  a  consolidated  company 
was  formed  by  the  union  of  several  original  and  independent 
railroad  companies,  in  pursuance  of  the  act  of  April  10,  1856 
(4  Curwen,  R.  S.  2791).  Among  the  companies  forming  the  con- 
solidation were  two  companies  chartered  and  organized  before  the 
adoption  of  the  present  constitution,  and  whose  charters  were, 
therefore,  not  subject  to  the  constitutional  provisions  above 
quoted.  It  was  held  that  the  consolidated  company  was  a  cor- 
poration formed  under  a  general  law,  within  the  meaning  of  sec- 
tion 2,  article  13,  of  the  constitution,  and,  as  such,  was  subject  to 
the  limitations  and  reservations  contained  in  that  section,  and  in 
section  2,  art.  1,  of  that  instrument ;  and  that  the  general  as- 
sembly had  power  to  pass  the  act  of  April  25,  1873  (70  Ohio 
Laws,  161),  altering  and  regulating  rates  of  fare  chargeable  by 
such  consolidated  company.  The  case  was  taken  on  error  to  the 
supreme  court  of  the  United  States  (see  95  U.  S.  319),  and  the* 
judgment  of  the  state  court  was  there  affirmed.  It  was  there 
held  that  the  general  assembly  did  not  impair  the  obligation  of  a 
contract  by  prescribing  the  rates  for  the  transportation  of  pas- 
sengers by  the  new  company,  although  one  of  the  original  com- 
panies was,  prior  to  the  adoption  of  the  constitution  of  1851, 
organized  imder  a  charter  which  imposed  no  limitation  as  to  such 
rates.  The  constitutional  provision  that  "  no  special  privileges 
or  immunities  shall  ever  be  granted  that  may  not  be  altered,  re- 
voked or'repealed  by  the  general  assembly,"  entered,  it  was  said, 
by  the  court,  into  the  act  under  which  tlie  consolidation  was  made, 
and  rendered  the  corporation  created  and  the  franchises  conferred 
subject  to  repeal  and  alteration,  just  as  if  they  had  been  expressly 
declared  to  be  so  by  the  act;  and  the  act  of  April  25,  1873,  in 
the  particular  in  question,  was  held  to  be  a  legitimate  exercise  of 
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the  reserved  power  of  alteration,  and  was,  therefore,  valid.  The 
force  of  the  doctrine  announced  in  the  case  of  Dartmouth  Col- 
lie V.  Woodward,  4  Wheat.  518,  that  the  creation  of  a  private 
corporation  by  charter  is  soch  a  grant  as  includes  an  obligation  of 
the  nature  of  a  contract  which  no  state  legislature  can  pass  laws 
to  impair,  has  been,  in  a  large  measure,  obviated  by  the  practice 
of  reserving  to  the  state  the  right  to  alter,  revoke  or  repeal  char- 
ters, general  incorporation  laws  and  special  privileges  and  im- 
munities. Whether  snch  special  privileges  and  immunities  be 
designated  property,  or  a  capacity  to  acquire  and  hold  property,  a 
wise  public  policy  suggests  that  they  should  not  be  irrevocably 
placed  beyond  the  sovereign  control  of  the  state.  The  corporeal 
property  of  the  Hamilton  Gas-light  Company,  real  and  personal, 
has  remained  unimpaired  ;  but  the  exclusive  franchise  claimed  by 
the  company,  as  against  the  city,  would,  if  it  had  ever  been  ac- 
quired, be  subject  to  the  power  vested  by  the  constitution  in  the 
general  assembly. 
Demurrer  to  the  answer  overruled,  and  petition  dismissed. 

Spear,  J.,  dissents. 

In  the  dissenting  opinion  of  Spear,  J.,  which  is  too  length/  for  insertion, 
he  refers  to  authorities  as  follows:  Effect  must  be  given  to  every  part  of  a 
statute  and  different  parts  must  be  so  construed  as  to  be  consistent  with  each 
other.  State  ▼.  Blake,  2  Ohio  St.  147;  Allen  v.  Parish,  8  Ohio,  187;  Pancoast 
▼.  Ruffin,  1  Ohio, 381;  Hirn  v.  State,  1  Ohio  St.  15;  State  v.  Commissioners, 
20  Ohio  St.  421.  The  statute  gave  to  the  company  the  exclusive  right,  so  long 
as  it  complied  with  every  requirement  of  the  law,  to  supply  gas  to  the  city  of 
HamUton  and  its  inhabitants.  The  act  did  not  part  with  the  police  power  of 
the  legislature,  and,  therefore,  was  not  in  excess  of  its  powers.  New  Orleans 
Oas  Co.  V.  Louisiana  Light  Co.,  116  U.  S.  650;  Louisville  Gas  Co.  ▼.  Citizens' 
Qas-light  Co.,  115  IT.  S.  683.  Under  a  power  reserved  to  alter  or  repeal  cor- 
porate charters,  a  corporation  cannot  be  deprived^  of  vested  rights  or  property. 
Hyatt  T.  McMahon,  25  Barb.  457;  Shields  v.  Ohio, 95  U.  S.  325;  Sinking  Fund 
Oases,  99  U.  S.  700;  Commonwealth  v.  Essex  Co.,  13  Gray,  239;  Commission- 
ers V.  Water  Power  Co.,  101  Mass.  446;  Parker  v.  Railroad  Co.,  109  Mass. 
606.  To  destroy  the  value  of  the  company's  property  is  equivalent  to  a  tak- 
ing of  it,  which  is  prohibited  by  the  state  and  federal  constitutions.  Pumpelly 
T.  Green  Bay  Co.,  18  Wall.  166.  A  statute  should  not  receive  a  construction 
which  makes  it  conflict  with  the  constitution,  if  a  different  construction  is  pos- 
sible.   Burt  v.  Rattle,  31  Ohio  St.  116. 
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CB3FU;.R.889;  88  0al.  240.) 

1.  Ihsurancb.  Liabilitt  oif  Policy  whbn  Pbbmium  hot  Paid  befobb 
Loss.  Defendant,  throagh  its  local  agent,  who  was  authorized  to  make  con- 
tracts of  insurance  and  countersign  policies,  insured  the  plaintiff  on  certain 
propertj  for  five  years  from  May  1,  1887.  The  agent  had  authority  to  give  a 
credit  of  sixty  days  for  the  payment  of  the  premium,  but  he  gave  the  plaintiffs 
until  October  1.  On  September  5  the  property  insured  was  destroyed  by  fire 
and  on  September  30  the  plaintiflb  tendered  the  premium,  which  was  refused. 
The  policy  contained  a  provision  that  the  company  would  not  be  liable  until 
the  premium  was  actually  paid,  also  that  nothing  should  amount  to  a  waiver 
of  any  condition  therein  except  "a  distinct,  specific  agreement,  clearly  ex- 
pressed and  indorsed  on  the  policy."  Held,  that  the  delivery  of  the  policy 
upon  an  agreement  giving  credit  for  the  premium  was  a  waiver  of  the  condi- 
tion as  to  pre-payment,  and  the  policy  was  binding  upon  the  company  from 
its  delivery. 

2.  PowBR  OF  Agent.  Waiybr.  The  agent  in  question,  having  authority 
to  countersign  and  deliver  policies  of  insurance,  and  thereby  complete  the  con- 
tract, and,  also,  to  give  a  credit  for  the  payment  of  the  premium,  was  dothed- 
wlth  apparent  authority  to  represent  the  company,  and  the  company  was 
bound  by  the  agreement  as  made. 

8.  Effsct  of  Rbstbictions  in  Policy  as  to  Waiysr.  The  provision  in 
the  policy  requiring  a  waiver  to  be  indorsed  on  the  policy  can  have  no  opera- 
tion until  the  policy  is  delivered,  and,  consequently,  does  not  affect  a  waiver 
made  previous  to  the  issuing  of  the  policy. 

4.  An  insurance  company  cannot  so  limit  its  capacity  to  contract  by  general 
stipulations  against  waiver  of  conditions,  that  it  cannot,  by  its  agents,  make 
an  oral  contract,  or  an  oral  waiver,  not  forbidden  by  the  statute  of  frauds. 

5.  Cancellation  of  Policy.  Acting  under  instructions  from  the  general  » 
agents  for  the  state,  the  local  agent  mailed  a  notice  to  the  plaintiffs  on  the  last 
of  June,  to  the  effect  that  the  premium  must  be  paid  by  July  1,  or  the  policy 
would  be  canceled.  This  letter  was  not  received  by  the  plaintiffs.  Afterward 
the  policy  was  canceled  on  the  books  of  the  company.  Held,  that  the  policy 
could  only  be  canceled  by  personal  notice  to  the  plaintiffs,  and  that  what  had 
been  done  toward  canceling  the  policy  was  ineffectual. 

6.  Waiver  of  Provision  for  Arbitration.  The  policy  provided  that 
no  suit  should  be  brought  on  the  policy  until  after  an  award  had  been  made 
fixing  the  amount  of  the  claim.  The  plaintiffs  submitted  proofs  of  loss,  to 
which  the  defendant  replied  denying  all  liability.  Held,  that  the  action  of 
the  company  was  a  waiver  of  the  provision,  and  that  an  offer  of  the  plaintiffs 
to  arbitrate  would  have  been  an  idle  act. 

Louttit^  Woods  ik  LevinsTcy  for  appellants  J,  C.  CampbeU 
and  P.  W.  Bennett  for  respondent. 

Yanglibf,  C.    The  action  is  upon  a  policy  of  insarance,  and 
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the  appeal  is  from  a  jjidgmeat  of  nonsuit.  The  grounds  of  de- 
fendant's motiou  for  nonsuit,  and  upon  which  the  motion  was 
granted,  are  presented  by  a  bill  of  exceptions,  and  the  record  dis- 
closes the  following  facts:  The  defendant  is  a  foreign  fire  insur- 
ance corporation  doing  business  as  such  in  this  state,  having 
general  agents  for  the  state,  located  in  San  Francisco,  and  a  duly- 
appointed  local  agent  for  the  county  of  San  Joaquin,  located  at 
Stockton.  On  May  2,  1887,  plaintiffs  verbally  applied  to  the 
Stockton  agent  for  a  poUcy  of  insurance  upon  their  frame  bam, 
wind-mill,  tank,  and  tank-house,  situated  about  two  miles  south- 
east of  Banta,  in  San  Joaquin  county.  The  land  upon  which 
these  buildings  stood  was  the  property  of  G.  W.  Trahern,  the 
father  of  one  of  the  plaintiffs,  who  had  permitted  plaintiffs  to 
erect  the  buildings  thereon,  but  the  buildings  were  the  property 
of  plaintiffs,  who  ]*esided  upon  the  land,  and  used  and  occupied 
the  buildings.  At  the  time  the  insurance  was  applied  for  the 
local  agent  was  informed  that  the  land  belonged  to  Trahern.  The 
policy,  as  applied  for,  was  issued  insuring  the  buildings  for  the 
term  of  five  years  from  May  1,  1887,  the  insurance  on  the  barn 
being  for  $1,000,  and  upon  the  other  structures  for  $200.  The 
policy  does  not  refer  to  the  ownership  of  the  land  on  which  the 
buildings  stood.  On  September  5,  1887,  the  barn  was  totally 
destroyed  by  fire,  and  it  was  admitted  that  when  destroyed  it  was 
of  the  value  of  $1,000.  Notice  and  proof  of  the  loss  were  duly 
given  and  made  by  plaintiffs,  upon  receipt  of  which  the  defend- 
ant, without  questioning  the  amount  of  the  loss,  denied  all  liability 
on  the  policy.  No  offer  or  request  was  made  by  either  party  to 
submit  the  question,  as  to  amount  of  the  loss,  to  arbitration.  At 
the  time  of  the  fire  and  loss  no  part  of  the  premium  had  been 
actually  paid,  but  it  was  in  evidence  that  the  local  agent  of  the 
defendant,  at  the  time  the  policy  was  issued  and  delivered,  ver- 
bally agreed  and  promised  to  give  the  plaintiffs  a  credit  on  the 
premium  until  October  1, 1887,  and  that  the  policy  was  taken  by 
plaintiffs  with  that  understanding,  and  upon  that  condition, 
though  the  agreement  for  such  credit  was  not  indorsed  in  writing 
upon  the  policy.  The  policy  was  countersigned  by  the  local  agent, 
and  delivered  to  plaintiffs,  on  May  24,  1887.  It  was  admitted 
that  it  was  the  custom  of  defendant  to  allow  its  agents  to  give  credit 
for  premiums  for  the  term  of  sixty  days ;  and  it  was  proved  that  the 
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local  agent  was,  by  virtue  of  his  appointment,  made  responsible  for 
the  collection  of  all  premiams  on  policies  issued  by  him.  On  June 
25,  1887,  the  local  agent  mailed  to  plaintiffs,  at  Banta,  a  writ- 
ten notice  stating  that  "  the  premium  on  policy  No.  73143,  on 
bam,  tank,  etc.,  $1,200,  amounting  to  $73.50  on  five  years'  policy, 
falls  due  on  the  1st  of  July,  and  our  instructions  from  the  home 
ofBce  are  imperative  to  collect  in  sixty  days ;"  and  inclosed  in  the 
same  envelope  was  a  notice  that,  '^  unless  the  premium  thereon 
shall  be  paid  on  or  before  twelve  o'clock  noon  of  July  1, 1887,  we 
shall  cancel  the  insurance  under  said  policy  on  our  books  for  non- 
payment of  premium,  without  further  notice,  and  terminate  our 
liability  thereunder  from  that  date."  It  was  proved  that  there 
was  a  regular  daily  communication  by  mail  between  Stockton  and 
Banta ;  but  neither  of  the  plaintiffs  actually  received  said  notice. 
At  the  expiration  of  the  time  named  in  the  notice,  the  premium 
being  still  anpaid,  the  general  agents  of  defendant  at  San  Fran- 
cisco made  an  entry  in  the  books  in  their  office  to  the  effect  that 
the  policy  was  canceled,  but  no  notice  of  the  cancellation  was 
given  to  either  of  the  plaintiffs.  On  September  30,  1887,  plain- 
tiffs tendered  to  the  local  agent  of  defendant  the  full  amount  of 
the  premium,  which  he  refused  to  receive.  The  pleadings  admit 
that  the  amount  of  the  premium  was  thereupon  immediately  de- 
posited by  plaintiffs,  subject  to  the  order  of  defendant,  and  that 
defendant  was  notified  in  writino^of  such  deposit,  and  payment  of 
the  amount  to  defendant  is  offered  in  the  complaint.  The  policy 
recites  a  consideration  of  $73.50,  but  does  not  expressly  acknowl- 
edge receipt  of  payment.  It  contains  the  usual  conditions  of  fire 
policies  as  to  the  use  and  occupancy  of  the  premises.  The  follow- 
ing clauses  are  the  only  ones  relevant  to  the  points  to  be  consid- 
ered :  "  The  company  shall  not  be  liable  by  virtue  of  this  policy, 
or  any  renewal  thereof,  until  the  premium  therefor  be  actually 
paid.'^  "  The  use  of  general  terms,  or  any  thing  less  than  a  dis- 
tinct specific  agreement,  clearly  expressed,  and  indorsed  on  this 
policy,  shall  not  be  construed  as  a  waiver  of  any  printed  or  writ- 
ten condition  or  restriction  herein."  "  The  insurance  may  be  ter- 
minated at  any  time,  at  the  optiou  of  the  company,  on  giving 
notice  to  that  effect,  and  refunding  a  ratable  proportion  of  the 
premium  for  the  unexpired  term  of  the  policy."  "  The  amount 
of  solid  value  and  of  damage  to  the  property    *    *    *     inay  be 
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determined  by  mutual  agreement  between  the  company  and  the 
assured,  or  failing  to  agree,  the  same  shall  be  submitted  to  com- 
petent  and  impartial  arbitrators.  *  *  *  It  is  furthermore 
hereby  expressly  provided  and  mutually  agreed  that  no  suit  or 
action  against  this  company,  for  the  recovery  of  any  claim  by 
virtue  of  this  policy^  shall  be  sustainable  by  any  court  of  law  or 
chancery  until  after  an  award  shall  have  been  obtained  fixing  the 
amount  of  such  claim  in  the  manner  above  provided.  In  witness 
whereof  the  Phenix  Insurance  Company  has  caused  these  presents 
to  be  signed  by  its  president,  and  attested  by  its  secretary,  in  the 
city  of  Brooklyn,  county  of  Kings,  N".  Y.;  but  the  same  shall  not 
be  binding  until  countersigned  by  Henry  C.  Keyes,  agent  for 
the  company  at  Stockton.  Stephen  Crowell,  President ;  Phi- 
lander Shaw,  Secretary.  Countersigned  at  Stockton  this  24th 
day  of  May,  1887.     Henry  C.  Keyes,  Agent." 

1.  The  defendant  contends  that  there  is  no  liability  upon  the 
policy,  because  the  premium  was  not  actually  paid  before  the 
loss,  and  because  the  agreement  for  credit  was  not  indorsed  in 
writing  upon  the  policy.  It  seems  to  be  settled  by  a  controlling 
preponderance  of  authority  that  an  express  provision  in  a  policy 
of  insurance  that  the  company  shall  not  be  liable  on  the  policy 
until  the  premium  be  actually  paid,  is  waived  by  the  unconditional 
delivery  of  the  policy  to  the  assured  as  a  completed  and  executed 
contract,  under  an  express  or  implied  agreement  that  a  credit 
shall  be  given  for  the  premium ;  and  that  in  such-  case  the  com* 
pany  is  liable  for  a  loss  which  may  occur  during  the  period  of  the 
credit.  Boehen  v.  Insurance  Co.,  35  N.  Y.  131 ;  Wood  v.  In- 
surance Co.,  32  N.  Y.  619 ;  Goit  v.  Insurance  Co.,  25  Barb.  190; 
Trustees  v.  Insurance  Co.,  18  Barb.  69  ;  Sheldon  v.  Insurance 
Co.,  26  K  Y.  460 ;  Bodine  v.  Insurance  Co.,  51  N.  Y.  117 ; 
Bowman  v.  Insurance  Co.,  59  N .  Y.  521 ;  Church  v .  Insurance 
Co.,  66  N.  Y.  222 ;  Manufacturing  Co.  v.  Insurance  Co . ,  66  N. 
Y.  613 ;  Latiox  v.  Insurance  Co.,  27  La.  Ann.  113 ;  Pino  v.  In- 
surance Co.,  19  La.  Ann.  233 ;  Insurance  Co.  v.  Neyland,  9  Bush, 
430  ;  Heaton  v.  Insurance  Co.,  7  R.  I.  506  ;  Eagan  v.  Insurance 
Co.,  10  W.  Va.  583;  Hodge  v.  Insurance  Co.,  33  Hun,  584; 
O'Brien  v.  Insurance  Co.,  22  Fed.  Rep'r,  586 ;  Tennant  v.  Insur- 
ance Co.,  31  Fed.  Rep'r,  322;  Insurance  Co.  v.  Norton,  96  Q.  8. 
234 ;  Young  v.  Insurance  Co.,  45  Iowa,  378 ;  Wagon  Co.  v.  In- 
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Barance  Co.,  20  Fed.  Bep'r,  232 ;  Post  v.  Insarance  Co.,  43  Barb. 
351 ;  Van  Schoick  v.  Insaraoce  Co.,  68  N.  Y.  440.  The  reason 
for  this  rale  is  well  expressed  in  the  case  last  above  cited,  as  fol- 
lows :  ^^  The  fact  that  the  insurer  delivered  to  the  insured  the 
written  contract  as  the  consammated  agreement  between  them, 
and  did  not  then  exact  present  payment  of  the  premium,  as  a 
necessary  precedent  to  delivery,  was  too  plainly  in  eoutradictior 
with  the  condition  for  pre-payment  for  it  to  be  supposed  that  it 
was  meant  by  the  insurer,  or  supposed  by  either  party,  that  it 
was  intended  to  make  that  condition  a  potent  part  of  the  contract. 
*  *  *  It  would  be  imputing  a  fraudulent  intent  to  the  de- 
fendants in  this  case  to  say  or  to  think  that  they  did  not  mean, 
when  they  delivered  this  policy  to  the  plaintiff,  to  give  him  a 
valid  and  binding  contract  of  insurance,  or  that  they  did  not  mean 
that  he  should  believe  that  he  had  one,  or  that  they  did  not  sup- 
pose that  he  did  so  believe."  In  Insurance  Co.  v.  McCrea,  8 
Lea,  520,  it  was  said  :  "  It  seems  to  be  well  settled  that,  when  a 
contract  of  insurance  is  executed  with  a  full  knowledge  of  an  ex- 
isting fact  which  would  render  it  void  under  a  condition  prece- 
dent embodied  therein,  the  condition  or  its  breach  will  be. con- 
sidered as  waived,  because  otherwise  it  would  be  an  unmeaning 
form,  the  only  effect  of  which  would  be  to  deceive  and  de- 
fraud." 

In  Tennant  v.  Insurance  Co.,  supra.  Boss,  J.,  holds  that  an  ex- 
tension of  credit  for  an  insurance  premium  pursuant  to  custom, 
by  an  agent  having  power  to  countersign  a  renewal  receipt  upon 
a  life-policy,  made  the  renewal  of  the  policy  binding  in  favor  of 
the  assured,  notwithstanding  the  terms  of  the  policy  making  the 
actual  payment  of  the  premium  a  condition  precedent  to  the  bind- 
ing force  of  the  renewal,  and  notwithstanding  the  death  of  the 
insured  before  the  payment  of  the  premium,  and  assigns  as  the 
reason  for  so  holding  that  ^^it  would  manifestly  operate  as  a 
fraud  upon  him  to  hold  that  the  insurance  did  not  become  opera- 
tive until  the  premium  was  actually  paid."  ^  It  should  also  be  re- 
marked that  it  would  be  manifestly  unjust  for  an  insurance  com- 
pany, which  extends  the  time  for  the  payment  of  the  premium 
upon  an  executed  and  delivered  policy,  to  charge  the  full  amount 
of  premium  upon  the  risk  for  the  entire  period  covered  by  the 
policy,  and  to  accept  such  full  amount  at  the  expiration  of  that 
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period  if  no  loss  occurred  meanwhile,  and  yet  to  den j  the  validity 
of  the  policy,  and  its  liability  upon  it  during  the  period  of  credit, 
in  case  a  loss  should  occur  during  that  period. 

In  this  case  the  local  agent  of  defendant  at  Stockton  had  un- 
questionable power  to  extend  a  credit  upon  the  premium  for  the 
period  of  at  least  sixty  days.     He  represented  the  full  power  of 
the  company  to  make  a  consummated  and  binding  contract  of  in- 
surance by  countersigning  and  delivering  the  policy ;  and  when 
he  countersigned  and  delivered  it  unconditionally  as  a  completed 
contract,  under  a  specific  agreement  for  payment  of  the  premium 
at  a  future  date,  he  thereby  waived,  to  the  full  extent  to  which 
^he  company  itself  could  then  have  waived,  the  actual  payment 
of  the  premium  as  a  condition  precedent  to  its  liability  on  the 
policy.     "  An  insurance  agent,  clothed  with  authority  to  make 
<x>ntracts  of  insurance  or  to  issue  policies,  stands  in  the  stead  of 
the  company  to  the  assured."     Hivara  v.  Insurance  Co.,  62  Miss. 
728.    In  Insurance  Co.  v.  Block,  109  Penn.  St.  538,  it  was  held 
that  the  counter-signature  of  an  authorized  agent  upon  a  policy 
which  is  unconditionally  delivered  by  him  to  the  insured,  and 
which,  by  its  terms,  requires  such  countersigning  to  make  it  valid, 
is  a  virtual  acknowledgment  of  the  receipt  of  premium,  and 
estops  the  company  to  deny  the  validity  of  the  policy,  upon  the 
ground  that  the  premium  was  not  actually  received  by  the  officers 
of  the  company.     The  policy  in  this  case  does  not  formally  ex- 
press receipt  of  premium,  but  it  recites  a  consideration  of  $73.50 
for  the  contract  of  insurance,  and  declares  that  the  policy  shall 
not  be  binding  until  countersigned  by  the  agent  at  Stockton,  and 
thus  impliedly  authorizes  him  to  consummate  a  binding  contract 
of  insurance  for  the  consideration  expressed.     If  the  policy  had 
contained  a  formal  receipt  of  premium,  its  unconditional  delivery 
would  have  been  conclusive  evidence  of  payment,  so  as  to  have 
estopped  the  defendant  from  denying  the  validity  of  the  policy, 
notwithstanding  the  declaration  in  it  that  it  shall  not  be  binding 
until  the  premium  is  actually  paid  (Civil  Code,  §  2598 ;  Basch 
V.  Insurance  Co.,  35  N.  J.  Law,  429 ;  Insurance  Co.  v.  Fennell, 
49  III.  180) ;  and  upon  principle  the  same  result  should  follow 
where  the  policy  is  delivered  as  a  valid  and  completed  contract, 
upon  a  consideration  expressed  therein,  the  receipt  of  which  is 
impliedly  acknowledged,  an  authorized  credit  having  been  agreed 
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npon  as  an  equivalent  and  sabstitnte  f or  cash  payment.  The 
promise  to  pay  the  premimn  at  a  f ntore  time  was  a  safficient  con- 
sideration for  the  contract  to  insnre,  as  there  can  be  no  qaestion 
that  the  promise  to  pay  at  a  future  day  was  binding  on  the  plain- 
tiffs, and  conld  have  been  enforced  by  the  defendant. 

It  is  no  answer  to  this  to  say  that  the  Stockton  agent  was  not 
authorized  to  give  so  long  a  credit  as  that  given  in  this  case  — 
from  May  2  to  October  1,  1887  —  but  was  limited  to  a  credit  of 
sixty  days ;  for  it  is  sufficient  that  he  had  authority  to  give  a 
credit  of  sixty  days.  The  credit  given  was  a  valid  credit  for 
sixty  days,  at  least,  and  the  giving  of  any  credit  by  authority  of 
the  company  was  a  waiver  of  actual  payment  as  a  condition  prec- 
edent to  the  liability  of  the  company.  The  only  remedy  of  the 
company  thereafter  was  to  rescind  or  to  cancel  the  policy  for  non- 
payment of  the  premium  within  the  sixty  days,  upon  personal 
notice  to  the  plaintiffs,  which  the  bill  of  exceptions  shows  was  not 
received  by  either  of  the  plaintiffs.  When  credit  is  given  by  an 
insurance  company  it  has  no  right  to  cancel  the  policy  for  non- 
payment of  premium,  except  after  putting  the  insured  in  default 
(Latiox  V.  Insurance  Co.,  27  La.  Ann.  113),  and  personal  notice 
of  intended  cancellation  must  be  given  to  the  insured  (Insurance 
Co.  V.  Tumbnll,  86  Ky.  230 ;  5  S.  W.  RepV,  545). 

If  the  notice  is  sent  by  mail,  and  not  received,  as  in  this  case, 
the  cancellation  for  non-payment  of  premium  is  ineffective.  Mul- 
len V.  Insurance  Co.,  121  Mass.  171.  Notice  of  cancellation  to 
the  agent  who  negotiated  the  policy  will  not  bind  the  assured 
(Grace  v.  Insurance  Co.,  109  IT.  S.  278 ;  3  Sup.  Ct,  Rep'r,  207 ; 
Assurance  Society  v.  Insurance  Co.,  84  Va.  116 ;  4  S.  E.  Rep'r, 
178 ;  Insurance  Go.  v.  Tumbull,  6  S.  W.  Rep'r,  542),  nor  to  any 
other  person  than  the  one  obligated  to  pay  the  premium  (Chad- 
bonme  v.  Insurance  Co.,  31  Fed.  ,Rep'r,  533). 

Again,  the  local  agent  at  Stockton,  being  clothed  with  general 
power  to  receive  proposals  for  insurance  and  to  countersign  and 
deliver  policies  in  San  Joaquin  county,  is  presumed  to  have  the 
power  of  the  company  within  that  county  to  waive  the  immediate 
payment  of  premiums,  and  to  make  contracts  for  credit.  Wagon 
Co.  V.  Insurance  Co.,  20  Fed.  Rep'r,  232 ;  Post  v.  Insurance  Co., 
43  Barb.  351.  Whether  an  agent  has  general  or  only  particular 
powers  is  not  determined  by  simply  calling  him  a  local  agent. 
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Mnrpby  v.  Insurance  Co.,  8  Baxt.  448.  An  agent  who,  under 
general  instructions  from  the  home  office,  has  authority,  within  a 
certain  territory,  to  deliver  policies  and  receive  premiums,  is  a 
general  agent,  and  has  authority  to  waive  cash  payment.  Insur- 
ance Co.  V.  Booker,  9  Heisk.  606.  A  local  insurance  agent  is 
presumed  to  have  power  co-extensive  with  the  business  intrusted 
to  his  care,  and  his  powers  will  not  be  narrowed  by  limitations 
not  communicated  to  the  person  with  whom  he  deals.  Baubie  v. 
Insurance  Co.,  2  Dill.  156.  Where,  by  the  terms  of  a  policy,  a 
particular  local  agent  is  to  countersign  it  to  make  it  valid,  so  that 
the  insured  must  deal  with  him,  and  no  one  else,  he  represents 
the  power  of  the  company,  bo  that  any  policy  which  he  counter^ 
signs  binds  the  company  to  any  person  iqsured  through  his  agency, 
who  has  no  notice  of  limitation  of  his  power,  though  he  may 
have  exceeded  his  authority,  and  violated  his  duty  to  his  principal. 
Insurance  Co.  v.  Earle,  33  Mich.  151, 163 ;  Viele  v.  Insurance 
Co.,  26  Iowa,  58;  Murphy  v.  Insurance  Co.,  3  Baxt.  440; 
Whited  V.  Insurance  Co.,  76  N.  T.  415. 

A  local  agent  having  ostensible  general  authority  to  solicit  ap- 
plications and  make  contracts  for  insurance,  and  to  receive  first 
premiums,  binds  his  principal  by  any  acts  or  contracts  within  the 
general  scope  of  his  apparent  authority,  notwithstanding  an  actual 
excess  of  authority.  Insurance  Co.  v.  Wilkinson,  13  Wall.  234 ; 
Insurance  Co.  v.  Neyland,  9  Bush,  436 ;  Rivara  v.  Insurance  Co., 
62  Miss.  721;  Insurance  Co.  v.  McLanathan,  11  Kans.  533  ;  In- 
surance Co.  V.  Kasey,  25  Gratt.  271;  Wheaton  v.  Insurance  Co., 
76  Cal.  415;  18  Pac.  Rep'r,758;  Insurance  Co.  v.  Barnes  (Kans.), 
21  Pac.  RepV,  165 ;  Insurance  Co.  v.  Hogue,  21  Pac.  Rep'r,  641. 
By  the  authorities  above  cited  it  appears  that  the  plaintiffs  were 
entitled  to  the  whole  term  of  the  credit  for  which  they  contracted, 
through  the  defendant's  local  agent,  and  could  not  thereafter  be  put  in 
default  for  a  failure  to  pay  or  tender  the  premium  before  the  expira- 
tion of  the  period  of  credit  actually  given.  That  credit  from 
May  2  until  October  1,  1887,  was  actually  given,  must  be  assumed 
as  a  fact  for  the  purposes  of  the  motion  for  a  nonsuit,  it  appear- 
ing from  the  bill  of  exceptions  that  evidence  to  that  effect  was 
given  on  behalf  of  the  plaintiffs  without  any  counter-evidence 
whatever,  unless  the  contents  of  the  letter  addressed  to  the  plain, 
tiffs  by  the  defendant's  agent  at  Stockton  may  be  so  construed. 
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That  letter  only  purports  to  notify  them  that  ^^  instnictions  from 
the  home  office  are  imperative  to  collect  in  sixty  days,"  and  that 
the  premium  ^^  falls  dne  on  the  Ist  of  Jaly ''  —  two  months  after 
the  policy  was  delivered  —  thus  clearly  indicating  that  a  credit  of 
sixty  days  had  been  given  with  the  sanction  of  the  company ;  but, 
iu  the  letter  was  not  received  by  the  plaintiffs,  it  can  have  no  ef- 
fect as  evidence  against  them  for  any  purpose.  It  also  appears 
by  the  terms  of  the  written  appointment  of  the  local  agent  that 
he  was  made  responsible  to  the  company  for  the  collection  of  all 
/  premiums  on  policies  issued  by  him,  and  that  it  was  the  custom 
of  the  company  to  allow  its  agents  to  give  a  credit  of  sixty  days 
on  premiums.  From  these  facts  it  may  fairly  be  inferred  that 
the  company  was  oontep|  to  substitute  the  personal  liability  of 
the  agent  for  the  condition  of  pre-payment  of  the  premium. 
Elkins  V.  Insurance  Co.,  113  Penn.  St.  386-394 ;  6  Atl.  Kep'r,  224 ; 
Insurance  Co.  v.  Hoover,  113  Penn.  St.  591 ;  8  Atl.  Kep'r,  163; 
Insurance  Co.  v.  Elkins,  124  Penn.  St.  484;  17  Atl.  Rep'r,  24. 

It  is  urged  by  respondent's  counsel  that  actual  payment  of  the 
premium  is  a  condition  precedent  to  a  recovery  upon  the  policy, 
notwithstanding  an  agreement  for  credit,  and  that  it  was  so  de- 
cided in  Bergson  v.  Insurance  Co.,  38  Cal.  546.  But  it  appeared 
in  that  case  that  issue  was  taken  on  the  fact  of  payment,  and  that 
there  never  was  any  actual  payment  or  tender  of  the  whole  pre- 
mium, and  that  the  policy  was  canceled  for  non-payment  of  a 
part  of  the  premium,  within  the  period  of  the  credit  given  by  the 
company,  and  after  due  notice.  The  case  also  holds  that  an 
acknowledgment  of  the  receipt  of  the  premium  in  a  delivered 
policy  may  be  contradicted  so  as  to  defeat  a  recovery  upon  the 
policy ;  but  this  rule  has  been  changed  by  section  2598  of  the 
Civil  Code.  The  decision  in  that  case  is  no  authority  against  the 
position  that  a  tender  of  payment  of  the  premium  in  full,  within 
the  term  of  the  credit  allowed,  is  a  sufficient  compliance  with  the 
condition  of  payment  to  sustain  an  action  on  the  policy.  The 
company  cannot  refuse  such  a  tender,  and  then  successfully  in- 
sist upon  a  nonsuit,  because  the  premium  was  not  actaally  paid. 
Eagan  v.  Insurance  Co.,  10  W.  Va.  588 ;  Boehen  v.  Insurance  Co., 
35  N.  T.  132 :  Bodine  v.  Insurance  Co.,  51  N.  Y.  119 ;  Civil 
Code,  §  1485. 

3.  The  next  important  question  relates  to  the  effect  of  the  pro- 
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vision  in  the  policy  that  "  the  nse  of  general  terms,  or  any  thing 
less  than  a  distinct  specific  agreement,  clearly  expressed,  and  in- 
dorsed on  this  policy,  shall  not  be  constmed  as  a  waiver  of  any 
printed  or  written  Condition  or  restriction  herein."  So  far  as 
snch  provison  has  been  held  to  constitute  a  limitation  npon  the 
power  of  agents,  it  has  been  applied  to  cases  of  waiver  of  condi- 
tions made  after  the  signing  and  delivery  of  the  policy  as^a  consum- 
mated contract,  snch  as  the  waiver  of  conditions  relating  to  assign- 
ment of  the  policy,  to  increase  of  risk,  or  to  occupancy  of  the  in- 
sured premises.  Shuggart  v.  Insurance  Co.,  55  Cal.  408 ;  Glad- 
ding V.  Association,  66  Cal.  6 ;  4  Pac.  Rep'r,  764 ;  Enos  v.  Insur- 
ance Co.,  67  Cal.  62 ;  18  Pac.  Eep'r,  379 ;  Walsh  v.  Insurance  Co., 
73  N".  Y.  5.  In  the  last  case  cited,  it  is  expressly  held  that  the 
condosion  that  such  a  provision  limits  the  power  of  agents  after 
the  policy  has  been  delivered,  and  the  restriction  upon  their  power 
to  waive  conditions  as  to  the  use  or  vacancy  of  the  premises 
known  to  the  insured,  ^'  does  not  interfere  with  that  class  of  cases 
which  have  established  that  conditions  for  pre-payment  of  pre- 
miums and  the  like,  which  enter  into  the  validity  of  the  contract 
of  insurance  at  its  inception,  may  be  waived  by  agents,  and  are 
waived,  if  so"  intended." 

It  has  been  expressly  adjudged  by  the  supreme  court  of  Iowa, 
in  a  well-considered  case,  that  the  insured  is  not  bound  to  take 
notice  of  the  conditions  in  the  policy  that  the  premium  must  be 
actually  paid,  nor  of  the  provision  that  the  waiver  of  condition 
must  be  indorsed  in  writing  on  the  policy  when  the  policy  is  ex- 
ecuted and  delivered  to  him  as  a  valid  and  completed  contract,  by 
an  agent  having  authority  to  countersign  it,  and  who  before  or  at 
the  time  of  the  delivery  of  it  has  given  the  insured  a  credit  upon 
the  premium  by  parol ;  and  that,  if  a  loss  occurs  in  such  case  be- 
fore the  credit  expires,  the  company  is  bound,  notwithstanding 
that  the  agreement  for  credit  was  not  indorsed  upon  the  policy. 
Young  V.  Insurance  Co.,  45  Iowa,  378.  And  it  has  been  repeat- 
edly held  that  where  any  fact,  which  would  constitute  a  breach 
of  a  condition  precedent  to  any  liability  of  the  company  on  the 
policy,  is  fully  known  to  an  agent  of  the  company,  local  or  gen- 
eral, who  is  authorized  to  consummate  the  contract  of  insurance, 
the  knowledge  of  such  agent  is  the  knowledge  of  the  company, 
and  his  act  in  executing  and  delivering  the  policy,  as  a  valid  and 
VOL.  n.— 11 
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completed  contract,  is  an  exercise  of  the  power  of  the  company, 
and  constitutes  a  waiver  by  the  company  of  such  condition  prece- 
dent, and  also  a  waiver  of  the  general  reqairement  that  waivers 
or  conditions  expressed  in  the  policy  shall  b6  in  writing  indorsed 
on  the  policy.  Van  Schoick  v  Insurance  Co.,  68  N.  Y.  434 ; 
Whited  V.  Insurance  Co.,  76  N.  T.  418-421;  Insurance  Co.  v. 
McCrea,  8  Lea,  513-530;  Insurance  Co.  v.  Jones,  62  111.  458;  In- 
surance Co.  V.  Earle,  33  Mich.  151-153;  Yiele  v.  Insurance  Co., 
26  Iowa,  58;  Murphy  v.  Insurance  Co.,  3  Baxt.  440;  Geib  v.  In^ 
surance  Co.,  1  Dill.  449;  Devine  v.  Insurance  Co.,  32  Wis.  471; 
Pelkington  v.  Insurance  Co.,  55  Mo.  172;  Insurance  Co.  v. 
Lyons,  38  Tex.  253;  Insurance  Co.  v.  Hall,  12  Mich.  202;  Carroll 
V.  Insurance  Co.,  38  Barb.  402;  Manufacturing  Co.  v.  Insurance 
Co.,  2  Paine,  501;  Insurance  Co.  v.  Schettler,  38  111.  176.  It  is 
also  well  settled  that  an  insurance  company  cannot  so  limit  its  ca- 
pacity to  contract  by  general  stipulations  against  waiver  of  condi- 
tions, or  that  its  contracts  or  waivers  must  be  in  writiqg,  that  it 
cannot,  by  its  agents,  make  an  oral  contract  or  an  oral  waiver  not 
forbidden  by  the  statute  of  frauds.  Trustees  v.  luBurance  Co., 
19  N.  Y.  305;  Insurance  Co.  v.  Norton,  96  tJ.  S.  234;  Carrugi 
V.  Insurance  Co.,  40  Gla.  141;  Lamberton  v.  Insurance  Co.,  39 
Minn.  129;  39  N.  W.  Rep'r,  76;  Insurance  Co.  v.  Earle,  33  Mich. 
153;  Reiner  v.  Insurance  Co.,  42  N.  "W.  Rep'r,  208 ;  Steen  v.  In- 
surance Co.,  89  N.  T.  326.  "Whether  or  not  any  particular  agent 
has  the  general  power  of  the  company  to  make  an  oral  contract, 
or  an  or^  waiver  of  a  condition,  notwithstanding  the  provision  in 
the  policy  requiring  a  writing,  is  a  question  of  fact.  Insurance 
Co.  V.  Norton,  96  XJ.  S.  234 ;  Steen  v.  Insurance  Co.,  89  N.  T. 
826. 

The  authorities  before  cited  show  that  a  local  agent,  who  is 
clothed  with  general  power  to  solicit  and  consummate  contracts 
of  insurance  within  a  certain  territory,  stands  in  the  stead  of  the 
company,  and  represents  its  whole  power  to  give  validity  to  the 
contracts  which  he  is  authorized  to  execute  an^  deliver,  and  to 
waive  conditions  precedent  to  liability  by  oral  agreement,  includ- 
ing the  condition  as  to  the  mode  of  waiver  of  such  conditions 
precedent.  In  this  case,  the  circumstance  that  the  company  had 
general  agents  for  the  state  located  at  San  Francisco  does  not 
affect  the  question,  since  it  conferred  its  whole  power  in  regard 
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to  the  policy  in  question  npou  its  agent  at  Stockton,  who  appears 
to  have  received  his  appointment  and  instructions  directly  from 
the  "  home  office,"  in  the  state  of  New  York,  and  who  signed 
himself  as  the  direct  agent  of  the  defendant.  Of  the  authorities 
hereinbefore  cited,  the  following  directly  affirm  the  ostensible 
power  of  such  a  local  agent  to  bind  the  company  by  waiver  of 
any  condition  precedent  to  its  liability,  and  to  dispense  with  the 
requirement  that  such  waiver  shall  be  in  writing  indorsed  on  the 
policy,  so  far  as  to  estop  the  company  from  questioning  its  origi- 
nal liability  on  the  ground  that  the  waiver  made  at  the  time  of 
delivery  of  the  policy  was  not- indorsed  upon  it.  Geib  v.  Insur* 
ance  Co.,  1  Dill.  449 ;  Insurance  Co.  v.  Earle,  33  Mich.  151-153; 
Whited  V.  Insurance  Co.,  70  N.  T.  418 ;  Viele  v.  Insurance  Co., 
26  Iowa,  58;  Murphy  v.  Insurance  Co.,  3  Baxt.  440;  Insurance 
Co.  V.  McCrea,  8  Lea,  513-520. 

3.  It  is  contended  by  counsel  for  respondent  that  the  judgment 
of  nonsuit  should  be  sustained  because  the  plaintiffs  did  not  de- 
mand nor  obtain  an  award  of  arbitrators  as  to  the  amount  of  loss. 
This,  it  is  said,  was  a  condition  precedent  to  a  right  to  maintain 
this  action.  No  arbitration  is  contemplated  or  required  by  the 
terms  of  the  policy,  except  in  case  of  a  failure  of  the  parties  to 
agree  upon  the  amount  of  the  loss.  After  the  fire,  and  within 
the  time  prescribed  by  the  policy,  the  plaintiffs  furnished  to  de- 
fendant the  requisite  proofs  of  loss  to  the  extent  of  $1,000,  the 
amount  alleged  in  the  complaint  —  and  thereupon,  without  ques- 
tioning or  making  any  objection  to  the  amount  of  the  loss  claimed 
or  to  the  proofs  thereof,  the  company,  for  other  reasons,  not  only 
denied  its  liability,  but  denied  the  existence  of  the  policy,  claim- 
ing that  it  had  been  canceled  two  months  before  the  loss.  This 
was  sufficient  evidence  that  the  defendant  acquiesced  in  the 
amount  of  the.lo8s  claimed,  and  thereby  waived  its  right  to  have 
it  determined  by  arbitration.  Lasher  v.  Insurance  Co.,  18  Hun, 
98;  55  How.  Pr.  318;  Insurance  Co.  v.  Putnarp,  20  Neb.  321; 
30  N.  W.  Rep'r,  246 ;  Mentz  v.  Insurance  Co.,  79  Penn.  St.  478  ; 
Insurance  Co.  v.  Badger,  53  Wis.  284 ;  10  N.  W.  Rep'r,  504 ; 
Wallace  v.  Insurance  Co.,  4  McCrary,  123 ;  41  Fed.  Eep'r,  742 ; 
Numey  v.  Insurance  Co.,  30  N.  W.  Rep'r,  350.  Then,  it  is  well 
settled  by  a  long  line  of  authorities  that  the  denial  of  all  liability 
upon  other  grounds  is  a  waiver  even  of  the  condition  requiring 


84  Fabnum  bt  al.  v.  Phenix  Iks.  Co. 

proofs  of  loss.  Influrance  Co.  v.  Ruckman,  127  HI.  864 ;  20  N. 
E.  Eep'r,  77;  Insurance  Co.  v.  Spiers,  8  S.  W.  Rep'r,  453; 
Transportation  Co.  v.  Insurance  Co.,  34  Conn.  561 ;  McBride  v. 
Insurance  Co.,  30  Wis.  562 ;  Donahue  v.  Insurance  Co.,  56  Vt. 
382;  Insurance  Co.  v.  Erb,  112  Penn.  St.  149;  4  Atl.  Rep'r,  8; 
Zielke  v.  Assurance  Corp.,  64  Wis.  442;  25  N.  W.  Rep'r,  436; 
O'Brien  v.  Insurance  Co.,  52  Mich.  131 ;  17  N.  W.  Rep'r,  726; 
Wagon  Co.  v.  Insurance  Co.,  20  Fed.  Rep'r,  232 ;  Carroll  v.  In- 
surance Co.,  72  Cal.  297 ;  13  Pac.  Rep'r,  863.  Under  the  cir- 
cumstances, an  offer  by  the  plaintiffs  to  arbitrate  would  have  been 
an  idle  act,  which  "the  law  neither  does  nor  requires."  Civil 
Code,  §  3532. 

None  of  the  California  cases  cited  to  this  point  by  respondent's 
counsel  are  opposed  to  the  position  here  assumed.  In  Old  Sau- 
celito  L.  &  D.  D.  Co.  v.  Commercial  Co.,  66  Cal.  253,  there  was 
an  actual  dispute  as  to  the  amount  of  the  loss,  and  plaintiff  alleged 
that  it  had  offered  to  submit  to  arbitration;  but  the  court  found 
to  the  contrary.  5  Pac.  Rep'r,  232.  So,  in  the  case  of  Adams 
Y.  Insurance  Co.,  70  Cal.  198;  11  Pac.  Rep'r,  627,  it  appears  that 
the  only  dispute  between  the  parties  was  an  express  dispute  as  to 
the  amount  of  the  loss.  In  Carroll  v.  Insurance  Co.,  72  Cal.  297; 
13  Pac.  Rep'r,  868,  the  difference  as  to  the  amount  of  loss  had 
been  submitted  to  arbitration,  and  an  award  had  been  made.  The 
defendant  pleaded  this  award  as  a  limitation  upon  the  amount  to 
be  recovered,  and  the  plea  was  held  good.  As  it  appears  from 
the  bill  of  exceptions  that  the  evidence  on  the  part  of  the  plain- 
tiffs, substantially,  and  even  strongly,  tended  to  prove  all  the  facts 
necessary  to  entitle  the  plaintiffs  to  recover,  I  think  the  judgment 
of  nonsuit  was  erroneous,  and  should  be  reversed,  and  that  the 
cause  should  be  remanded  for  a  new  trial. 

We  concur.  Belcher,  C.  C;  Hayne,  C. 

Peb  Cubiam.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  of  nonsuit  is  reversed,  and  the  cause  remanded  for 
a  new  trial 

iDSurance  —  waiving  pre-pa3rment  of  the  premium.  —  In  Wilkins  ▼.  State 
Ins.  Go.  (Minn.),  45  N.  W.  Rep'r,  1,  the  agent  of  the  defendant  company,  whose 
general  duties  were  to  solicit  insurance,  fill  in  policies  already  signed  by  the 
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general  officers  of  the  oompanj,  ooantersign  and  deliver  the  Bame,  and  collect 
and  remit  the  premiam,  waived  immediate  payment  by  the  plaintiff  and  de^ 
livered  to  him  the  policy  sued  on.  The  policy  contained  a  provision  that  no 
inenrance  should  be  considered  binding  antil  actual  payment  of  the  premium. 
Also,  that  no  part  of  the  contract  could  be  waived  except  in  writing  signed  by 
the  secretary  of  the  company.  It  was  held  that  the  policy  was  notice  to  the 
plaintiff  that  the  agent  had  no  power  to  make  the  waiver,  and  that,  by  accept- 
ing^ the  policy,  he  was  estopped  from  setting  up  powers  in  the  agent  in  opposi- 
tion to  the  express  limitations  contained  in  the  policy. 

In  Whiting  v.  Mississippi  Valley  Mut.  Ins.  Co.  (Wis),  45  N.  W.  Rep'r.  672, 
the  question  whether  pre-payment  of  the  premium  had  been  waived  was  sub- 
mitted to  the  jury  on  a  question  of  fact  under  peculiar  circumstances. 

Restrictions  in  a  policy  upon  the  power  of  an  agent  to  waive  its  conditions, 
can  have  no  application  to  a  waiver  made  before  the  policy  is  issued.  Grouse 
V.  Hartford  Rre  Ins.  Co.,  1  Am.  R.  R.  &  Corp.  Rep.  408 ;  Home  Ins.  Co.  v. 
Stone  Biver  National  Bank,  1  Am.  R.  R.  &  Corp.  Rep.  658. 
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(13  8.  W.  R.  a69;  76Tez.  866.) 

1.  MlTKICIFAL  BOKDS.  LIMITATIONS.  NbW  PROMISE.  In  a  suit  Upon 
municipal  bonds  which  are  prima  fade  barred  by  the  statute,  a  new  promise 
cannot  be  implied  from  the  fact  that  the  secretary,  in  reports  to  the  council 
made  within  the  statutory  period,  included  the  bonds  in  a  list  of  liabilities,  nor 
from  the  further  fact  that  the  city  had  levied  and  collected  taxes  to  meet  in- 
terest due  and  create  a  sinking  fund  for  the  redemption  of  bonds  theretofore 
ieeaed,  but  without  specifying  any  particular  bonds. 

2.  New  Promise.  The  new  promise,  to  be  effectual,  must  be  made  by  the 
creditor  to  his  debtor  or  to  some  one  representing  him. 

H.  F.  Ring  for  appellant.    J.  W.  Walker  for  appellee. 

Statton,  C.  J.  Appellee  brought  this  action  against  appellant 
to  recover  a  sum  claimed  to  be  due  on  bonds  issued  by  the  latter 
which  matured  on  November  1,  1879.  The  action  was  not 
brought  until  November  23,  1888,  and  defendant  plea*ded  in  bar 
the  statutes  of  limitation.  For  the  purpose  of  avoiding  the  bar 
of  the  statutes  of  limitation,  the  plaintiff  introduced  in  evidence 
the  annual  statements  of  the  secretary  of  the  city  of  Houston  for 
the  year  1886,  in  which  the  following  item  appears  under  the 
head  of  liabilities:  ^*M.  Eeichman,  past-due  bonds,  $2,600.00." 
It  was  admitted  that  the  bonds  on  which  suit  was  brought  were 
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a  portion  of  the  $2,600  worth  of  bonds  described  in  the  annual 
statement  as  *^  M.  Eeichman,  past-due  bonds."  Plaintiff  also  in- 
troduced the  ordinance  prescribing  the  taxes  and  licenses  to  be 
assessed  and  collected  by  the  citj  of  Houston  for  the  year  1881, 
and  each  year  thereafter ;  and  it  was  admitted  that  the  taxes  col* 
lected  by  virtue  of  this  ordinance  were  applied  for  the  purposes 
mentioned  in  the  same,  including  the  payment  of  the  city  debt. 
The  ordinance  referred  to  levied  a  tax  of  one  per  cent  annually  on 
property  within  the  city  limits,  which,  "  when  collected,  shall 
constitute  a  fund  to  be  set  apart  and  held  for  the  payment  of  the 
interest  on  tlie  various  issues  of  city  bonds  heretofore  issued  under 
and  by  virtue  of  the  ordinances  and  resolutions  of  this  and  former 
city  councils,  in  the  order  as  may  be  lawfully  determined,  and 
also  for  the  creation  of  a  sinking  fund  for  the  redemption  of  the 
said  bonds."  The  court  below  held  that  these  facts  took  the 
claim  out  of  the  bar  of  the  statute,  and  entered  judgment  for 
principal  and  interest  as  they  appeared  from  the  bonds.  It  is 
claimed  that  this  was  error. 

In  an  amended  petition  filed  on  April  24, 1889,  it  was  averred 
^^  that  all  of  said  bonds  have  been  recognized,  and  the  justice  of 
the  same  has  been  acknowleged  in  writing,  and  signed  by  the 
proper  and  l6gal  officers  of  the  said  defendant,  within  the  last 
four  years."  If  it  be  conceded  that  this  action  is  based  on 
a  new  promise,  or  acknowledgment  from  which  a  promise  may 
be  implied,  do  the  facts  proved  constitute  such  acknowledgment 
or  promise  ?  The  full  entry  in  the  annual  statement  made  by  the 
secretary,  having  any  bearing  on  the  question  before  us,  is,  under 
the  heading,  "  Bonded  Debt : ''  "  *  *  *  M.  Reichman,  past- 
due  bonds,  $2,600.00,"  and,  under  the  heading,  ^'  Approximate 
Estimate  of  Accrued  Interest  on  Bonds : "  "  *  *  ♦  On  $2, 
600.00  Reichman  bonds^  six  years,  at  ten  per  cent,  $1,560.00," 
This  statement  was  no  doubt  made  for  the  information  of  the  city 
council,  but  there  is  no  evidence  that  the  secretary  had  any 
authority  to  make  any  acknowledgment  or  promise  that  would 
bind  the  city ;  nor  is  there  any  evidence  that  the  city  council  ap- 
proved it,  or  in  any  way  acknowledged  the  existence  of  the  debt 
The  declaration  of  the  secretary,  at  most,  shows  that,  in  his 
opinion,  bonds  issued  to  M.  Reichman  for  $2,600  were  past  due, 
and  that  interest  on  them  to  time  report  was  made  amounted  to 
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$1,560 ;  but  the  city  cannot  be  bonnd  by  his  opinions,  even  if 
expressed  to  the  creditor,  and,  when  only  contained  in  report  to 
city  council,  they  are  wanting  in  all  the  elements  necessary  to 
an  acknowledgment  or  promise  by  which  the  city  can  be  bound. 
An  acknowledgment  from  which  a  promise  is  to  be  implied  must 
be  made  by  the  debtor  in  writing,  or  by  some  person  authorized  to 
make  it ;  and  it  must  be  made  to  the  person  holding  the  claim,  or 
to  some  person  acting  for  him.  Ko  acknowledgment  of  a  debt 
not  made  to  some  person  will  interrupt  the  running  of  the  statute, 
and  a  statement  made  by  an  agent  to  his  principal  cannot  operate 
as  an  acknowledgment.  It  has  been  held  that  the  acknowl- 
edgments in  writing  signed  by  the  debtor,  but  never  delivered  to 
the  creditor,  or  to  any  one  for  him,  cannot  interrupt  the  running 
of  the  statute,  or  remove  the  bar  completed  by  lapse  of  time. 
Allen  V.  Collier,  70  Mo.  138 ;  Merriam  v.  Leonard,  6  Cush.  153. 
A  promise  or  acknowledgment  made  by  a  stranger  is  not  safficient. 
Fort  Scott  V.  Hickman,  112  U.  S.  150 ;  5  Sup.  Ot.  Rep'r,  56 ; 
McBanney  v.  Snyder,  78  Penn.  St.  497 ;  Cape  Girardeau  Co.  v. 
Harbison,  58  Mo.  90 ;  Kirby  v.  Mills,  78  N.  C.  124 ;  Parker  v. 
Shuford,  76  N.  C.  219 ;  Carroll  v.  Forsyth,  69  111.  127 ;  Wachter 
V  Albee,  80  111.  47 ;  Ringo  v.  Brooks,  26  Ark.  543.  In  Fort 
Scott  V  Hickman  it  appeared  that  a  commi);tee  of  a  city  council 
appointed  to  consider  the  city  indebtedness  made  a  report  show- 
ing the  ^  assets  and  liabilities  of  the  city,  which  included  as  a 
liability  a  named  issue  of  bonds.  The  report  proposed  a  plan  for 
compromise  with  holders  of  city  bonds,  proposition  to  holders 
to  be  made  through  circular  which  the  committee  recommended, 
which  was  to  be  sent  to  persons  holding  city  bonds  other  than  the 
named  issue,  as  to  which  the  committee  made  no  report,  further 
than  to  include  them  in  statement  of  liabilities.  The  city  council 
adopted  the  report  of  committee,  and  ordered  the  circular  to  be 
sent  to  holders  of  bonds  other  than  the  issue  named,  which  was 
done.  On  this  state  of  facts,  it  was  held  that  neither  the  report 
of  committee,  its  adoption,  nor  the  circular  letter,  was  such 
acknowledgment  of  the  debt  evidenced  by  the  named  issue  of 
bonds  as  to  take  them  out  of  the  bar  of  the  statutes  of  limitation. 
Acknowledgment  of  a  debt  such  as  will  justify  the  raising  of  an 
implied  promise  to  pay  it  certainly  ought  to  be  made  to  the  other 
party  to  the  contract,  or  to  some  person  representing  him.     The 
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mere  fact  that  the  citj  levied  and  collected  taxes  to  meet  interest 
due,  and  create  a  sinking  fund,  cannot  operate  as  an  acknowl- 
edgment of  or  promise  to  pay  any  particular  bond  or  issue  of 
bonds.  No  fact  is  shown  by  the  evidence  which  defeats  the  bar 
of  the  statute  pleaded  ;  and,  as  the  cause  was  tried  without  a  jury, 
the  judgment  will  be  reversed,  and  here  rendered  in  favor  of  ap- 
pellant. 

It  is  so  ordered. 


BuRKHAM  V.  Ohio  &  Mississippi  Ry.  Co.  st  al. 

(2SN.  RR.  799;  122lDd.3i4.) 

^  1.  Railroad  in  Street.  Damages.  Estoppel.  An  abatting  owner  who 
consents  to  the  ose  of  the  street  by  a  railroad  company  cannot  afterward  en- 
join the  nae  of  the  street  or  recover  damages  therefor. 

2.  Liability  of  MuNiciPALrrr.  A  municipal  corporation,  which  grants 
permission  to  use  a  street  for  railroad  purposes,  is  not,  on  that  account,  liable 
to  the  abutting  owner  for  damages. 

3.  Liability  of  the  Railroad  Gohpany.  In  such  case  the  remedy  is 
against  the  railroad  company,  but  if  there  Is  no  substantial  damage  there  can 
be  no  recovery. 

John  K,  Thompson  for  appellant.  Warren  N,  Hauck^  Oeo. 
M.  Roberta  and  Chas.  W.  Stapp  for  appellees. 

Elliott,  J.  The  appellant  seeks  by  his  complaint  the  abate- 
ment of  a  naisance  by  the  removal  of  a  railroad  track  from  Wil- 
liam street,  in  the  city  of  Lawrencebargh,  and  also  to  obtain  an 
injunction,  and  to  recover  damages.  The  trial  court  admitted 
evidence  tending  to  prove  that  the  appellant  consented  to  the  oc- 
cupancy of  the  street,  and  assisted  in  making  the  fill  upon  which 
the  track  was  laid.  This  evidence  was  clearly  competent.  An 
abutting  owner  who  expressly  assents  to  the  occupancy  of  a  street 
cannot  afterward  ask  a  court  to  enjoin  the  use  of  the  street,  or 
award  him  damages.  "Wolfe  v.  Railroad  Co.,  15  B.  Monr.  404 ; 
Marble  v.  Whitney,  28  N.  Y.  297;  Murdock  v.  Eailroad  Co., 
10  Hun,  598.  In  Marble  v.  Whitney,  supra,  the  court,  in  speak- 
ing of  the  consent  of  the  plaintiff  to  a  change  in  a  highway,  said: 
^^  The  plaintiff's  consent  was  not  a  license  that  he  could  revoke 
after  the  alteration  was  made.    Commissioners  of  highways  may 
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act  upon  the  parol  consent  of  the  owner  in  laying  ont  or  altering 
a  highway  across  his  lands,  and  although  such  consent  may  be  re- 
voked, it  innst  be  done  before  the  road  is  laid  oat  or  the  altera- 
tion made.  If  the  commissioners  act  immediately  on  the  faith  of 
the  virtual  consent,  by  laying  outf  the  road  or  making  the  altera- 
tions, he  will  be  estopped  from  denying  the  legality  of  the  act. 
In  People  v.  Goodwin,  5  N.  Y.  568,  it  was  held  that  a  parol  con- 
sent was  sufficient,  and,  if  not  revoked  before  the  commissioners 
acted  on  the  faith  of  it,  was  irrevocable." 

The  liability  of  the  appellee,  the  city  of  Lawrenceburgh,  de- 
pends upon  different  rules  from  those  upon  which  the  liability  of 
the  railroad  company  depends,  and  we  shall  first  dispose  of  the 
branch  of  the  case  involving  the  liability  of  the  city.  We  have 
no  doubt  that  an  abutting  owner  has  a  proprietary  right  in  the 
street,  of  which  he  cannot  be  deprived  without  compensation. 
State  V.  Berdetta,  73  Ind.  185,  and  cases  cited ;  Ross  v.  Thomp- 
son, 78  Ind.  90;  City  of  Indianapolis  v.  Kingsbury,  101  Ind.  200 ; 
Town  of  Rensselaer  v.  Leopold,  106  Ind.  29;  5  N.  E.  Rep'r.  761. 
But  it  by  no  means  follows  from  this  that  a  city,  in  granting  a 
right  to  a  railroad  company  to  use  a  street,  deprives  the  abutter  of 
his  property.  The  grant  by  the  municipal  corporation  transfers 
no  proprietary  rights  of  the  abutter;  it  simply  grants  the  privilege 
the  city  has  power  to  grant.  In  granting  such  a  privilege,  a  city 
exercises  a  power  delegated  to  it  by  the  sovereign,  and  it  is  not 
liable  for  exercising  such  a  power.  Port  of  Mobile  v.  Railroad 
Co.,  84  Ala.  115;  4  South.  Rep'r,  106.  Notwithstanding  the 
grant  by  the  municipality,  the  abutting  owner  has  a  right  to  re- 
cover snch  damages  as  be  may  have  sustained  by  the  additional 
burden  imposed  upon  his  land.  "White  v.  Railroad  Co.,  ante, 
782  (this  term).  But  the  right  of  the  abutter  to  compensation 
is  against  the  raih*oad  compan^^,  and  not  against  the  city. 

It  is  true,  that,  where  the  grade  of  a  street  is  changed,  the 
abutter  is  entitled  to  such  damages  as  he  sustains.  City  of  La- 
fayette  v.  Wortman,  107  Ind.  404;  8  N.  E.  Rep'r,  277.  But 
while  this  is  true,  it  is  also  true  that  where  there  are  no  damages 
there  can  be  no  recovery.  There  can  be  no  recovery  yhere  there 
are  no  substantial  damages  shown,  for  the  right  to  recover  dam- 
ages is  purely  statutory,  since  at  common  law  there  was  no  such 
right,  and  it  is  clear  that  it  is  only  where  actual  damages  are  sus- 
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tained  that  an  action  will  lie.  City  of  Kokomo  v.  Mahan,  100 
Ind.  242;  City  of  Anderson  v.  Bain,  22  N.  E.  Rep'r,  823. 
Where  there  are  no  damages  there  can,  it  is  quite  clear,  be  no  re- 
covery nnder  the  statate,  and  the  right  is  exdasively  statutory. 

It  is  found  by  the  jury,  in  afiswer  to  the  interrogatories  sub- 
mitted to  them,  that  the  property  of  the  plaintiff  was  not  injured ; 
and  their  answers,  we  must  infer,  were  adopted  and  acted  upon 
by  the  court,  so  that  there  is,  clearly  enough,  no  case  made  against 
the  city.  It  is  incumbent  upon  a  property-owner  who  seeks  to 
recover  damages  for  the  construction  of  a  railroad  track  in  a  street 
to  show  that  the  additional  burden  caused  injury  to  his  property. 
Railway  Co.  v.  Eberle,  110  Ind.  542;  11  N.  E.  Rep'r,  467. 
Where  the  use  of  the  street,  and  the  changes  made  in  it  by  the 
railroad  company,  actually  benefit  the  abutting  property,  the 
owner  certainly  sustains  no  loss,  and,  if  he  sustains  no  loss,  no 
property  is  taken  from  him.  In  this  case  the  jury  find  that  the 
construction  of  the  railroad  did  not  cause  any  damage  to  the  com* 
plainant,  and  he  cannot,  therefore,  maintain  an  action.  There  is 
a  distinction  between  an  action  for  taking  a  street  for  the  use  of  a 
railroad,  and  an  action  to  recover  damages  for  the  negligent  and 
wrongful  operation  of  the  road,  but,  until  there  has  been  negli- 
gence or  wrong  in  operating  the  road,  no  action  to  recover  such 
damages  will  lie. 

In  one  of  the  interrogatories  submitted  to  the  jury  they  were 
asked  whether  the  plaintiff  knew  that  the  grade  was  being  raised 
in  front  of  his  property,  and  whether  ho  advised  that  it  be  done, 
and  whether  he  assisted  in  making  the  fill,  and  the  jury  answered, 
"  Yes ;  he  did."  It  is  evident,  from  what  has  already  been  said, 
that  the  fact  thus  found  effectually  defeats  a  recovery. 

We  have  examined  the  evidence,  and  think  it  well  sustains  the 
finding  and  judgment.  We  have  done  this,  notwithstanding  the 
fact  that  we  are  strongly  inclined  to  the  opinion  that  the  appellees 
are  correct  in  asserting  that  the  bill  of  exceptions  is  not  properly 
in  the  record. 

Judgment  affirmed. 

RaUroadivin  streeU  —  estoppel  to  claim  damagei.-i-One  who  induces  a 
railroad  company  to  locate  its  road  upon  the  street  in  front  of  his  property,  or 
who  consents  thereto,  will,  after  the  invitation  or  consent  has  been  acted  upon, 
be  estopped  from  claiming  damages  therefor,  or  from  enjoining  its  operation. 
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Wolf  ▼.  Coyington  &  Lexington  R.  Co.,  15  B.  Mour.  404 ;  Miller  ▼.  Bftilroad 
Co.,  6  Hill,  61 ;  Murdock  v.  Prospect  Park,  etc.,  Co.,  10  Hun,  598. 

For  a  general  diBcaasion  of  the  sabject  of  railroads  in  streets,  see  MoQnaid 
▼.  Portland,  etc,  R.  Co.,  1  Am.  R.  R.  &  Corp.  Rep.  34,  and  note,  p.  47. 


Town  of  Longmont  v.  Parker. 

(23  Pac.  R  44g ;  —  Col.  — .) 

1.  MuKiciPAL  Corporations.  Liabilitt  for  Damage  to  Abuttino  Prop- 
KBTT  BY  DrrcH  IN  Strsbt.  The  defendant  town  constracted  a  ditch  in  the 
0treet  in  front  of  the  plaintiflTs  property  aboat  fourteen  feet  wide  and  six  feet 
deep,  for  supplying  the  town  with  water.  The  fee  of  the  street  was  in  the 
pablic.  It  was  held  that  the  plaintiff  was  entitled  to  recover  the  amount  of  de* 
preciation  to  his  property  caused  by  the  ditch. 

2.  Constitutional  Law.  Meaning  of  the  Word  *'  Damaged"  in  the 
Constitution.  Under  the  provision  of  the  constitution  that  "  private  prop. 
erty  shall  not  be  taken  or  damaged  for  public  or  private  use  without  just  com- 
pensation,'* the  owner  of  property  abutting  on  a  street,  who  sustains  a  damage 
different  in  kind  from  that  suffered  by  the  general  public,  by  reason  of  the  use 
or  improvement  of  the  street,  is  entitled  to  recover  to  the  extent  of  such 
damage. 

8.  Right  of  Ingress  and  Egress.  Interfering  with  the  right  of  ingress 
and  egress  to  abutting  property  is  a  damage  peculiar  to  the  owner. 

F[  B.  Seoar  and  B.  Z,  Carr  for  appellant.  Kinne  cfe  Way 
tor  appellee. 

Reed,  C.  Parker,  the  appellee,  plaintiff  below,  claimed  to  be 
the  owner  of  a  five-acre  tract  of  land  near  the  town  of  Longmont. 
Upon  the  trial,  no  direct  proof  of  ownership  of  Parker  was  offered, 
bnt  no  objection  was  made  on  account  of  the  kind  of  proof 
offered  and  admitted,  and  the  ownership  will  be  regarded  as  con- 
ceded by  appellant  on  the  trial.  Plaintiff  had  a  brick  house  and 
some  other  improvements  on  his  land  near  the  west  line  of  the 
lot,  and  resided  in  it .  The  lot  abutted  upon  the  east  line  of  the 
public  highway,  sixty  feet  in  width.  The  house  was  about  twenty- 
five  feet  from  the  line  of  the  road.  The  defendant  was  a  munici- 
pal corporation.  In  the  spring  of  1885,  some  time  after  the  oc- 
cupation of  plaintiff  commenced,  and  after  the  erection  of  the 
bouse  and  buildings,  the  defendant  excavated  a  ditch,  for  the 
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purpose  of  supplying  the  town  with  water,  in  the  highway  in 
front  of  the  residence  of  plaintiff,  on  the  west  side  of  the  high- 
way, the  distance  from  the  line  of  plaintiff's  lot  to  the  bank  of 
the  ditch  being  about  forty-nine  feet.  Directly  in  front  of  the 
premises  of  plaintiff  the  ditch,  at  its  greatest  width,  was  &om 
fourteen  to  seventeen  feet,  and  its  depth  about  six  feet  or  more. 
Plaintiff^s  land  abutted  upon  the  highway,  no  part  of  which  had 
been  his  property,  the  party  from  whom  he  acquired  title 
having  dedicated  the  land  in  the  highway  to  public  use  previous 
to  the  sale  of  the  land  to  plaintiff.  Plaintiff  brought  this  suit  to 
recover  damages  to  his  property  by  the  constructing  and  main- 
taining of  the  ditch.  It  is  assigned  for  error  that  the  court  over- 
ruled the  demurrer  to  the  complaint.  On  examination,  we  do 
not  think  the  grounds  of  demurrer  well  taken,  or  that  the  court 
erred  in  the  judgment  upon  it.  It  is  unnecessary  for  an  under- 
standing of  the  case  that  the  pleadings  be  set  out  in  full.  It  is 
suflBcient  to  say  that  the  issue  presented  for  trial  was  whether  the 
plaintiff's  property  had  or  had  not  been  damaged  by  the  excava- 
tion and  existence  of  the  ditch.  The  case  was  tried  to  a  jury. 
The  evidence  was  conflicting.  Several  witnesses  testified  to 
damage,  varying  in  amount  from  $300  to  $500 ;  but  their  evi- 
dence in  regard  to  the  manner  of  arriving  at  the  amount  of  dam- 
age and  the  elements  of  damage  going  to  make  up  the  aggregate 
was  quite  vague  and  indefinite.  About  an  equal  number  of  wit 
nesses  testified  that  in  their  opinion  there  was  no  damage.  It 
was  in  ©vidence  that  the  earth  taken  out  in  excavating  the  ditch 
was  deposited  in  the  road  in  front  of  the  premises  of  plaintiff ;  a 
part  of  it  had  been  removed  by  the  defendant  a  short  distance, 
and  used  in  grading  the  road  in  front  of  plaintiff's  property ;  and 
that  this  left  the  road  higher  in  places  than  the  adjoining  land  of 
plaintiff.  The  verdict  was  found  for  the  plaintiff  for  $150,  and 
judgment  entered  upon  the  verdict. 

Considerable  latitude  was  allowed  and  indulged  in  in  the  way 
of  proof  upon  the  trial,  and  some  very  remote  and  novel  elements 
of  damage  introduced,  but  no  objection  appears  to  have  been 
made  or  exceptions  taken.  No  exception  was  taken  and  no  error 
assigned  upon  the  instructions  given.  Taken  as  a  whole,  they 
substantially  submitted  the  question  of  damage,  and  the  law  in 
this  state,  as  announced  in  City  of  Denver  v.  Bayer,  7  Colo.  113; 
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2  Pac  Rep'r,  6,  where  section  15  of  article  2  of  the  state  consti- 
tution ("  that  private  property  shall  not  be  taken  or  damaged  for 
public  or  private  use  without  just  copipensation  ")  is  carefully 
considered  and  apph'ed ;  and  where  it  was  held  that  in  a  case  like 
the  present,  where  the  land-owner  had  no  fee  in  the  land  occupied 
as  a  highway,  but  his  land  abutted  upon  it,  and  he  had  rights  therein 
not  shared  in  common  with  the  general  public  for  purposes  of  travel 
and  use,  a  party  using  or  appropriating  such  highway,  or  a  portion 
of  it,  for  other  and  different  purposes  than  the  one  contemplated, 
whereby  the  highway  was  obstructed  and  impaired  as  a  means  of 
ingress  and  egress,  would  be  liable  to  the  abutting  land-owner 
for  any  consequential  damages  arising  from  such  appropriation 
and  use  depreciating  the  value  of  the  property.  This  application 
of  the  constitutional  prohibition  is  well  sustained  by  many  author- 
ities, particularly  by  the  construction  given  by  the  English  courts 
to  the  Land  Clauses  Consolidation  Act  and  Railway  Clauses 
Consolidation  Act  of  1845  (8  Vict.,  chaps.  18,  20).  In  those 
cases  the  words  used  are  "injuriously  affected,"  which  are 
certainly  in  meaning  and  intention  the  same  as  the  word 
"  damaged,"  in  our  constitution.  In  those  cases  it  has  in- 
variably been  held  that  abutting  owners,  under  circumstances  like 
those  presented  in  this  case,  could  recover  consequential  damages 
to  the  extent  of  the  lessened  value  of  the  property.  The  case  of 
Beckett  v.  Railway  Co.,  L.  R,  3  C.  P.  82,  was  tried  before  Cock- 
bum,  C.  J.  (1867).  In  that  case  the  street  by  an  embankment 
was  narrowed  from  fifty  to  thirty-three  feet  opposite  the  property 
of  the  plaintiff,  and  upon  the  trial  it  was  left  to  the  jury  to  say 
from  the  evidence  "whether  there  had  been  any  diminution  in 
the  value  of  the  plaintiff's  house  by  reason  of  the  construction  of 
the  road  in  front  of  it."  Upon  review,  in  the  opinion  of  Bovill, 
C.  J.,  the  instruction  was  held  to  be  correct,  and  it  was  said : 
"  Now,  the  question  arises  whether  the  plaintiff's  house  in  the 
case  was  ^  injuriously  affected,'  *  ♦  *  and  whether  there  is 
damage  sustained  by  the  plaintiff,"  etc.  Here  it  will  be  observed 
that  the  words  "  injuriously  affected  "  are  treated  as  synonymous 
with  "  damage,"  the  word  used  in  the  constitution.  Some  states, 
notably  Pennsylvania,  have  given  provisions  similar  to  that  in  our 
constitution  a  construction  different  from  that  given  by  this  court. 
The  language  in  section  8,  article  16,  of  the  constitution  of  Penn- 
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eylvama,  is,  ^^  shall  make  just  compensation  for  property  taken^ 
injured  or  destroyed."  In  Railroad  Co.  v.  Lippincott,  116  Penn. 
St.  472;  9  AtL  Rep'r,  871,  it  was  held  that  a  depreciation  of 
property  by  reason  of  the  construction  and  operation  of  a  rail- 
road upon  the  lands  of  the  company,  was  not  an  injury  for  which 
any  damages  could  be  recovered  But  for  the  protection  of  indi- 
vidual rights,  and  as  being  more  in  harmony  with  ijie  principles 
of  the  common  law,  we  think  the  construction  of  this  court  and 
those  of  England  better  and  more  consonant  with  reason.  Under 
the  decisions  of  this  court,  the  questions  for  the  jury  to  determine 
from  the  evidence  were  whether  the  plaintiff  suffered  damages 
differing  in  kind  from  those  suffered  by  the  general  public,  and 
whether  the  property  of  the  plaintiff  had  been  lessened  in  value 
by  the  act  of  Ibe  defendant.  It  cannot  be  said,  under  the  evi- 
den ce,  that  the  verdict  was  excessive.-  It  was  midway  between 
nothing,  as  fixed  by  the  defendant's  witnesses,  and  $300,  the  low- 
est estimate  of  witnesses  for  plaintiff;  There  having  been  no 
serious  error  in  the  admission  of  the  testimony  or  charge  by  the 
court,  the  judgment  should  be  affirmed. 

Pattison,  0.,  concurs.    Kichmond,  C,  dissents. 

Peb  CuBiAii.  For  the  reasons  stated  in  the  foregoing  opinion 
the  judgment  is  affirmed. 

1.  Ditch  in  street  —  taking. —  Where  the  conptituiion  only  required  com- 
pensation to  be  made  for  property  taken  for  public  use,  it  was  held  that  dam- 
age to  abutting  property  by  a  ditch  in  the  street,  which  had  become  greatly 
enlarged  by  erosion,  so  as  to  materially  impair  access  to  the  property,  was  not 
actionable  ;  Qodall  v.  Milwaukee,  5  Wis.  82 ;  and  see  Fisk  ▼.  Springfield,  116 
Mass.  88. 

2.  Meaning  of  the  words  "  damaged,"  *'  ii^ured  "  and  the  like  in  con- 
stitutions and  statutes. —  Many  of  the  state  constitutions  now  provide  that 
compensation  must  be  made  for  property  "  damaged'*  or  "  injured"  as  well  as 
for  property  **  taken  **  for  public  use.  See  Lewis  Em.  Dom.,  §  221.  The  fol- 
lowing  may  be  regarded  as  leading  cases  on  the  construction  of  these  words: 
Rigney  v.  Chicago,  102  111.  64;  Chicago,  etc.,  R.  Co.  v.  Ayers,  106  lU.  611 ; 
Gottschalk  v.  Chicago,  etc.,  R.  Co.,  14  Neb.  550 ;  Omaha  v.  Kramer,  25  Neb. 
489  ;  Chicago,  etc.,  R.  Co.  v.  Hazels  (Neb.),  42  N.  W.  Rep*r,  93  ;  Hot  Springs 
R.  Co.  V.  Williamson,  45  Ark.  429  ;  City  Council  of  Montgomery  v.  Town- 
send,  80  Ala.  489  ;  Reardon  v.' San  Francisco,  66  Cal.  492  ;  Denver  v.  Bayer, 
6  Colo.  118;  Atlanta  v.  Green,  87  Ga.  386;  Galveston,  etc.,  R.  Co.  v.  Fuller, 
68  Tex.  467 ;  Johnson  v.  Parkersburg,  16  W.  Va.  402  ;  Reede  v.  St.  Louis 
(Mo.),  6  S.  W.  Rep'r,  257;  Pennsylvania  R.  Co.  v.  Miller,  1  Am.  R.  R.  &  Corp. 
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Bep.  15.    The  oonstraction  of  these  words  is  f  QII7  treated  in  Lewis  Em.  Dom., 
chap.  VIII. 

The  constr action  of  the  words  "injurioaaly  affected"  in  the  English 
Btatutes  as  to  taking  private  property  for  public  ase  U  fully  considered  and 
settled  in  McCSarthy  ▼•  BCetropolitan  Board  of  Works,  7  Eng.  &  Ir.  App.  343 ; 
Caledonian  By.  v.  Walker's  Trustees,  7  App.  Gas.  259. 


Buck  v.  City  of  Biddefobd. 

(19  Atl.  R.  912;  82  Me.  438.) 

1.  Municipal  Ck>RFORATiONS.  Depectivk  Streets.  Sunday  Travel- 
DIG.  Traveling  on  the  Lord's  day  may  be  Justified  on  the  ground  of  necessity 
or  as  a  deed  of  charity. 

3.  A  woman  visiting  at  the  plaintiff's  house  informed  him  on  the  Lord's  day 
that  she  had  got  to  go  home  that  night,  a  distance  of  some  two  miles,  on  a 
cold,  windy  day  in  December.  He  thereupon  took  her  home  with  his  horse 
and  sleigh.     Held,  that  the  act  was  not  unlawful. 

8.  I>EFBCTiyB  Gratinq  over  Cess-pool.  A  way  is  defective  when  there  is 
a  cess-pool  in  it,  with  an  iron  grating  or  cover  having  between  its  bars  and 
rim  a  space  wide  enough  to  receive  a  horse's  foot. 

4.  Notice  of  Defect.  In  an  action  to  recover  damages  by  reason  of  a  de- 
fective way,  it  appearing  that  the  cover  to  a  cess-pool,  which  created  the  de- 
fect, was  placed  there  by  a  street  commissioner,  held,  that  no  other  or  further 
notice  is  necessary. 

5.  Whole  Width  of  City  Street  Should  be  Free  from  Defects.  A 
traveler  has  the  right  to  presume  that  he  may  drive  with  safety  over  all  parts 
of  a  street  which  is  a  public  thoroughfare  of  a  city.  He  is  not  required  to 
leave  his  team  in  the  middle  of  the  street  while  stopping,  but  may  drive  to 
the  side  of  the  street,  and  near  the  curbing. 

Hamilton  dk  Haley  for  plaintiff.     E,  Stone  for  defendant. 

Walton,  J.  As  the  plaintiff  was  driving  along  one  of  the 
streets  of  the  city  of  Biddeford,  his  horse's  foot  slipped  into  the 
grating  covering  a  cess-pool,  and  the  horse  was  thereby  thrown 
down,  and  so  badly  injured  that  it  was  necessary  to  kill  him. 
The  plaintiff  claims  that  the  city  is  liable  for  the  value  of  his 
horse.     The  city  denies  its  liability. 

1.  The  accident  occurred  on  Sunday,  and  it  is  claimed  that  on 
this  account  the  plaintiff  is  precluded  from  recovering.  We  think 
not.  It  is  true  that  all  unnecessary  traveling  on  the  Lord's  day 
k  prohibited.  So  are  all  other  kinds  of  worldly  business.  And 
It  has  been  decided  that,  when  one  receives  an  injury  through  a 
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defect  in  a  highway,  while  unlawfully  traveling  on  the  Lord's 
day,  a  recovery  for  the  injury  cannot  be  had.  Cratty  v.  Bangor, 
57  Me.  423.  But  all  traveling  on  the  Lord's  day  is  not  unlawful. 
If  it  was,  one  could  not  visit  the  sick,  or  go  to  church,  nor  attend 
a  funeral,  on  that  day,  without  being  guilty  of  a  crima  And  it 
was  held  in  O'Connell  v.  Lewiston,  65  Me.  34,  that  one  might 
lawfully  travel  on  the  Lord's  day  for  exercise  in  the  open  air. 
And  it  was  held  in  Crosinan  v.  Lynn,  121  Mass.  301,  that  to  go 
after  a  domestic  on  the  morning  of  the  Lord's  day,  and  bring  her 
home  to  assist  in  the  preparation  of  the  morning  meal,  was  not 
unlawful ;  that  such  an  act  might  properly  be  regarded  as  a  work 
of  necessity  In  this  case  a  woman  had  been  visiting  at  the 
plaintiff's  house,  and  she  informed  him  od  the  Lord's  day  that  she 
had  got  to  go  home  that  night.  It  was  in  December.  The  day 
was  cold  and  windy,  and  the  distance  was  two  miles.  He  there- 
upon took  his  horse  and  sleigh,  and  was  carrying  her  home  at  the 
time  of  the  accident.  We  do  not  think  the  act  was  unlawful. 
We  think  it  may  be  justified  on  the  ground  of  necessity  or  as  a 
deed  of  charity. 

2.  It  is  claimed  that  the  way  was  not  defective.  We  think  it 
was.  It  had  a  cess-pool  in  it,  with  an  iron  cover ;  and  the  evi- 
dence shows  that  between  one  of  the  outside  bars  and  the  rim 
was  a  space  wide  enough  to  receive  a  horse's  foot,  and  that  such 
was  the  width  of  the  space  was  demonstrated  by  the  fact  that  the 
foot  of  the  plaintiffs  horse  did  slip  into  it,  and  was  there  held  so 
fast  as  to  throw  him  down,  and  it  was  with  great  diflSculty  that 
his  foot  was  extricated ;  and,  when  it  was  extricated,  it  was  so 
torn  and  injured  that  the  horse  was  ruined,  and  had  to  be  killed. 
We  think  the  street  must  be  regarded  as  having  a  very  dangerous 
defect  in  it. 

3.  Another  question  is  whether  the  city  had  suflScicnt  notice 
of  the  defect.  We  think  it  did.  It  was  decided  in  Holmes  v. 
Paris,  75  Me.  559,  that  when  one  of  the  officers  of  a  town  to 
whom  notice  of  a  defect  may  be  given,  himself  creates  a  defect  by 
placing  some  object  dangerous  to  travelers  within  the  limits  of 
the  highway,  and  leaving  it  there,  the  statutory  notice  of  twenty- 
four  hours  is  unnecessary;  that  ^*  notice  of  a  fact  to  a  person  who 
already  knows  the  fact  cannot  be  useful."  And  this  case  falls 
within  the  principle  of  that  case.    The  cover  to  the  cess-pool, 
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which  created  the  defect,  was  placed  there  by  a  street  commis- 
sioner of  the  city.  He  knew  its  condition  from  the  beginning,  and 
no  other  or  farther  notice  was  necessary. 

4.  It  is  claimed  that  at  the  time  of  the  accident  the  plaintiff 
was  not  in  the  exercise  of  dne  care.  We  think  he  was.  It  is  true 
that  he  was  not  in  the  middle  of  the  street.  He  had  driven  to 
the  side  of  the  street,  and  was  near  the  curbing.  Bat  he  was 
properly  there.  He  had  reached  the  end  of  his  journey,  and  was 
about  to  stop.  Surely,  he  could  not  be  required  to  leave  his 
horse  and  sleigh  in  the  middle  of  the  street  while  stopping.  And 
his  was  not  a  road  in  the  country,  the  sides  of  .which  had  been 
left  unprepared  for  travel.  It  was  one  of  the  public  thorough- 
fares of  a  city,  over  all  parts  of  which  a  traveler  had  a  right  to 
presume  he  could  drive  with  safety.  We  think  the  plaintiff  was 
in  the  exercise  of  reasonable  care. 

5.  Damages.  The  plaintiff's  horse  was  so  badly  injured  that, 
after  keeping  him  nine  or  ten  days,  and  finding  that  a  cure  was 
probably  impossible,  it  was  deemed  advisable  to  kill  him,  and  he 
was  killed.  The  evidence  satisfies  us  that  he  was  worth  before 
the  injury  $150,  and  we  think  the  plaintiff  is  entitled  to  recover 
that  amount. 

Judgment  for  plaintiff  for  $150  damages. 

Danforth,  Virgin,  Emery,  Foster  and  Haskell,  JJ.,  concurred, 

1.  Soaday  traveling  —  whether  a  bar  to  a  suit  for  negligence.  — Delaware, 
etc.,  R.  Go.  ▼.  Traatwein,  1  Am.  R.  R.  ft  Corp.  Rep.  688. 

2.  When  doty'  to  keep  entire  width  of  street  in  repair.  —  Goeltz  ▼.  Town 
of  Aahland,  1  Am.  R.  R.  &  Corp.  Rep.  442,  and  note  ;  Brown  v.  Inhabitants  of 
8kowhegan,  ante. 
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(18  8.  W.  B.  667 ;  76  Tez.  667.) 

1.  Hailboad  Companies.  Suit  for  Nbgligbntly  CAusma  Dbath.  Evi- 
DBNCE.  PlaintiflTs  intestate  was  a  fireman  on  a  water  train  operated  bj  ap. 
pellant  on  a  single-track  road  and  was  killed  by  a  collision  with  a  passenger 
train.  A  conversation  between  the  engineer  of  the  water  train  and  a  tele- 
|rraph  operator  in  reference  to  the  point  of  meeting  the  passenger  train  was 
held  to  be  admissible  as  a  part  of  the  transaction. 
VOL.  II — 18 
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2.  Running  Tbain  Without  a  Condugtob.  Though  the  proof  showed 
that  it  was  castomarj  for  railroads  to  eqaip  such  trains  with  a  ccndactor,  en. 
gineer,  fireman  and  brakeman,  yet  the  operation  of  the  train  in  question  with- 
out  a  conductor  was  not  necessarilj  negligent,  but  the  question  would  be 
whether  that  method  was,  under  the  circumstances,  reasonably  safe. 

8.  ExPBRT  Tbstimont.  a  hypothetical  question  addressed  to  an  expert 
need  not  embrace,  in  its  assumptions,  all  the  facts  which  the  evidence  tends 
to  establish,  but  no  facts  should  be  assumed  which  the  evidence  does  not  war- 
rant. 

4.  Measure  of  Damaobs.  The  plaintiff  was  the  sole  surviving  paredt  of 
the  deceased,  who  was  a  minor.  Held,  that  the  right  of  recovery  was  not 
limited  to  the  wages  which  deceased  might  have  earned  during  his  minority, 
but  that  she  was  entitled  to  recover  any  prospective  pecuniary  loss  as  well  as 
during  the  minority  of  deceased. 

5.  Expectation  of  Life.  Plaintiff  was  the  sole  beneficiary  of  the  suit. 
Held,  that  it  was  not  necessary  to  prove  her  expectation  of  life,  but  that  the 
jury  might  judge  thereof  from  her  age  and  physical  condition. 

6.  Exemplary  Damages.  In  this  class  of  actions,  exemplary  damages  can- 
not be  recovered. 

7.  Precautions  after  the  Accident.  Evidence  that  ever  since  the  acci- 
dent appellant  had  employed  a  conductor  on  its  water  trains,  was  held  to  have 
been  properly  excluded. 

J.  W.  Terry  for  appellant.  Brady  <&  Ring  and  Parker  cfe 
Pearson  for  appellee. 

Gaines,  J.  This  suit  was  brought  by  appellee  against  appellant 
to  recover  damages  for  injuries  resulting  in  the  death  of  Alexan- 
der Compton,  her  minor  son.  His  death  was  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  company.  The  son 
was  eighteen  years  old  at  the  time  of  the  accident,  and  had,  with 
the  consent  of  plaintiff,  been  employed  by  the  defendant  in  its 
shops  as  a  "  wiper,"  whose  duty  it  was  to  clean  engines.  On  the 
afternoon  of  the  day  of  his  death,  he  was  sent  out  on  a  water 
train  as  fireman.  The  train  left  Galveston  about  4  o'clock  p. 
M.,  and  ran  to  Duke,  a  station  four  miles  north  of  the  city.  Upon 
the  return  trip,  at  about  half  past  9  o'clock  at  night  of  the 
same  day,  it  collided  with  a  passenger  train  running  north.  The 
plaintiff's  son  was  killed  by  the  collision.  The  accident  oc- 
curred south  of  the  station  known  as  "Alvin"  and  north  of  that 
known  as  "  Hitchcock."  The  train  consisted  of  eleven  water-cars 
and  an  engine,  and  was  operated  on  the  trip  by  an  engineer 
named  Hitchcock,  Alexander  Compton,  who  acted  as  firemen, 
and   one  brakeman.     The  plaintiff  adduced   testimony  tending 
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Btronglj  to  show  that  it  was  a  general  custom  among  railroad 
companies  to  man  -such  trains  with  a  conductor,  an  engineer,  a 
fireman  and  at  least  one  brakeman,  and  that  it  was  not  regarded 
as  pmdent  to  ran  sach  a  train  withont  such  employes.  The  facts 
were  very  fully  alleged  in  the  petition,  and  the  negligence  of  the 
company  in  failing  to  send  out  a  conductor  in  control  of  the  train 
was  charged  to  be  the  proximate  cause  of  the  injury.  The  de- 
fendant pleaded  a  general  demurrer,  and  specially  answered  that 
the  accident  was  caused  by  the  negligence  of  Hitchcock,  the  en- 
gineer, who  was  the  fellow-sei^vant  of  Alexander  Oompton,  the 
deceased,  and  that,  therefore,  the  plaintiflE  could  not  recover. 

During  the  progress  of  the  trial,  defendant's  counsel  oflEered  to 
prove  by  a  witness  the  following  facts :  That  he  (the  witness) 
was  present  at  Duke  station  in  the  afternoon  of  the  night  of  the 
18th  of  November,  just  before  the  water  train  which  afterward 
collided  with  the  passenger  train  left  Duke  for  Galveston,  and 
that  he  heard  the  following  conversation  between  the  operator  at 
Duke  and  a  man  who  got  oflE  the  engine  of  the  water  train,  who 
was  either  the  engineer  or  fireman:  The  operator  told  the 
man  he  ought  to  meet  the  passenger  train  at  Alvin.  The  man 
then  said  to  the  operator :  "  I  am  hungry.  Can't  we  make  Hitch- 
cock ?  "  a  station  south  of  Alvin  and  south  of  Halls ;  to  which 
the  operator  said :  "  No."  The  man  then  got  on  the  engine,  and 
the  train  departed  in  the  direction  of  Galveston.  When  the  wit- 
ness was  asked  how  he  knew  that  this  man  was  the  engineer  or 
fireman,  he  stated  that  he  did  not  remember  the  appearance  of 
the  man  well  enough  to  describe  him.  He  looked  like  he  had 
been  working  on  the  engine.  He  got  off  the  engine,  had  the 
conversation  with  the  telegraph  operator,  then  got  back  on  the 
engine,  and  went  off  with  the  engin^  The  plaintiff  objected  to 
the  testimony  on  the  grounds:  "  (1)  that  it  was  hearsay ;  and  (2) 
that  the  witness  did  not  identify  the  man  as  the  engineer."  The 
evidence  was  excluded.  We  are  of  opinion  that  this  was  error. 
The  testimony  tended  to  prove  that  an  order  was  given  to  the 
person  in  charge  of  the  train  to  stop  at  Alvin,  and  to  await  the 
passage  of  the  north-bound  passenger  train,  and  that  his  desire 
was  to  hasten  forward,  and  to  meet  the  latter  train  at  Hitchcock. 
Therefore,  its  tendency  was  to  show  that  the  accident  was  the 
result  of  the  negligence  of  the  engineer.     The  conversation  was 
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a  part  of  the  transaction,  and  was,  as  such,  admissible.  It  was, 
therefore,  not  hearsay,  as  is  claimed  in  the  first  ground  of  objec- 
tion. Railway  Co.  v.  Collier,  62  Tex.  318.  The  second  ground 
of  objection  was  not  more  tenable.  The  witness,  it  is  true,  did 
not  know  the  engineer,  and  could  not  describe  him ;  but  the  facts 
that  there  were  but  two  persons  on  the  engine ;  that  the  man  in 
question  left  the  engine  apparently  for  instructions;  and  imme- 
diately resumed  his  place  upon  it,  and  that  the  engineer  was  the 
proper  person  to  receive  the  orders,  together  with  the  conversa- 
tion itself,  were  circumstances  which,  taken  together,  tended  very 
strongly  to  show  that  he  was  the  engineer.  If  the  engineer  be- 
lieved that  he  could  reach  Hitchcock  before  meeting  the  passenger 
train,  and  if  he  attempted  to  accomplish  this  contrary  to  his  in- 
structions, and  thereby  caused  the  collision,  then  the  accident  was 
not  the  result  of  the  failure  to  provide  the  train  with  a  sufiicient 
number  of  men  to  operate  it  safely  in  every  emergency,  but  was 
proximately  caused  by  the  engineer's  own  negligence.  It  is  in- 
sisted on  behalf  of  appellee  that,  if  the  company  was  negligent  in 
sending  out  the  train  without  a  conductor,  and  the  collision  would 
not  have  occurred  if  the  conductor  had  been  sent,  it  is  liable  for 
the  injury  notwithstanding  the  engineer  may  have  been  negli- 
gent. But  we  are  not  of  that  opinion.  We  think  that,  if  the 
accident  would  not  have  happened  but  for  the  negligence  of 
Hitchcock,  his  want  of  care  was  the  proximate  cause  of  the  injury, 
and  that  the  result  cannot  be  imputed  to  the  negligence  of  the 
defendant  in  failing  to  provide  a  conductor  for  the  train.  For 
this  reason,  we  think  the  testimony  which  was  excluded  was  rele- 
vant and  material,  and,  being  legal,  that  its  exclusion  is  error  for 
which  the  judgment  must  be  reversed. 

Since  the  judgment  is  to  be  reversed,  we  consider  it  unneces- 
sary to  discuss  at  length  the  correctness  of  that  part  of  the  charge 
of  the  court  which  is  complained  of  in  appdlant's  third  assign- 
ment. We  think  the  charge  is  objectionable  because  it  gives  too 
much  prominence  to  the  alleged  custom  of  other  railroad  com- 
panies to  send  out  trains  equipped  with  a  conductor  in  addition 
to  the  engineer  and  brakeman>.  We  are  of  opinion  that  the  mere 
fact  that  railroad  companies  generally  adopted  such  a  custom 
would  not  make  it  negligent  in  the  defendant  company  to  fail  to 
observe  it,  provided  its  method  of  operating  its  trains  was,  in 
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point  of  fact,  reasonably  safe.  The  paragripK  of  tlie  instructions 
in  which  the  law  is  applied  to  the  facts  of  the  case  is  as  follows : 
"If  you  believe  from  the  evidence  that  an  estabKsfiiefl-  rale,  cus- 
tom or  usage  prevailing  in  the  railway  service  in  Teiife^on  prop- 
erly-regulated railroads  was  violated  in  the  sending  ouf  of,-J:he 
said  water  train  in  charge  of  the  engineer,  Hitchcock,  uriaSbfctlin- 
panied  by  a  conductor,  and  that  the  observance  of  such  custom 
or  usage  so  violated  was  reasonably  necessary  for  the  reasonable 
safety  of  the  defendant's  employes  and  the  public  generally,  and 
that  such  usage  was  violated  with  the  knowledge,  or  with  the  con- 
sent or  acquiescence,  of  defendant's  general  managing  officers,  or 
that  they  failed  to  use  reasonable  diligence  in  enforcing  the 
observance  of  the  same,  and  were  thereby  guilty  of  negligence, 
and  that  such  negligence  on  their  part  was  a  direct  or  proximate 
cause  of  said  collision,  and  that  Alexander  Compton,  deceased, 
when  he  went  out  withfsaid  Hitchcock  on  the  occasion  on  which 
he  was  killed,  did  not  know  the  existence  of  such  rule,  custom  or 
usage,  or,  if  he  did  know  of  the  same,  he  did  not  know  of  the 
danger  resulting  from  violation  of  the  same,  and  that,  under  the 
circumstances,  he  could  not  reasonably  have  bden  expected  to 
have  had  such  knowledge,  you  will  find  for  the  plaintiff ;  other- 
wise yon  will  find  for  the  defendant."  We  are  not  prepared  to 
say  that  this  involves  any  legal  proposition  that  is  not  sound. 
But,  taken  in  connection  with  the  previous  portions  of  the  charge, 
we  think  the  jury  may  have  concluded  that,  if  the  custom  of 
other  railroad  companies  was  proved,  it  was  negligence  in  the  de- 
fendant company  not  to  observe  it,  without  reference  to  the  fact 
whether  the  presence  of  a  conductor  upon  the  train  in  question 
was  reasonably  necessary  to  its  safety  or  not.  Without  deciding 
whether  or  not  the  judgment  should  be  reversed  on  account  of 
the  charge,  we  deem  it  sufficient  to  intimate  its  defect,  in  order 
that  it  may  be  remedied  upon  another  trial. 

In  course  of  the  trial  the  court  admitted,  over  the  defendant's 
objection,  the  answer  of  certain  witnesses,  shown  to  be  experts, 
to  the  following  hypothetical  question :  "  It  is  claimed  in  the 
case  at  bar  that  an  ordinary  water  train,  consisting  of  eight  or 
twelve  cars,  was  sent  from  a  certain  city  in  southern  Texas  to  a 
point  some  forty  miles,  or  thereabout,  distant  therefrom,  for  the 
purpose  of  getting  at  said  point  a  load  of  water  from  an  ordinary 
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water-tank,  and  tbeitpetam  to  said  city  with  the  water  on  the 
same  day ;  that "^id  train,  on  said  trip,  left  said  city  abont  4  or 
4: 30  p.  M.  in Hhfi' afternoon  of  a  certain  day  in  the  month  of  No- 
vember ;-Blifti>  the  said  forty  miles  of  railroad  track  over  which  the 
train  >a^^sent  between  said  city  and  the  point  to  which  the  above 
tsaiifr.was  going  for  the  water  was  then  being  used  by  four  daily 
*{)^euger  trains  and  the  same  number  of  regular  daily  freight  trains, 
while  about  twenty-eight  miles  of  the  same  track  was  then  being 
used  by  two  more  daily  passenger  trains,  it  being  a  single  track,  and 
in  first-class  condition.  Please  state  the  number  of  employes  which, 
in  accordance  with  ordinary  rules,  customs  or  usages  (Jf  the  railway 
service,  would  accompany  said  water  train,  on  said  trip,  and  state 
the  names  of  the  positions  that  each  of  such  employes,  respect- 
ively, would  hold  on  such  trains,  and  the  duty  which  each  man 
would  perform  in  connection  therewith."  The  answer  admitted 
was  as  follows :  ''  Such  a  special  train  yrould,  ordinarily,  be  ac- 
companied by  an  engineer,  fireman,  conductor  and  two  brakemen. 
The  engineer  would  attend  to  his  engine;  the  fireman  would 
assist  the  engineer ;  and  the  conductor  have  full  control  of 
the  employes  off  the  train,  would  look  out  for  the  running  of  the 
train,  and  would  see  that  it  kept  out  of  the  way  of  all  trains,  and 
would  run  according  to  orders  from  the  dispatcher's  office.  One 
brakeman  would  be  at  the  rear  end  of  the  train,  and  the  other  at 
the  head  end."  The  evidence  was  objected  to  on  the  ground  that 
the  hypothetical  case  upon  which  the  opinion  of  the  witnesses 
was  asked  was  not  the  precise  case  shown  by  the  evidence.  Sphere 
was  evidence  to  show  that  during  the  hours  required  for  tlie  water 
train  to  make  the  trip  from  -Galveston  to  Duke,  and  to  return, 
there  were  but  two  regular  trains  assigned  to  run  on  that  part  of 
the  road  — one  going  north  and  the  other  south  —  although,  dur- 
ing the  twenty-four  hours,  eight  trains  did  run  as  stated  in  the 
question.  Concerning  this  matter,  there  was  no  conflict  in  the 
evidence.  It  is,  therefore,  insisted  that  the  question  should  have 
been  whether  or  not  it  would  have  been  safe  to  operate  a  train 
such  as  is  described  in  the  question  over  a  road  where,  during  the 
time  of  its  trip,  it  would  meet  but  two  trains.  We  understand 
the  rule  to  be  that  the  opinion  of  an  expert  upon  an  hypothetical 
case  will  be  excluded  unless  there  be  evidence  tending  to  prove 
the  supposed  facts ;  but  we  have  found  no  authority  which  holds 
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that  an  hypothetical  case  must  embrace  every  fact  proved,  or 
which  there  is  evidence  tending  to  prove.  In  Filer  v.  Railroad 
Co.,  49  N.  Y,  42,  it  is  said :  "  Some  latitude  must  necessarily 
be  given  in  the  examination  of  medical  experts  and  in  propound- 
ing hypothetical  questions  for  their  opinions,  the  better  to  enable 
the  jury  to  pass  upon  the  questions  submitted  to  them.  The 
opinion  is  the  opinion  of  the  expert,  and  if  the  facts  are  found  by 
the  jury  as  the  counsel  by  his  question  assumes  them  to  be,  the 
opinion  may  have  some  weight ;  otherwise,  not.  It  is  the  priv- 
ilege of  counsel,  in  such  cases,  to  assume,  within  the  limits  of  the 
evidence,  any  state  of  facts  which  he  claims  the  evidence  justifies, 
and  have  the  opinion  of  experts  npon  the  facts  thus  assumed.' 
The  facts  assumed  in  the  question  before  us  were  established  by 
the  evidence  in  the  case.  If  counsel  for  defendant  desired  the 
opinion  of  the  witnesses  as  to  the  safety  of  operating  a  train  be- 
tween the  hours  when  only  two  other  trains  were  to  be  encoun- 
tered, he  could  upon  cross-examination  have  asked  his  opinion 
based  upon  that  state  of  facts.  We  think  there  was  no  error  in 
admitting  the  testimony. 

The  court  did  not  err  in  refusing  the  following  instruction 
asked  by  appellant :  '^  You  are  instructed  that  the  measure  of 
damages  in  this  case  is  the  value  of  the  services  of  Alexander 
Compton  from  the  day  of  his  death  to  the  time  he  would  have 
attained  the  age  of  twenty-one  years,  less  the  cost  of  his  maintenance 
and  support  during  that  period."  The  appellee,  being  the  sole 
surviving  parent  of  Alexander  Compton,  was  entitled  to  his  ser- 
vices during  minority,  and  hence,  at  common  law,  could  have  re- 
covered their  value  during  that  period  in  the  event  the  appeUant 
was  found  liable  for  the  injury .  But  it  does  not  follow  that  this 
right  abridges  in  any  manner  her  claim  for  the  compensation 
given  by  the  statute.  R.  S.,  art .  2899  et  seq.  It  happens  in 
this  particular  case  that  the  plaintiff,  being  the  sole  surviving  pa^ 
rent  of  the  deceased,  is  entitled  to  recover,  if  at  all,  damages  not 
only  for  the  loss  of  services  during  her  son's  non-age,  but  also  for 
the  loss  of  any  prospective  pecuniary  benefits  which  she  may 
have  received  from  him  after  he  attained  his  majority.  She  has 
sued  for  the  whole  in  the  statutory  action,  as  we  think  she  had 
the  right  to  do,  and  her  right  to  recover  in  such  action  cannot  be 
restricted  to  the  period  of  her  son's  minority. 
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Neither  did  the  court  err  in  refusing  to  charge  the  jury  that, 
by  reason  of  the  plaintiffs  failure  to  prove  her  expectancy  of  life, 
she  could  recover  damages  only  for  the  loss  of  her  son's  services 
during  his  minority.  Evidence  of  the  probable  duration  of  life 
by  experts  in  the  business  of  life  insurance  is  admissible  in  such 
cases,  but  is  not  necessary.  Our  statute  contemplates  that  the 
jury  shaU  judge  of  this  upon  proofs  being  made  of  the  party's 
age  and  physical  condition.  It  was,  in  eSect,  so  held  in  two 
cases  decided  by  this  court  at  the  last  Tyler  term.  Bailroad  Co. 
V.  Lester,  75  Tex.  56 ;  12  S.  W.  Eep'r,  955 ;  Kailway  Co.  v. 
Lehmberg,  75  Tex.  61 ;  12  S.  W.  Eep'r,  838. 

The  questions  presented  by  the  other  assignments  of  appellant 
are  not  likely  to  arise  upon  another  trial,  and  need  not  be  con- 
sidered. 

The  appellee  presents  the  following  cross-assignments  of  error : 
"  The  court  erred  in  charging  the  jury  as  follows :  *  Ton  are 
charged  that  you  can  find  no  exemplary  damages  in  this  case ; ' 
and  also  in  failing  to  give  the  second  special  charge  requested  by 
plaintiff,  the  same  embracing  the  issue  of  exemplary  damages." 
We  are  of  the  opinion  that  the  court  did  not  err  in  giving  the 
instruction  quoted  in  the  assignment,  or  in  refusing  that  requested 
by  appellee.  The  plaintiff  does  not  allege  in  her  petition  the 
value  of  her  son's  services  during  his  minority,  and  hence  her  suit 
must  be  considered  as  brought  wholly  under  the  statute.  In  Winnt 
V.  Railroad  Co.,  74  Tex.  32;  11  S.  W.  Rep'r,  907,  it  was  held  that 
in  such  a  case  the  mother  cannot  recover  exemplary  damages.  Be- 
sides this,  it  appears  from  the  evidence  that  no  collision  had  oc- 
curred upon  defendant's  road  for  many  years,  and  it  is  alleged  in 
the  petition  that  the  defendant  had  run  the  water  train  in  question 
without  a  conductor  for  the  space  of  twelve  months.  It  was 
shown  that  the  road  from  Galveston  bay  to  Duke  was  straight 
and  level,  and  that  there  were  but  two  regular  trains  to  be  passed 
in  making  the  trip.  If  the  train  had  run  regularly  for  twelve 
months  without  a  conductor  and  without  accident,  it  was  not 
gross  negligence,  on  the  occasion  in  question,  to  send  it  out  in 
the  same  manner.  The  evidence  did  not  warrant  a  recovery  of 
exemplary  damages,  even  if  the  statute  had  given  such  damages 
to  the  parent  In  such  a  case. 

During  the  trial,  appellee  offered  to  prove  by  a  witness  that, 
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ever  since  the  accident,  defendant's  water  train  had  been  accom- 
panied by  a  conductor.  The  testimony,  upon  objections  being 
made  by  defendant,  was  excluded  by  the  court.  The  court  did 
not  err  in  its  ruling.  This  court  has  held  that,  in  a  suit  for  dam- 
ages claimed  to  result  from  the  negligence  of  a  railroad  company, 
it  is  not  competent  for  the  plaintiff  to  show  that  after  the  accident 
the  company  have  taken  additional  measures  to  prevent  a  recur- 
rence of  the  casualty.  Eailway  Co.  v.  McGowau,  73  Tex.  356  ; 
11  S.  "W.  Eep'r,  336,  and  cases  cited.  For  the  errors  pointed 
out  the  judgment  is  reversed,  and  the  cause  remanded. 

PrecautioiiB  after  the  accident. —  In  a  sait  to  recover  damages  for  an  in- 
}QTj  occaBioned  by  the  negligence  of  the  defendant,  the  better  rale  is  that 
evidence  of  precautions  taken  after  the  iDJary,  to  prevent  the  recurrence  of 
similar  accidents,  is  inadmissible.  The  reason  of  the  role  is  well  stated  in 
the  following  quotation  from  recent  dodsions  on  the  subject.  The  supreme 
court  of  Minnesota,  after  having  held  that  such  evidence  was  admissible, 
overruled  its  former  decision,  and  in  doing  so  said: 

*'  But,  on  mature  reflection,  we  have  concluded  that  evidence  of  this  kind 
ought  not  to  be  admitted  under  any  circumstances,  and  that  the  rule  heretofore 
adopted  by  this  court  is,  on  principle,  wrong;  not  for  the  reason  given  by 
some  courts,  that  the  acts  of  the  employes  in  making  such  repairs  are  not  ad- 
missible against  their  principals,  but  upon  the  broader  ground  that  such  acts 
afford  no  legitimate  basis  for  construing  such  an  act  as  an  admission  of 
previous  neglect  of  duty.  A  person  may  have  exercised  all  the  care  which  the 
law  requires,  and  yet,  in  the  light  of  his  new  experience,  after  an  unex- 
pected accident  has  occurred,  and  as  a  measure  of  extreme  caution,  he  may 
adopt  additional  safeguards.  The  more  careful  a  person  is,  the  more  regard 
he  has  for  the  lives  of  others,  the  more  likely  he  would  be  to  do  so,  and  it 
would  seem  unjust  that  he  could  not  do  so  without  being  liable  to  have  such 
acts  construed  as  an  admission  of  prior  negligence.  We  think  such  a  rule 
puts  an  unfair  interpretation  upon  human  conduct,  and  virtually  holds  out  an 
inducement  for  continued  negligence."  More  v.  Minneapolis  &  St.  Louis  Ry. 
Co.,  80  Minn.  468-470. 

The  supreme  court  of  Connecticut,  in  a  recent  case,  review  the  decisions  at 
length,  and,  after  quoting  from  the  Minnesota  case  above  cited,  says:  '*  We 
may  well  adopt  this  reasoning  of  the  Minnesota  court  as  covering  the  entire 
ground  in  a  few  words.  Courts  that  have  taken  a  different  view  of  this  ques- 
tion seem  to  us  to  have  overlooked  the  changed  condition  under  which  the 
acts  subsequent  to  the  action  have  been  done.  The  fact  that  an  accident  has 
happened  and  some  person  has  been  injured,  immediately  puts  a  party  on  a 
higher  plane  of  diligence  and  duty  from  which  he  acts  with  a  view  of  prevent- 
ing the  possibility  of  a  similar  accident,  which  should  operate  to  commend 
rather  than  condemn  the  person  so  acting.  If  the  subsequent  act  is  made  to 
reflect  back  upon  a  prior  one,  although  it  is  done  upon  the  theory  that  it  Is  a 
mere  admission,  yet  it  virtually  introduces  into  the  transaction  a  new  element 
VOL.  n  — 14 
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and  test  of  negligence  which  has  no  business  there,  not  being  in  existence  at 
the  time."    Nalley  v.  Hartford  Carpet  Ck).,  51  Conn.  524  ;  50  Am.  Rep.  52. 

These  views  are  also  supported  by  the  following  cases:  Dongan  v.  Cham- 
plain  Trans.  Co.,  56  N.  Y.  1  ;  Baird  v.  Dalj,  68  N.  Y.  547 ;  Sellers  v.  Del.  & 
H.  Co.,  8  Hun,  338:  Payne  ▼.  Troy  &  Boston  R.  Co.,  9  Hun,  526;  Morrell  ▼. 
Peck,  24  Hun,  37;  Cramer  y.  Burlington,  45  Iowa,  625  ;  Hudson  ▼.  C.  &  N. 
W.  R.  Co.,  59  Iowa,  581;  Sweetland  v.  111.  &  M.  Tel.  Co.,  27  Iowa,  434;  Eli 
V.  St.  Louis,  etc.,  Ry.  Co.,  77  Mo.  34;  Gulf,  etc.,  Ry.  Co.  v.  McQowan,  T3 
Tex.  855;  Hodges  ▼.  Percival.  132  111.  53. 

A  contrary  doctrine  is  held  in  Pennsylvania  R.  Co.  v.  Henderson,  51  Penn. 
St.  315;  West  Chester,  etc.,  R.  Co.  v.  McElwee,  67  Penn.  St.  811;  McKee 
V.  Bidwell,  74  Penn.  St.  218. 

Where  the  defendant  introduces  diagrams  which  are  claimed  to  show  the 
condition  of  the  premises  where  the  accident  happened,  the  plaintiflf  may  show 
that  changes  have  been  made  in  the  premises  between  the  time  of  the  accident 
and  the  time  of  making  the  diagram,  in  order  to  show  that  the  diagram  does 
not  correctly  represent  the  premises  as  they  were  at  the  time  of  the  accident. 
McRickard  v.  Flint,  114  N.  Y.  222.  The  court,  however,  approve  the  gen- 
eral rule  as  above  given. 
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Same  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 

(85  N.  B.  R.  928;  —  Ohio  St. .) 

1.  Railroad  Companies.  Juhisdiction  to  Prevent  Discrimination 
Rbspbctino  Interstate  Commerce.  Where  a  railway  company  incorporated 
under  the  laws  of  this  state  misuses  a  franchise,  privilege  or  right  conferred 
upon  it,  or  claims  the  right  to  exercise,  or  has  exercised,  "a  franchise,  privi- 
lege or  right  in  contravention  of  law,"  this  court  has  jurisdiction  to  inquire 
into  and  correct  the  mischief,  though  the  corporation  may  be  engaged  in  inter- 
state commerce,  and  the  misuser  or  usurpation  to  be  corrected  relate  to  and 
concern  that  traffic. 

2.  Discrimination  Unlawful.  A  corporation  created  by  this  state,  and 
engaged  in  carrying  goods  for  hire  as  a  common  carrier,  has  no  franchise, 
privilege  or  right  to  discriminate  in  its  freight  rates  in  favor  of  one  shipper, 
even  when  it  is  necessary  to  do  so  to  secure  bis  custom,  if  the  discriminating 
rate  will  tend  to  create  a  monopoly  by  excluding  from  their  proper  markets 
the  products  of  the  competitors  of  the  favored  shipper. 

8.  What  Constitutes  Exercising  "a  Franchise,  Priyileoe  or  Right 
in  Contravention  op  Law.*'  Where  such  corporation  fixes  a  rate  of  freight 
per  one  hundred  pounds,  for  carrying  petroleum  oil  in  iron  tank  cars,  sub- 
stantially lower  than  its  rate  for  transporting  it  in  barrels  in  car-load  lots,  it 
is  exercising  **  a  franchise,  privilege  or  right  in  contravention  of  law,*'  within 
the  meaning  of  the  fourth  clause  of  section  6761,  R.  S. 
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QUO  WARRANTO.     The  pleadings,  together  with  the  report 
of  the  referee,  Hon.  Channing  Richards,  disclose  that  the 
cities  of  Marietta,  Ohio,  and  Parkersburg,  W.  Va.,  are  situated 
on  opposite  sides  of  the  Ohio  river,  about  twelve  miles  apart;  that 
one  of  the  defendants,  the  Cincinnati,  Washington  and  Baltimore 
Railway  Company,  owns  and  operates  a  railway  that  connects  Mari- 
etta directly,  and,  by  means  of  a  railway  bridge  across  the  Ohio 
river  at  Parkersburg,  the  latter  place,  also,  with  the  city  of  Cincin- 
nati, Ohio,  where  it  has  connections  with  an  extensive  system  of 
railways  operated  by  the  other  defendant,  the  Cinciimati,  New  Or- 
leans and  Texas  Pacific  Railway  Company,  both  which  railway 
companies  are  corporations  created  by  and  under  the  laws  of  this 
state ;  and  that  the  entire  line  of  the  first-named  company  lies  within 
the  state,  while  only  about  one  mile  of  the  extensive  system  operated 
by  the  last-named  company  is  so  located,  the  remainder  thereof  ex- 
tending through  the  states  south  of  the  Oliio  river ;  that  the  Cam- 
den Consolidated  Oil  Company,  a  branch  of  the  Standard  Oil 
Company,  owns  and  operates  an  extensive  establishment  at  Park- 
ersburg, W.  Va.,  for  refining  petroleum  oil ;  and  that  there  are  a 
number  of  smaller  establishments  at  Marietta,  Ohio,  engaged  in 
the  same  business,  not  connected,  however,  with  the  Standard  Oil 
Company,  one  of  which,  owned  and  operated  by  George  Rice,  is 
of  considerable  magnitude,  though  much  less  extensive  than  the 
Camden  Consolidated  Oil  Company  ;   that  the  several  owners  of 
these  ofl  refineries  mainly  depend  for  transporting  their  finished 
product  to  its  principal  market,  the  towns  and  cities  south  of  the 
Ohio  river,  upon  the  railways  owned  or  operated  by  the  defend- 
ants, both  of  whom  are  common  carriers  of  freight  and  passengers ; 
that  there  are  two  methods  of  transporting  oil  to  market,  in  use 
by  refineries  and  wholesale  dealers  —  one  in  barrels  shipped  in 
car  load  lots,  in  cars  furnished  by  the  carrier ;  the  other  in  iron 
tank  cars  owned  and  furnished  by  shippers  —  and  that  defendants 
furnished  no  tank-cars  and  did  not  hold   themselves  out  as  pre- 
pared to  transport  oil  in  that  way,  and  that  the  tank-cars  on  the 
road  of  the  Cincinnati,  Washington  and  Baltimore  Railway  Com- 
pany were  owned  and  controlled  by  the  Camden  Consolidated  Oil 
Company,  while  those  on  the  road  of  the  Cincinnati,  New  Orleans 
and  Texas  Pacific  Railway  Company  were  owned  and  controlled 
by  the  Obess-Carly  Company,  a  branch  of  the  Standard  Oil  Com- 
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panj,  located  in  Kentucky,  and  th^t  the  Camden  ConBolidated 
Oil  Company  and  the  Chess-Carly  Company  usually  adopted  the 
iron  tank-car  method  of  shipment,  all  other  refiners  using  the  bar- 
rel method  only ;  that  for  some  years  prior  to  the  bringing  of 
this  action  the  freight  rates  established  by  defendants  for  trans- 
porting oil  in  tank-cars  were  made  much  lower  than  those  for 
transporting  it  in  barrel  packages,  in  car-load  lots,  and  that  the 
rates  charged  George  Rice,  and  other  refiners  and  wholesale  ship- 
pers  over  these  railroads  by  the  barrel  method,  were  much  higher 
than  the  rates  charged  the  Camden  Consolidated  Oil  Company 
and  the  Chcss-Carly  Company,  respectively,  for  similar  services 
by  the  barrel  method.  So  that,  whatever  method  was  adopted,  a 
marked  discrimination  was  made  in  favor  of  these  two  companies. 
Any  further  statement  of  facts  necessary  to  understand  the  de- 
cision will  be  found  in  the  opinion. 

TT.  B.  Loomis  and  A.  D.  FoUet  for  relator.  MoClintock  cfe 
Smith  and  E,  W.  Strong  for  Cincinnati,  W.  &  B.  Ry.  Co.  Har- 
mon^ CoUtoHj  OoldsmitJi  dk  Hoadly  for  Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co. 

Bbadbtjby,  J.  (after  stating  the  facts  as  above).  These  actions 
are  brought  under  the  fourth  clause  of  section  6761,  R.  S.,  which 
authorizes  an  action  of  quo  warranto  to  be  brought  against  a  cor- 
poration when  it  has  misused  a  franchise,  privilege  or  right  con- 
ferred upon  it  by  law,  or  when  it  claims  or  holds,  by  contract  or 
otherwise,  or  has  exercised,  a  franchise,  privil^e  or  right,  in 
contravention  of  law.  The  petitions  charge,  among  other  things, 
that  the  defendants  misused  their  corporate  powers  and  franchisee 
by  discriminating  in  their  rates  of  freight  in  favor  of  certain 
refiners  of  petroleum  oil  connected  with  the  Standard  Oil  Com- 
pany, by  charging  other  shippers  of  like  products  unreasonable 
rates,  by  arbitrarily  and  suddenly  changing  the  same,  and,  finally, 
by  confederating  with  the  favored  shippers  to  create  and  foster  a 
monopoly  in  refined  oil,  to  the  injury  of  other  refiners  and  the 
public ;  and,  further,  that  the  defendants  claimed  and  exercised, 
in  contravention  of  law,  the  right  to  charge,  for  shipping  oil  in 
tank-cars,  a  lower  rate  of  freight  per  hundred  pounds  than  they 
charged  for  shipping  the  same  in  barrels,  in  car-load  lots.     The 
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defendants,  by  answer,  among  other  matters,  denied  charging  any 
shippers  unreasonable  rates  of  freight,  or  that  thej  arbitrarily  or 
suddenly  changed  sneh  rates,  and  denied  any  confederacy  with 
any  one  to  establish  a  monopoly.  The  actions  were  referred  to  a 
referee,  to  take  the  evidence,  and  to  report  to  this  court  his  find- 
ings of  fact  and  conclusions  of  law  therefrom  —  all  which  has 
been  done ;  and  the  cases  are  before  us  upon  this  report. 

To  the  report  of  the  referee,  exceptions  were  filed  by  all  par- 
ties. The  defendants,  however,  do  not  now  insist  upon  their  ex- 
ceptions to  the  finding  of  the  referee,  in  so  far  as  it  relates  to  the 
facts.  Indeed,  it  is  difficult  to  conceive  any  grounds  for  their 
doing  so,  for  tliese^  findings  are  mainly  based  upon  the  testimony 
of  the  officers  and  agents  of  the  railroad  companies.  On  the  otlier 
hand,  however,  counsel  for  the  relators  urge  upon  us  with  much 
force  their  exceptions  to  the  facts  as  they  were  found  by  the 
referee;  four  of  which  findings,  at  least  —  the  eighth,  ninth, 
twenty-second  and  twenty-third  —  deserve  consideration.  The 
eighth  was  that  the  open  rate  of  freight  made  for  the  public  for 
oil  was  not  excessive ;  and  the  ninth,  that  those  open  rates  were 
not  frequently  or  arbitrarily  changed .  Without  absolutely  com- 
mitting ourselves  to  the  correctness  of  these  findings,  we  think 
they  are  made  immaterial  by  other  findings,  that  require  the 
rendition  of  the  same  judgment  that  should  have  been  rendered 
had  these  two  findings  been  the  reverse  of  what  they  are. 

The  twenty-second  and  twenty-third  findings  of  fact  should  be 
considered  together.  The  first  of  the  two  negatives  the  existence 
of  a  conspiracy  or  confederation  between  either  of  the  defendants 
and  the  Camden  Consolidated  Oil  Company  on  the  one  hand,  or 
the  Chess-Carly  Company  on  the  other,  to  foster  or  create  a 
monopoly  in  the  traffic  in  petroleum  oil,  while  the  other  one  rests 
the  action  of  the  railroad  companies  in  giving  rebates  and  special 
rates  to  these  favored  shippers  upon  the  necessity  they  were  under 
of  doing  so  to  secure  large  shipments  of  oil  over  their  roads  which 
would  otherwise  have  been  lost  to  them.  It  is  contended,  m  this 
connection,  that,  as  the  evidence  shows,  and  the  referee  in  another 
part  of  his  report  found,  that  this  action  of  the' railroad  companies 
tended  to  create  a  monopoly,  and  to  injure  the  business  of  George 
Rice,  in  all  the  markets  reached  by  their  lines,  and  in  some  in- 
stances did  in  fact  create  a  monopoly,  they,  especially  as  their 
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officers  were  men  of  large  capacity  and  wide  experience  in  the 
affairs  of  the  commercial  world,  must  be  held  to  have  contem- 
plated and  intended  these  natural  results.  It  is  true  that  in  re- 
lation to  many  matters,  both  civil  and  criminal,  one  must  be  held 
to  intend  the  natural  and  probable  consequences  of  an  act,  and 
cannot  be  heard  to  deny  it.  We  think  the  principle  hardly  ap- 
plicable here,  and  that  the  charge  of  an  actual  conspiracy  by  the 
defendants,  with  others,  to  misuse  the  franchises  conferred  on 
them  by  the  state,  to  injure  the  public,  is  not  necessarily  sustained 
by  proof  that  a  course  was  pursued  beneficial  to  their  interests, 
though  it  tended  to,  and  in  fact  did,  produce  that  result.  The 
inference  thus  arising  is  to  be  given  due  force,  but  is  not  con- 
clusive, and  the  fact  of  conspiracy  is  to  be  established,  if  at  all, 
from  a  consideration  of  all  the  circumstances  in  the  case ;  and  we 
cannot  say,  in  view  of  all  those  circumstances,  that  the  finding  of 
the  referee  in  this  respect  is  not  supported  by  the  evidence.  The 
exceptions  to  the  report  are,  therefore,  overruled. 

All  of  the  oil  of  the  Camden  Consolidated  Oil  Company  that 
was  transported  over  the  Cincinnati,  Washington  and  Baltimore 
railroad,  all  of  that  which  was  refined  by  George  Rice  and  other  i-e- 
finers  operating  at  Marietta,  Ohio,  which  was  carried  south  of  the 
Ohio  river,  and  all  of  that  belonging  to  any  of  those  parties  which 
was  transported  over  the  Cincinnati,  New  Orleans  and  Texas  Pa- 
cific railway,  was  commerce  between  the  states,  the  regulation 
of  which,  by  the  constitution  of  the  United  States,  is  denied  to 
the  several  states;  and,  as  the  discrimination  of  which  complaint 
is  made  in  this  action  relates  to  this  traffic,  defendant's  counsel 
contend  that  this  court  has  no  jurisdiction  of  the  subject.  No 
doubt  the  regulation  of  interstate  commerce  belongs  exclusively 
to  the  national  government,  but  does  the  controversy  now  before 
us,  in  any  proper  sense  of  the  term,  relate  to  a  regulation  of  com- 
merce between  the  states  ?  Does  this  exclusive  right  in  congress 
to  regulate  interstate  commerce  preclude  any  action  by  a  state 
upon  any  subject  that  may  incidentally  affect  such  commerce  ? 
Certainly  a  state  cannot  be  compelled  to  create  corporations  in 
aid  of,  or  to  facilitate,  commerce  between  the  states ;  but,  if  it 
does  create  one  capable  of  engaging  in  such  commerce,  and  the 
corporation  in  fact  so  engages,  is  that  an  emancipation  of  the  cor- 
poration from  the  control  of  the  state  ?    That  the  power  to  reg- 
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nlate  commerce  between  the  states  cannot  safely  be  pressed  to 
such  extreme  consequences  is,  we  think,  recognized  by  the  su- 
preme court  in  Robbins  v.  Taxing  Dist.,  120  U.  S.  489;  7  Sup. 
Ct.  Rep'r.  592.  The  corporation  has  received  vitality  from  the 
state.  It  continues  during  its  existence  to  be  the  creature  of  the 
state,  must  live  subservient  to  its  laws,  and  has  such  powers  and 
franchises  as  those  laws  have  bestowed  upon  it,  and  none  others. 
As  the  state  was  not  bound  to  create  it  in  the  first  place,  it  is  not 
bound  to  maintain  it,  after  having  done  so,  if  it  violates  the  laws 
or  public  policy  of  the  state,  or  misuses  its  franchises  to  oppress 
the  citizens  thereof.  For  such  offenses  the  state,  acting  through 
its  legislature  and  courts,  and  in  the  exercise  of  a  sound  discre- 
tion, may  either  destroy  the  corporation  entirely,  by  forfeiting  its 
charter  or  oust  it  from  the  wrongful  exercise  of  its  powers ;  and 
if,  instead  of  or  in  addition  to  misusing  the  franchises  actually 
conferred,  it  usurps  others,  the  circumstance  that  the  usurped 
franchises  relate  to  and  concern  commerce  between  the  states 
ought  not  to  deprive  the  state  of  its  visitorial  power.  If  the 
state  creating  the  corporation  is  deprived  of  this  power,  none  ex- 
ists elsewhere.  *' The  government  creating  the  corporation  can 
alone  institute  such  a  proceeding  [£v>o  warranto  to  adjudge  of 
forfeiture  of  a  corporate  franchise],  since  it  may  waive  a  broken 
condition  of  a  compact  made  with  it."  Ang.  &  A.  Corp.,  §  777, 
and  cases  cited.     See  note  6. 

That  the  Cincinnati,  Washington  and  Baltimore  Railway  Com- 
pany did  discriminate  in  its  rates  for  freight  on  petroleum  oil  in 
favor  of  the  Camden  Consolidated  Oil  Company,  and  that  the 
Cincinnati,  New  Orleans  and  Texas  Pacific  Eailway  Company  did 
the  same  in  favor  of  the  Chess-Carly  Company,  is  shown  by  the 
finding  of  the  referee,  which  is  clearly  sustained  by  the  evidence. 
That  these  discriminating  rates  were  in  some  instances  strikingly 
excessive,  tended  to  foster  a  monopoly,  tended  to  injure  the  com- 
petitors of  the  favored  shippers,  and  were  in  many  instances  pro- 
hibitory, actually  excluding  these  competitors  from  extensive  and 
valuable  markets  for  their  oil,  giving  to  the  favored  shippers  ab- 
solute control  thereof,  is  established  beyond  any  serious  contro- 
versy. The  justification  interposed  is  that  this  was  not  done  pur- 
suant to  any  confederacy  with  the  favored  shipper,  or  with  any 
purpose  to  inflict  injury  on  their  competitors,  but  in  order  that 
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the  railroad  companies  might  secure  freight  that  would  otherwise 
have  beeu  lost  to  them.  This  we  do  not  think  sufficient.  We 
are  not  unmindfal  of  the  difficulties  that  stand  in  the  way  of  pre- 
scribing a  line  of  duty  to  a  railway  company,  nor  do  we  undertake 
to  say  they  may  not  pursue  their  legitimate  objects,  and  shape 
their  policy  to  secure  benefits  to  themselves,  though  it  may  press 
severely  upon  the  interests  of  others ;  but  we  do  hold  that  they 
<»nnot  be  permitted  to  foster  or  create  a  monopoly,  by  giving  to 
a  favored  shipper  a  discriminating  rate  of  freight.  As  common 
<3arriers,  their  duty  is  to  carry  indifiEerently  for  all  who  may  ap- 
ply, and  in  the  order  in  which  the  application  is  made,  and  upoq 
the  same  terms ;  and  the  assumption  of  a  right  to  make  discrim^ 
inations  in  rates  for  freight,  such  as  was  claimed  and  exercised  by 
the  defendants  in  this  case,  on  the  ground  that  it  thereby  secured 
freight  that  it  would  otherwise  lose,  is  a  misuse  of  the  rights  and 
privileges  conferred  upon  it  by  law.  A  full  and  complete  discus- 
sion of  the  principles,  and  a  thorough  collation  of  the  authorities, 
bearing  upoi\  the  duties  of  railroad  companies  towards  their  cus- 
tomers, is  to  be  found  in  the  opinion  of  Judge  Atherton,  in  the 
ijase  of  Scofield  v.  Railway  Co.,  43  Ohio  St.  671 ;  3  N.  E.  Rep'r, 
"907,  to  which  nothing  need  be  now  added. 

It  appears  that,  of  the  two  methods  of  shipping  oil — that  by 
the  barrel,  in  car-load  lots,  and  that  in  tank-cars — ^the  first  only 
was  available  to  George  Bice,  and  the  other  refiners  of  petroleum 
oil  at  Marietta,  Ohio,  as  they  owned  no  tank-cars,  nor  did  the  de- 
fendants own  or  undertake  to  provide  any ;  but  that  both  meth- 
ods were  open  to  the  Camden  Consolidated  Oil  Company  and  the 
Chess-Carly  Company,  by  reason  of  their  ownership  of  tank-cars, 
and  that  the  rate  per  barrel  in  tank-cars  was  very  much  lower 
than  in  barrel  packages,  in  box-cars ;  that  in  fact  the  Cincinnati, 
Washington  and  Baltimore  Bailway  Company,  after  allowing  the 
Oamden  Consolidated  Oil  Company  a  rebate,  and  aUowing  the 
Baltimore  and  Ohio  Bailway  Company  for  switching  cars,  re- 
ceived from  the  Camden  Consohdated  Oil  Company  only  about 
one-half  of  the  open  rates  it  charged  the  Marietta  refiners,  and 
that  both  railroad  companies  claimed  the  right  to  make  different 
rates,  based  upon  the  different  methods  of  shipping  oil,  and  the 
fact  of  the  ownership  by  shippers  of  the  tank-cars  used  by  them. 
It  was  the  duty  of  the  defendants  to  famish  suitable  vehicles  for 
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transporting  freight  offered  to  them  for  that  purpose,  and  to 
offer  equal  terms  to  all  shippers.  A  railroad  is  an  improved  high* 
way.  The  public  are  equally  entitled  to  its  use.  It  must  pro- 
vide equal  accommodation  for  all,  upon  the  same  terms.  The 
fact  that  one  shipper  may  be  provided  with  vehicles  of  his  own 
entitles  him  to  no  advantage  over  his  competitor  not  so  provided. 
The  true  rule  is  announced  by  the  interstate  commerce  commis- 
sion in  the  report  of  the  case  of  Bice  v.  Bailroad  Company: 
*'  The  fact  that  the  owner  supplies  the  rolling  stock  when  his  oil 
is  shipped  in  tanks,  in  our  opinion,  is  entitled  to  little  weight, 
when  rates  are  under  consideration.  It  is  properly  the  business 
of  railroad  companies  to  supply  to  their  customers  suitable 
vehidos  of  transportation  (Railroad  Co-  v.  Pratt,  22  Wall. 
123),  and'  then  to  offer  their  use  to  everybody,  impartially."  1  Int. 
St  Com.  Rep.  547.  No  doubt  a  shipper  who  owns  cars  may  be 
paid  a  reasonable  compensation  for  their  use,  so  that  the  compen- 
sation is  not  made  a  cover  for  discriminating  rates,  or  other  ad- 
vantages to  such  owner  as  a  shipper.  Nor  is  there  any  valid  ob- 
jection to  such  owner  using  them  exclusively,  as  long  as  the 
carrier  provides  equal  accommodations  to  its  other  customers.  It 
may  be  claimed  that  if  a  railroad  company  permit  all  ship- 
pers, indifferently  and  upon  equal  terms,  to  provide  cars 
suitable  for  their  business,  and  to  use  them  exclusively,  no 
discrimination  is  made.  This  may  be  theoretically  true,  but 
it  is  not  so  in  its  application  to  the  actual  state  of  the  business  of 
the  country;  for  a  very  large  proportion  of  the  customers  of 
a  railroad  have  not  a  volume  of  business  large  enough  to  warrant 
equipping  themselves  with  cars,  and  iniglit  be  put  at  a  ruinous 
disadvantage  in  the  attempt  to  compete  with  more  extensive 
establishments.  Aside  from  this,  however,  a  shipper  is  not  bound 
to  provide  a  car.  The  duty  of  providing  suitable  facilities  for  its 
customers  rests  upon  the  railroad  company ;  and  if,  instead  of 
providing  sufficient  and  suitable  cars  itself,  this  is  done  by  certain 
of  its  customers,  even  for  their  own  convenience,  yet  the  cars  thus 
provided  are  to  be  regarded  as  part  of  the  equipment  of  the  road. 
It  being  the  duty  of  a  railroad  company  to  transport  freight  for 
all  persons  indifferently,  and  in  the  order  in  which  its  transporta- 
tion is  applied  for,  it  cannot  be  permitted  to  suffer  freight-cars  to 
be  placed  upon  its  track  by  any  customer  for  his  private  use,  ex- 
vou  II.— 15 
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cept  upon  the  condition  that,  if  it  does  not  provide  other  cars 
suiUeient  to  transport  the  freight  of  other  costomers  in  the  order 
that  application  is  made,  thcj  may  be  used  for  that  pnrpose. 
Were  this  not  so,  a  mode  of  discrimination  fatal  to  all  successful 
competition  bj  small  establishments  and  operators  with  larger  and 
more  opulent  ones  could  be  successfully  adopted  and  practiced  at 
the  will  of  the  railroad  company,  and  the  favored  shipper. 

The  advantages,  if  any,  to  the  carrier,  presented  by  the  tank- 
car  method  of  transporting  oil  over  that  by  barrels,  in  box-cars,  in 
car-load  lots,  are  not  sufficient  to  justify  any  substantial  difference 
in  the  rate  of  freight  for  oil  transported  in  that  way ;  but,  if  there 
were  any  such  advantages,  as  it  is  the  duty  of  the  carrier  to  fur- 
nish proper  vehicles  for  transporting  it,  if  it  failed  in  this  duty,  it 
could  not,  in  justice,  avail  itself  of  its  own  neglect  as  a  ground  of 
discrimination.  It  must  either  provide  tank-cars  for  all  its  cus- 
tomers alike,  or  give  such  rates  of  freight  in  barrel  packages  by 
the  car-load,  as  will  place  its  customers  using  that  method  on  an 
equal  footing  with   its  customers  adopting  the  other  method. 

Judgment  ousting  defendants  from  the  right  to  make  or  charge 
a  rate  of  freight  per  one  hundred  pounds  for  transporting  oil  in 
iron  tank-cars,  substantially  lower  than  for  transporting  it  in  bar- 
rels, in  car-load  lots. 
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Bates  v.  Same. 

(83  N.  E.  R.  1070  ;  —  Mass. .) 

1.  Municipal  Corporations.  Flooding  Caused  bt  Overflow  from 
Sewer.  PlaiDtiff  had  a  prescriptive  right  to  discharge  the  water  from  his 
land  bj  a  drain  to  a  certain  culvert  which  connected  with  a  box  drain.  B7 
reason  of  obstructions  in  the  culvert  and  box  drain,  and  the  leading  of  addi- 
tional sewers  into  it,  the  water  from  which  operated  as  a  sort  of  dam  upon 
the  plaintififs  drain,  the  water  was  set  back  through  his  drain  and  flooded  bis 
premises.  Held,  that  if  the  town  had  been  negligent  in  not  keeping  the  cul- 
vert and  box  drain  free  from  obstructions,  or  In  making  the  box  drain  too  smaU 
or  in 'constructing  and  maintaining  other  drains  that  by  themselves,  or  in  con- 
nection with  the  culvert,  made  a  faulty  arrangement  for  disposing  of  the  sur- 
face-water, and  thus  caused  the  damage  complained  of,  it  would  be  liable. 

2.  Riohts  Rssfbctino  Surface- Water.    If  a  private  land-owner  collecta 
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sarface- water  into  a  definite  artificial  channel  and  discharges  it  upon  his  neigh- 
bor's land  he  is  liable  to  an  action.  The  same  would  be  trne  if  the  water  was 
reflected  upon  the  plaintifiTs  land  bj  an  obstacle  in  its  direct  course  which  such 
owner  had  set  up,  or  negligentlj  allowed  to  remain.  Similar  liabilities  rest 
upon  municipal  corporations  respecting  their  drains  and  sewers. 

W.  S,  B.  Hoplcma  and  /.  E.  Beeman  for  plaintiffs.    F.  P. 
Oaulding  and  W.  T,  Forhea  for  defendant. 

HoLMBS,  J.  These  are  two  actions  of  tort,  depending  upon 
the  same  state  of  facts,  to  recover  for  the  overflowing  of  the 
plaintiff's  land  with  water  from  the  defendant's  drain,  and  set 
back  in  the  plaintiff's  drain.  There  was  evidence  tending  to  show 
the  following  facts,  which  we  assume  to  be  trne,  for  the  purposes 
of  this  decision : 

The  plaintiff  had  gained  a  prescriptive  right  to  discharge  water 
from  his  land  by  a  drain  to  a  cnlvert  running  under  Brigham 
street,  the  Boston  and  Albany  railroad,  and  beyond ;  the  water 
being  carried  from  the  further  side,  of  late  years,  by  a  box  drain. 

There  is  a  system  of  drains  under  different  highways,  converg- 
ing into  one,  under  Brigham  street,  which  also  discharges  through 
the  same  culvert.  Some  at  least  of  these  drains,  including  that 
through  Brigham  street,  were  built  by  the  defendant  town,  and 
belonged  to  it,  and  the  town  had  a  right  to  discharge  through  the 
culvert.  The  box  drain  on  the  other  side  of  the  culvert  was  built 
by  the  town  upon  land  of  one  Smith,  under  a  lease  or  license 
granted  for  a  nominal  sum.  The  lease  expired  more  than  six 
years  before  the  date  of  the  suit ;  but  the  box  drain  remained, 
and  received  the  drainage  as  before,  of  which  it  was  the  neces- 
sary outlet.  Smith  did  not  object,  but  it  seems  had  further  nego- 
tiations with  the  town,  which  have  resulted  in  the  building  of  a 
new  drain  since  these  actions  were  brought. 

The  effect  of  the  system  of  drainage  was  to  bring  down  and 
to  discharge  through  the  culvert  more  water,  and  to  discharge  it 
more  rapidly  than  otherwise  would  have  been  the  case.  Within 
six  years  before  the  date  of  the  suits,  the  culvert  had  been  filled 
np  more  or  less,  the  box  drain  had  failed  at  times  to  discharge  the 
water  freely,  and  the  drain  on  the  plaintiff's  side  of  the  culvert 
had  become  filled  up.  From  some  or  all  of  these  causes  the  plain- 
tiff's land  was  flowed  as  alleged. 
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The  plaintiff  got  verdicts  under  instructions  allowing  him  to 
recover  if  the  town  had  failed  to  use  reasonable  precautions  in 
keeping  the  culverts  free  from  obstructions,  or  had  been  guilty 
of  negligence  in  maintaining  a  box  drain  of  too  small  size,  or  in 
improperly  constructing  or  negligently  maintaining  other  drains 
that  by  themselves,  or  in  connection  with  the  culvert,  made  a 
faulty  arrangement  for  disposing  of  the  surface-water,  and  thus 
had  caused  the  damage. 

These,  we  believe,  are  the  only  facts  needing  mention.  The 
plaintiff  went  to  the  jury  on  the  eighth  count  alone,  which  made 
some  of  the  defendant's  requests  for  rulings  immaterial,  and  we 
cannot  adopt  the  defendant's  construction  of  a  further  remark  to  the 
jury,  upon  which  he  bases  an  important  part  of  his  argument. 
The  jury  were  told  that,  if  they  should  find  that  not  all  the  acts 
alleged  in  the  eighth  count  operated  to  produce  injury,  but  that 
some  of  them  did,  they  could  still  find  on  that  count  in  favor  of 
the  plaintiff.  We  think  that  this  was  not  intended  and  could  not 
have  been  understood  to  mean  that  any  one  act  alleged  would  be 
sufficient,  but  simply  reinforced  what  had  been  said  already,  and 
meant  that  less  than  all  the  acts  alleged  would  be  enough  if  the 
facts  found  by  the  jury  satisfied  the  conditions  of  liability  which 
had  just  been  stated  to  them  in  detail. 

If  a  private  land-owner  collects  surface-water  into  a  definite, 
artificial  channel,  and  discharges  it  upon  his  neighbor's  land,  he  is 
liable  to  an  action.  White  v.  Chapin,  12  Allen,  516,  520 ;  Curtis 
V.  Railroad  Co.,  98  Mass.  428,  431 ;  Rathke  v.  Gardner,  134 
Mass.  14,  16 ;  Jackman  v.  Arlington  Mills,  137  Mass.  277,  283  ; 
Cassidy  v.  Eaih-oad  Co.,  141  Mass.  174,  179;  6  N.  E.Rep'r,  142. 
And,  when  the  defendant  would  be  liable  for  a  direct  discharge, 
we  apprehend  that  he  would  be  liable  also  if  the  water  was  re- 
flected upon  the  plaintiff's  land  by  an  obstacle  to  its  direct  course, 
when  that  obstacle  was  sot  up  by  the  defendant,  or  was  negligently 
allowed  to  remain  when  he  orught  to  remove  it.  We  think,  also, 
that  it  would  not  matter  that  some  water  would  reach  the  obstacle 
if  the  defendant's  drain  were  not  there,  provided  the  drain  brings 
down  more  than  otherwise  would  come,  and  causes  the  flooding 
of  the  plaintiff's  land  by  this  excess.  Curtis  v.  Railroad  Co.,  ubi 
supra.  Again,  the  ordinary  liability  of  a  tort-feasor,  who  should 
stop  a  drain  belonging  to  the  plaintiff,  would  exist  if  he  should 
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stop  that  drain  by  causing  an  otherwise  lawful  discharge  of  water 
into  the  outlet  of  the  plaintiffs  drain,  the  water  thus  discharged 
acting  as  a  dam  or  obstacle  to  the  plaintiffs  water. 

A  town  has  no  prerogative  to  flood  the  lands  or  to  stop  the 
drains  of  other  laud-owners  without  paying  for  it,  and,  if  it  does 
so  without  authority  of  law,  it  is  liable  to  an  action  of  tort.  Hill 
V.  Boston,  122  Mass.  344,  358.  See  Hitchins  v.  Frostburg,  68 
Md.  100 ;  11  Atl.  Kep'r,  826.  It  is  true  that  a  town  is  not  liable 
for  interrupting  the  flow  of  surface-water  or  for  discharging  or 
throwing  surface-water  upon  adjoining  land  to  a  Considerable  ex- 
tent, if  not  through  a  definite  channel ;  but  this  is  because 
no  land-owner  is  liable  for  doing  so.  Emery  v.  Lowell,  104 
Mass.  13,  16,  17;  explaining  Barry  v.  Lowell,  8  Allen,  128; 
and  Turner  v.  Dartmouth,  13  Allen,  291.  See  Gannon  v. 
Hargadon,  10  Allen,  106;  Franklin  v.  Fisk,  13  Allen,  211; 
Bates  V.  Smith,  100  Mass.  181 ;  Morrill  v.  Hurley,  120  Mass.  99. 
So  a  town  is  not  liable  to  an  action  at  common  law  for  acts  which 
are  done  under  a  statute,  for  instance  in  the  repair  of  highways, 
or,  it  seems,  in  the  construction  of  sewers,  for  which  the  statute 
provides  a  remedy  by  petition.  Emery  v.  Lowell,  ubi  supra; 
explaining  Flagg  v.  Worcester,  13  Gray,  601 ;  Manning  v.  Low- 
ell, 130  Mass.  21,  22 ;  NeaUey  v.  Bradford,  145  Mass.  561 ;  14 
N.  E.  Rep'r,  652.  See  Hull  v.  Westfield,  133  Mass.  433 ;  Perry 
V.  Worcester,  6  Gray,  544 ;  Benjamin  v.  Wheeler,  8  Gray,  409, 
and  15  Gray,  486. 

But  the  case  is  different  when  a  city  or  town  has  caused  the 
plaintiff's  land  to  be  flowed  in  a  way  which  would  be  actionable 
as  against  a  private  person,  and  which  cannot  be  taken  to  have 
been  contemplated  by  the  statute  under  which  it  acts,  or  to  have 
been  paid  for  by  the  compensation  allowed  in  respect  of  the  orig- 
inal scheme.  Thus,  in  the  instance  of  sewers,  it  is  settled  that, 
if  the  plaintiff  can  prove  that  the  injury  was  caused  by  the  neg- 
ligence  of  the  city,  either  in  the  original  construction  of  the  sewer 
or  in  not  keeping  it  free  from  obstructions,  he  may  maintain  an 
action  against  the  city.  Emery  v.  Lowell,  104  Mass.  13,  17 ;  Merri- 
field  V.  Worcester,  110  Mass.  216,  221 ;  Murphy  v.  Lowell,  124 
Mass.  564;  Tindley  v.  Salem,  137  Mass.  171, 172;  Stanchfield  v. 
Newton,  142  Mass.  110, 115 ;  7  N.  E.  Kep'r,  703 ;  Child  v.  Boston, 
4  Allen,  41,  52.     So  if,  by  a  system  of  drains,  a  city  artificially  di- 
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verts  surface- water  from  its  natnral  conrse,  and  accumulates  it  upon 
the  plaintifiPs  land  in  such  quantities  as  to  create  a  private  nuisance, 
it  may  be  liable  to  an  action.  Manning  v.  Lowell,  130  Mass,  21, 
25 ;  Brayton  v.  Fall  River,  113  Mass.  218,  226.  So,  if  it  negli- 
gently fails  to  keep  a  culvert  under  a  highway  in  sucli  condition 
as  not  to  obstruct  a  natural  stream.  Parker  v.  Lowell,  11  Gray^ 
353. 

Emery  v.  Lowell,  and  the  cases  following  it,  have  reinforced 
the  distinction  established  in  Ohild  v.  Boston,  that  while  no  ac- 
tion lies  for  a  defect  or  want  of  sufficiency  in  the  plan  or  system 
of  drainage  adopted  in  the  exercise  of  a  quasi  judicial  discretion 
under  powers  specially  conferred  by  statute,  the  duty  of  keeping 
the  common  sewers  in  repair  and  free  from  obstructions,  after 
they  have  been  constructed  and  have  become  the  property  of  the 
city  under  such  authority,  is  a  ministerial  duty,  for  neglect  of 
which  the  city  is  liable  to  any  person  injured.  The  same  is  true 
of  the  duty  actually  to  construct  them  with  reasonable  care  and 
skill.  And  there  is  no  difference  in  these  duties,  whether  the 
city  has  acquired  the  right  to  maintain  the  sewer  by  prescription, 
or  has  laid  it  under  the  statute.  See  Gould  v.  Boston,  120  Mass. 
800,  306;  Phelps  v.  Mankato,  23  Minn.  276,  279;  Bradbury  v. 
Benton,  69  Me.  194. 

It  was  not  intended  to  overrule  or  to  modify  the  well-settled 
rules  which  we  have  stated,  by  the  decision  in  Kennison  v. 
Beverly,  146  Mass.  467 ;  16  K  E.  Rep'r,  278.  In  that  case  the 
damage  was  caused  hj  percolation  from  a  catch-basin,  which 
seems  to  have  been  incident  only  to  an  open  gntter  by  the  side  of 
the  highway.  Assuming  that  there  was  evidence  for  the  jury 
that  there  was  such  an  artificial  accumulation  of  waters  as  to  fall 
within  White  v.  Chapin  and  Manning  v.  Lowell,  and  that  the 
trouble  was  due  to  negligence  in  construction  rather  than  to  the 
plan  adopted,  still  it  may  be  that  the  town  was  not  liable  in  the 
absence  of  such  evidence  that  it  did  the  work  as  was  found  in 
Deane  v.  Randolph,  132  Mass.  475  ;  Waldron  v.  Haverhill,  148 
Mass.  582;  10  N.  E.  Rep'r,  481 ;  Doherty  v.  Braintree,  148  Mass. 
495,  497;  20  N.  E.  Rep'r,  106.  It  may  be  that  defects  in  such 
a  catch-basin  are  to  be  regarded  as  defects  in  surface  drainage 
within  the  limits  of  the  highway,  and,  therefore,  as  defects  in  the 
repair  of  the  highway,  the  charge  of  which  is  committed  by 
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statute  to  the  highway  surveyors.  Highway  surveyors,  in  the 
performance  of  their  statutory  duties,  are  held  to  he  public  offi- 
cers, and  not  agents  of  the  town,  partly  because  of  the  town's 
want  of  control  over  them,  and  partly  because  the  duty  to  repair 
the  surface  of  highways  is  regarded  as  a  public  duty,  from  which 
the  town  derives  no  special  advantage  in  its  corporate  capacity. 
Walcott  V.  Swampscott,  1  Allen,  101;  Barney  v.  Lowell,  98 
Mass.  570,  571;  Tindley  v.  Salem,  137  Mass.  171, 174;  Blanchard 
V.  Ayer,  148  Mass.  174,  176;  19  N.E.  Eep'r,  209.  For  these  and 
perhaps  other  reasons  it  is  held  that  towns  are  not  liable  for  de- 
fects in  such  repair  apart  from  statute,  except  in  such  cases  as  we 
have  mentioned.  White  v.  Phillipston,  10  Mete.  108, 110 ;  Bige- 
low  V.  Randolph,  14  Gray,  541,  543  ;  Oliver  v.  Worcester,  102 
Mass.  489,  499 ;  Hill  v.  Boston,  122  Mass.  344,  350.  It  seems 
that  this  irresponsibility  is  not  confined  to  non-feasance,  or  to 
damage  in  the  highway,  to  persons  traveling  there,  but  extends  to 
cases  of  misfeasance  (see  Walcott  v.  Swampscott,  Tindley  v. 
Salem,  ubi  supra ;  Manners  v.  Haverhill,  135  Mass.  165);  and 
to  injury  to  persons  or  property  outside  of  the  highway.  Holman 
V.  Townsend,  13  Mete.  297;  Smith  v.  Dedham,  8  Gush.  522. 
See  Benjamin  v.  Wheeler  and  Turner  v.  Dartmouth,  ubi  supra ; 
Brailey  v.  Southborough,  6  Oush.  141. 

But  it  is  settled  by  the  cases  which  we  have  cited  (Emery  v 
Lowell,  etc.)  that  there  is  no  such  immunity  with  regard  to  sew- 
ers and  main  drains.  These  belong  to  the  cities  and  towns  by 
statute.  Pub.  St.,  chap.  50,  §  1.  And  although  the  road  commis- 
sioners, .who  are  given  authority  to  maintain  them  by  the  same 
section,  are  probably  no  more  the  agents  of  the  town  than  high- 
way surveyors,  when  exercising  highway  surveyors'  duties  (Barney 
V.  Lowell,  ubi  supra ;  Nealley  v.  Bradford,  145  Mass.  561,  564; 
14  N.  E.  Eep'r,  652),  still,  perhaps,  they  have  not  so  exclusive  an 
authority  over  sewers,  and  at  all  events  the  interest  of  the  towns 
in  the  sewers  is  so  distinct  from  that  of  the  public  at  large  that 
they  are  held,  with  reason,  to  the  ordinary  responsibilities  of 
owners.  See,  further,  Oliver  v.  Worcester,  102  Mass.  489,  500; 
Haskell  v.  New  Bedford,  108  Mass.  208  ;  Hand  v.  Brookline, 
126  Mass.  324. 

A  farther  objection  is  taken  by  the  defendant  with  regard  to 
the  box  drain,  that  a  tenant  is  not  liable  to  third  persons  for  dam- 


120      Bates  bt  al.  v.  Inhabitants  op  Westbokough. 

age  snbsequently  caxised  by  a  structure  lawfully  erected,  and  simply 
left  by  him  upon  his  landlord's  premises  after  the  expiration  of 
his  lease.  We  certainly  are  not  disposed  to  deny  that  proposition^ 
when  the  circumstances  are  such  that  the  tenant  may  be  held  to 
have  abandoned  the  structure,  and  the  landlord  may  be  held  to 
maintain  it.  Blunt  v.  Aikin,  15  "Wend.  522 ;  Waggoner  v.  Jer- 
maine,  3  Denio,  306.  See  Clifford  v.  Cotton  Mills,  146  Mass.  47, 
49;  15  N.  E.  Rep'r,  84.  But  the  tenant's  liability  will  continue 
if  he  still  maintains  the  structure,  and,  in  a  case  like  this,  the 
question  whether  he  does  so  or  not  will  depend  upon  evidence 
which  necessarily  is  slight,  so  far  as  it  is  drawn  from  subsequent 
acts.  If  the  town  abandoned  the  drain,  natural  causes  would  still 
carry  water  through  it  as  before.  If  it  maintained  it,  there  was 
nothing  in  particular  for  the  town  to  do,  unless  the  drain  should 
need  repairs. 

Perhaps  the  strongest  evidence  is  found  in  the  original  trans- 
action. Whether  the  leave  to  maintain  the  drain  for  five  years 
given  by  Smith  was  a  lease  or  a  license,  it  is  very  plain  that  the 
limit  of  five  years  was  fixed  simply  in  order  to  preserve  rights. 
Neither  party  can  have  expected  tliat  the  drain  was  to  be  given 
up  at  the  end  of  that  time.  The  case  is  wholly  different  from  the 
ordinary  one  of  a  tenant  leaving  a  fixture.  The  same  need  which 
led  to  the  agreement  was  likely  to  continue,  and  it  would  seem  from 
the  report  adopted  by  the  town  that  already  the  box  drain  was 
the  necessary  outlet  of  the  system  of  drains  and  sewers  belonging 
to  the  town  heretofore  mentioned.  It  is  a  fair  inference  that 
what  should  be  done  later  was  left  to  further  negotiations,  which 
seem  from  the  vote  of  November  8,  1887,  to  have  been  had,  and 
to  have  been  successful.  So  far  as  the  town  added  to  its  sjstem 
of  drains,  it  showed  its  intention  to  continue  to  use  the  box  drain. 
It  did  continue  in  fact  to  discharge  the  water  from  that  system 
through  the  box  drain,  and  it  negotiated  with  Smith,  as  we  have 
said.  There  was  ample  evidence  that  the  town  used  the  box  drain 
after  the  five  years.  What  would  be  the  liability  for  bringing  down 
water  against  an  obstacle  not  under  the  defendant's  control,  under 
circumstances  otherwise  like  the  present,  we  need  not  consider. 
Any  insuflSciency  that  there  may  have  been  in  the  drain  seems  to 
have  been  due  to  negligence  in  its  construction  or  maintenance, 
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Bot  to  a  defect  in  the  original  plan.    See  Hill  v.  Boston,  122 
Mass.  344,  375 ;  Peny  v.  Worcester,  6  Gray,  544,  547. 
Exceptions  overruled. 

1.  Snrfiioe-water  —  draiiia  —  nmnicipal  corporations.  —  A  natural  embank- 
ment or  barrier  prevented  the  surface- water  accumalating  upon  a  large  tract 
of  land  fr<hn  flowing  upon  the  plaintiff's  premises.  The  defendant,  as  road 
commissioner,  caused  a  drain  to  be  cut  through  this  embankment  whereby  a 
large  amount  of  such  water  was  caused  to  flow  upon  the  plaintifTs  lands  over 
intermediate  lands.  The  defendant  was  held  liable  for  the  damages.  Chapel 
V.  Smith  et  al.  (Mich),  45  N.  W.  Rep'r,  69.  If  a  municipal  corporation  hj  the 
improvement  of  its  streets  causes  surface-water  to  flow  upon  the  lands  of  a 
proprieter  where  it  was  not  accustomed  to  flow  it  will  be  liable.  Torrej  v.  City 
of  Scran  ton  (Penn.),  19  Atl.  Rep'r,  851 ;  Slack  v.  Lawrence  Township  (N.  J.),  19 
AtL  Rep'r.  663.  So  it  will  be  liable  for  a  flooding  caused  bj  the  negligent 
construction,  management  or  obstruction  of  its  sewers  or  drains.  Borough  of 
Bethlehem  v.  Hans  (Penn.),  19  Atl.  Rep'r,  487;  Anderson  v.  Major,  etc.,  of 
Wilmington  (Del.),  19  Atl.  Rep'r,  509;  Spaugler  v.  San  Francisco  (Cal.),  23 
Pa&  Rep'r,  1091.  In  Maine,  where  it  was  made  the  duty  of  the  officers  of 
towns  by  a  general  law,  whenever  they  should  deem  it  necessary  for  the  pub- 
lic health  or  convenience,  to  construct  public  drains  or  sewers  at  the  expense 
of  the  town,  it  was  held  the  town  was  not  liable  for  damages  arising  from 
negligence  in  the  discharge  of  such  duty.  The  decision  is  put  on  the  ground 
that  under  this  statute  the  officers  act,  not  as  agents  of  the  town  but  of  the 
sovereign  authority  of  the  state.  Bulger  v.  Inhabitants  of  Eden  (Me.),  19 
Atl.  Rep'r,  829.  Where  city  acquired  property  on  which  was  a  private 
drain,  it  was  held  that  it  was  not  thereby  bound  to  keep  it  in  order  for  the 
benefit  of  one  who  had  a  right  to  use  it.  Kosmak  v.  Mayor,  etc.,  of  New 
fork  (N.  Y.),  22  N.  B.  Rep'r.  945. 


FoRT  Worth  &  Rio  Gbande  Ry.  Co.  v.  Jennings. 

(18  S.  W.  R.  270;  76  Tex.  873.) 

1.  Railbo^o  Goufanibs.  Second  Railroad  on  Right  of  Wat.  Right 
TO  CkncPENSATiON.  A  railroad  company  cannot  authorize  a  second  company 
to  oonatruct  a  road  on  its  right  of  way  without  additional  compensation  to  the 
owner  of  the  fee. 

2.  Power  of  Company  to  CJonvbt  Part  of  its  Right  of  Way.  A  railroad 
company  cannot  convey  a  part  of  its  right  of  way  separate  from  its  franchises, 
so  as  to  authorize  another  company  to  construct  a  railroad  thereon,  without 
additional  compensation. 

8.  Rbvbdy.     Injunction.     In  such  case  the  second  company  will  be  re- 
strained  from  constructing  its  road  at  the  suit  of  the  owner  of  the  fee,  until 
compenaation  has  been  made  according  to  law. 
vol.  n  — 16 
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Jf.  A.  Stedman  for  appellant.  John  D,  Tenvpleton  and 
Hyde  Jennrngs  for  appellee. 

CoLLABD,  J.  The  conveyance  of  plaintiff  to  the  Texas  and  Pa- 
ific  Railway  Company  of  a  right  of  way  through  her  land  in  the 
city  of  Forth  Worth  vested  in  the  company  a  perpetual  easement 
for  the  purposes  of  right  of  way  for  its  road.  Pierce  Eailr.  130. 
The  fee  was  not  conveyed,  but  remained  in  the  vendor.  This 
company,  having  constructed  its  road  on  the  right  of  way  des- 
ignated, and  operating  the  same,  transferred  a  part  of  its  right  of 
way,  between  its  track  and  adjacent  lots,  to  appellant,  the  Fort 
Worth  and  Rio  Grande  Railway  Company ;  and  the  latter  com- 
pany has  taken  steps  to  build  its  road  on  this  strip  without  com- 
pensation to  Mrs.  Jennings,  whose  adjacent  lots  will  be  injured  or 
damaged  by  depreciation  in  value,  if  the  road  is  built.  Can  this 
be  done}  The  direct  question  has  not  been  decided  in  this  state ; 
but  kindred  questions  have  been  decided  and  discussed  by  the 
supreme  court,  a  brief  review  of  which  will  greatly  aid  us  in  de- 
ciding the  question  before  us. 

In  the  case  of  Railroad  Co.  v.  Odum,  53  Tex.  353,  Justice 
Gould,  delivering  the  opinion,  says :  "  The  use  of  a  street  by  a 
railroad,  however,  is  not  ordinarily  inconsistent  with  its  continued 
use  for  the  common  purpose  of  a  street.  The  authorities  are 
numerous  and  conclusive  that  such  an  addition  to  the  uses  of  a 
street,  the  fee  being  in  the  public,  if  authorized  by  the  legislature, 
gives  the  lot-owner  no  right  to  compensation,  although  his  ease- 
ment in  the  street  be  thereby  partially  impaired,  and  his  lots 
rendered  less  valuable.  The  regulation  or  enlargement  of  the  use 
of  the  street  —  the  property  of  the  state  —  by  the  legislature  is 
not  a  taking:  of  property,  within  the  meaning  of  the  constitution 
of  1869,  although  the  lot-owner  may  thereby  suffer  incidental  or 
consequential  inconvenience  or  injury."  The  constitution  of  1869 
provided  that  "  no  person's  property  shall  be  taken  or  applied  to 
public  use  without  just  compensation  being  made,  unless  by  the 
consent  of  such  person."  Const.  186D,  art.  1,  §  14;  2  Pasch. 
Dig.  1101.  The  owner's  rights  in  property  are  better  guarded 
under  the  constitution  of  1876.  It  declares  that  "no  person's 
property  shall  be  taken,  damaged  or  destroyed  for,  or  applied  to, 
public  use  without  adequate  compensation  being  made,  unless  by 
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consent  of  such  person."  Const.  1876,  art.  1,  §  17.  Construing 
this  language,  it  has  been  held  that  the  term  "  property  "  as  here 
used,  means  ^'  not  only  the  tangible  thing  owned,  but  also  every 
right  which  accompanies  ownership,  and  is  its  incident,''  and  that, 
where  the  construction  of  a  railroad  inflicts  an  injury  to  such 
property  not  common  to  all  other  property  in  the  same  com. 
munity  by  reason  of  the  general  fact  of  the  existence  of  the  rail- 
way, then  snch  property  may  be  said  to  be  damaged,  for  which 
there  must  be  compensation  to  the  owner.  Railway  Co.  v.  Ful- 
ler, 63  Tex.  467.  The  court  affirmed  a  judgment  for  damages  in 
favor  of  the  owner  of  lots  and  improvements  on  a  street  in  which, 
by  legislative  authority,  a  railway  company  had  built  its  road. 
In  another,  later  ease,  decided  at  the  Galveston  term,  1889,  Justice 
Gaines,  commenting  upon  the  language  of  the  constitution,  says : 
"  Under  the  provisions  of  other  constitutions,  which  merely  pro- 
vided compensation  to  the  owner  for  property  taken  for  public 
use,  it  had  been  a  question  whether  or  not  one  whose  property 
was  immediately  and  directly  damaged  by  a  public  improvement? 
though  no  part  of  it  was  appropriated,  could  recover  for  such 
damages.  *  *  *  The  insertion  of  the  words  *  damaged  or 
destroyed'  in  the  section  [of  the  constitution]  quoted  was  doubt- 
less intended  to  obviate  this  question,  and  to  afford  protection 
to  the  owner  of  property  by  allowing  him  compensation  when, 
by  the  construction  of  a  public  work,  his  property  was  directly 
damaged  or  destroyed,  although  no  part  of  it  was  actually  appro- 
priated." Railway  Co.  v.  Meadows,  78  Tex.  34;  11  S.  W. 
Rep'r,  145 . 

It  will  now  be  seen  that  it  is  the  law  of  this  state  that  there 
need  be  no  taking  or  actual  appropriation  of  property  to  entitle 
the  owner  to  damages  on  account  of  the  construction  of  a  railroad, 
or  other  public  works  adjacent  thereto,  but  that  it  is  sufficient  if 
the  property  be  thereby  directly  and  specially  damaged  —  depre- 
ciated in  value  —  as  a  result  not  common  to  all  such  property  in 
the  same  community  ;  and  it  will  also  be  seen  that,  where  land 
has  once  been  dedicated  to  the  public  as  a  highway,  it  cannot, 
even  upon  authority  of  the  legislature,  be  appropriated  to  other 
public  uses,  so  as  to  impose  additional  burdens  upon  other  adjacent 
property,  without  adequate  compensation  to  the  owner.  Wood 
Ry.  Law,  721  et  seq. ;  Pierce  Railr.  232.     The  rights  acquired  by 
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condemnation  of  land  for  public  purposes  are  similar  to  those  or- 
dinarily acquired  by  contract,  unless  otherwise  stipulated  in  the 
deed.  Mills  Em.  Dom.,  §§  1 10, 11 1 ;  Pierce  Railr.  132.  The  use 
of  a  street  for  a  horse-car  railway  is  not  deemed  a  different  use 
from  that  intended  in  its  original  dedication  as  a  street.  Texas  & 
P.  Ry.  Co.  V.  Rosedale  St;  Ry.  Co.,  64  Tex.  80. 

The  appellant  contends,  in  this  case,  that  a  transfer  of  a  part 
of  its  right  of  way  by  the  Texas  and  Pacific  Railway  Company  to 
the  appellant  did  not  contemplate  a  use  different  from  that  in- 
tended in  the  deed  conveying  to  it  the  right  of  way,  and  con- 
sequently there  could  be  no  additional  burden  upon  plaintiff's 
land  by  the  building  and  running  of  defendant's  road  thereon. 
We  cannot  agree  to  this  proposition.  The  deed  of  the  right  of 
way  was  to  the  Texas  and  Pacific  Railway  Company,  granting  it 
the  right  to  use  the  same  perpetually  in  operating  its  road. 
There  is  no  doubt  that  a  legal  sale  of  the  franchise  and  road 
would  carry  every  thing  appurtenant  thereto  —  the  right  of  way 
as  well  as  the  right  to  operate  the  road,  and  take  tolls  for  freight 
and  passengers  ;  but  it  may  be  doubted  that  it  can  sever  a  part  of 
the  easement  —  an  incident  of  the  franchise — from  the  franchise 
itself,  and  convey  the  ^ame  to  another  company.  It  has  been 
held  by  the  supreme  court  of  the  United  States  that  "  the  right 
of  way  could  not  be  sold,  on  execution  or  otherwise,  to  a  pur- 
chaser who  did  not  own  the  franchise."  Railway  Co.  v.  Doe^ 
114  U.  S.  341;  5  Sup.  Ct.  Rep'r,  869.  The  same  doctrine  is 
maintained  in  Ohio.  Piatt  v.  Pennsylvania  Co.,  1  N.  E.  Rep'r, 
420.  But,  where  one  company  sold  its  entire  right  of  way 
to  another  authorized  to  build  and  maintain  a  road  between  the 
same  points,  it  was  held  that  the  owner  of  the  fee  was  not 
injured  or  affected  by  the  transfer,  and  that  he  could  not  call  in 
question  the  capacity  of  the  one  company  to  sell,  nor  the  other  to 
purchase.  CroUey  v.  Railway  Co.,  16  N.  W.  Rep'r,  422.  A 
railway  company  pledged  its  road  and  appurtenances  to  the  state. 
The  road  was  sold  to  satisfy  the  pledge,  and  Lane  purchased  one 
section  of  the  road.  Without  deciding  whether  his  purohase  in- 
cluded any  of  the  corporate  franchises  in  conjunction  with  other 
purchases,  it  was  held  that  a  sale  by  him  to  the  Junction  Company 
passed  title  to  the  right  of  way,  provided  it  constructed  the  road  as 
required  by  the  first  corporation .     Railway  Co.  v.  Ruggles,  7 
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Ohio  St.  1.  Where  depot  grounds  were  deeded  to  a  railway 
company,  and,  under  sanction  of  the  legislature,  the  property  be- 
came vested  in  another  company,  it  was  held  that  the  conditions 
of  the  original  sale,  to  the  use  of  the  first  company,  was  not  viola- 
ted. Southard  v.  Railway  Co.,  26  N.  J.  Law,  13.  A  railway 
company  made  an  assignment  of  its  road  and  effects,  which  was 
adjudged  valid  by  the  courts.  It  was  held  that  purchasers  at 
the  trustee's  sale,  who  afterward  incorporated,  acquired  all  rights 
of  the  old  company  under  deed  to  the  right  of  way.  Pollard  v. 
Maddox,  28  Ala.  321.  It  has  been  held  that  the  interest  in  land 
acquired  by  deed  to  the  right  of  way,  within  the  designated  route, 
may  be  transferred  to  another  railroad  company,  into  which  the 
original  shall  merge  or  consolidate  with  others  by  legislative  au- 
thority. Railway  Co.  v.  Van  Syckle,37  N.  J.  Law,  496  ;  Pierce 
Railr.  130,  132,  133,  496,  497.  The  foregoing  four  cases  are 
cited  in  Pierce  on  Railroads  in  support  of  the  doctrine  as  stated  in 
the  text, "  that  a  railway  company  *  *  *  may  convey,  under 
authority  of  law,  to  another  corporation,  the  interest  in  land  which 
it  has  acquired  by  purchase  for  a  right  of  way,  to  be  used  by  the 
purcliaser  for  the  same  purpose.'*  And  we  find  that  none  of  the 
cases  supports  the  proposition  that  a  railway  company  can  sell  a 
part  of  its  right  of  way  to  another  company,  so  as  to  enable  both 
companies  to  build  and  operate  two  roads  on  the  same  right  of 
way.  These  authorities  only  go  to  the  extent  of  holding  that, 
where  there  is  a  legal  sale  of  the  road,  its  corporate  rights,  or 
when  there  is  a  merger  of  roads,  or  where  one  road  is  abandoned, 
and  another  company  is  authorized  to  construct  the  road  on  the 
same  line,  the  right  of  way  may  pass  by  sale. 

It  may  not  be  necessary,  in  the  case  before  us,  to  decide 
whether  a  railway  company  owning  the  right  of  way  may  or  may 
not,  with  the  consent  of  all  interested  parties,  sell  a  part  of  it 
without  at  the  same  time  conveying  its  franchise.  It  may  be 
only  necessary  for  us  to  inquire  if  this  can  be  done  without  the 
consent  of  adjoining  land-owners,  without  compensation,  by  pur- 
chase or  condemnation,  where  their  lands  are  damaged  specially, 
and  not  in  common  with  the  general  public.  Appellant  cites  the 
ease  of  Hatch  v.  Railroad  Co.,  18  Ohio  St.  118,  as  sustaining  its 
right  to  take  the  strip  conveyed  to  it  by  the  Texas  and  Pacific 
Railway  Company,  and  construct  its  road  thereon,  without  com 
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pensatioD  to  plaintifE  for  additional  damages  to  her  land.  The 
laud  of  plaintiff,  in  the  case  cited,  was  appropriated,  under  the 
right  of  emiuent  domain,  for  the  purposes  of  a  caual.  The  canal 
was  made,  and  used  for  many  years.  A  railway  company,  by  ami* 
cable  agreement,  had  the  canal  company's  interest  in  the  right 
of  way  condemned  for  its  use  as  a  railway  without  the  consent 
of,  or  compensation  to,  the  owner  of  adjoining  land.  The  canal 
was  abandoned,  and  the  railroad  constructed  on  the  line.  It  was 
held  that  the  easement  was  not  abandoned  by  .the  canal  company 
to  the  extent  that  it  reverted  to  the  original  owner  of  the  land ; 
but  it  was  also  held  that  the  owner  was  entitled  "  to  recover  the 
value  of  lands  taken,  not  formerly  taken  by  the  original  condem- 
nation, and  also  a  fair  compensation  for  additional  burdens  and 
inconveniences,  not  common  to  the  general  public,  as  accrued  to 
him,  and  his  entire  tract  on  which  the  easement  was  imposed,  by 
reason  of  the  change  of  uses."  We  do  not  see  in  what  respect 
this  case  supports  the  position  of  appellant ;  but  if  it  is  supposed 
to  do  so,  it  was  overruled  in  the  later  case  of  Piatt  v.  Pennsylvania 
Co.,  decided  in  1885  by  the  same  court,  which  is  a  case  almost 
exactly  in  point  with  the  one  now  under  consideration.  The 
Lake  Shore  Railroad  Company  had  appropriated  by  condemnation 
«  a  strip  of  ground  one  hundred  feet  wide  by  one  thousand  two 
hundred  feet  in  length,  and  constructed  its  road  on  the  western 
half,  along  which  the  road  was  operated.  For  a  consideration  of 
$7,500,  the  company  agreed  with  another  railroad  corporation  to 
let  it  have  twenty-five  feet  wide  of  the  unused  half  upon  which 
to  construct  and  operate  another  road,  and  to  so  hold  the  same  in 
perpetuity.  The  second  road  was  built  and  operated  on  the  sur- 
plus twenty-five  feet,  but  no  consideration  was  paid  to  the  origi- 
bal  owner,  whose  lot  was  thereby  damaged.  It  was  held  that  tibe 
land-owner,  by  the  first  appropriation  (where  more  land  was  ap- 
priated  than  was  necessary,  an  easement,  and  not  a  fee,  having 
passed)  could  not  be  subjected  to  the  occupancy  and  burden  upon 
such  surplus  of  another  common  carrier.  It  was  also  held  that 
the  original  owner  could  not  have  recovered  the  surplus  from  the 
first  company,  but  had  the  right  after  its  sale,  to  treat  it  as  aban- 
doned by  the  first  company  for  its  own  uses,  and  that  he  was  en- 
titled to  damages  as  upon  an  appropriation  by  the  second  com- 
pany.    It  was  also  noted  by  the  court  that  this  holding  was  not 
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in  conflict  with  the  recognized  right  of  a  railway  company  to  sell 
or  lease  its  road  with  its  franchises.  1  K.  £.  BepV,  420.  The 
conrt  also  declared  that  plaintiffs  case  was  supported  by  the 
cases  of  Railway  Co.  v.  Buggies,  and  ELatch  v.  Bailroad  Co. 
There  was  a  dissenting  opinion,  holding  that  there  was  no  change 
in  the  use  of  the  easement,  and,  therefore,  no  additional  servitude 
upon  the  owner's  land ;  but  we  think  the  reasoning  of  the  major- 
ity of  the  court  is  conclusive  and  just.  It  cannot  be  doubted 
that  a  right  of  way  to  one  railroad  is  less  onerous  than  when  the 
same  is  granted  to  two,  and  it  must  be  held  that  a  grant  of  way 
to  one  does  not  authorize  it  to  operate  its  road,  and  to  convey  a 
portion  of  the  unused  way  to  another  company  for  the  same  pur- 
pose, without  the  consent  of  the  owner  of  adjacent  land  damaged 
thereby,  and  without  compensation  to  him  for  the  damage  so 
caused. 

We  think  injunction  to  restrain  the  building  of  the  road  by  de* 
fendant  until  the  plaintiff  was  compensated,  or  until  the  way  was 
properly  appropriated  under  the  law,  was  the  proper  remedy. 
Pierce  Railr.  167,  168,  230. 

Appellant  contends  that  the  conrt  ^'  erred  in  overruling  its  gen- 
eral  demurrer  to  plaintiff's  petition,  because  so  much  of  said  peti- 
tion as  alleges  damage  on  account  of  the  contemplated  construction 
and  operation  of  defendant's  railway  across  Hill,  Ochiltree,  Bal- 
linger  and  Center  streets,  to  property  not  abutting  on  the  right 
of  way  of  the  Texas  and  Pacific  Railway  Company,  sets  up  a  claim 
for  damages  too  remote  to  furnish  a  basis  for  an  action  ;  and  the 
injury,  if  any,  is  not  special  to  plaintiff."  If  there  was  error  in 
this  part  of  plaintiff's  petition,  it  being  good  in  other  respects,  a 
general  demurrer  would  not  reach  the  defect 

The  judgment  of  the  court  restrained  defendant  from  building 
its  road  on  the  part  of  Texas  and  Pacific  Eailway  Company's  right 
of  way  running  through  any  portion  of  blocks  12,  13,  25  and  29 
of  Jennings'  south  addition  to  the  city  of  Fort  Worth,  and  also 
that  portion  of  the  right  of  way  occupying  Hill  and  Center  streets. 
at  the  intersection  of  said  streets,  between  the  center  of  said  rail* 
way  track  and  said  block  29.  The  judgment  awards  and  fixes 
no  damages,  but  prohibits  the  building  of  the  road  without  the 
consent  of  the  plaintiff,  his  heirs  or  assigns,  first  had  and  obtained, 
or  without  proper  appropriation  of  the  same  under  the  laws  of 
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the  state.  Hill  and  Center  streets  intersect  at  the  comer  of 
block  29,  w&ere  the  right  of  way  cats  off  a  corner  of  the  block. 
The  block  abnts  on  the  side  of  the  right  of  way  on  which  defend- 
ant proposes  to  build  its  road.  We  cannot  say  that  there  wonld 
be  no  damage  to  plaintiff  by  the  construction  of  the  road  at  this 
point,  so  causing  additional  obstruction  in  these  streets.  The 
question  of  the  amount  of  damage  must  be  settled  by  the  parties, 
if  they  consent,  or  in  the  proceedings  of  condemnation,  if  de- 
fendant resort  to  that  method  of  appropriation,  as  allowed  by  the 
judgment. 

Our  conclusion  is,  the  judgment  of  the  coui*t  ought  to  be  af- 
firmed. 

Stayton,  C.  J.     Report  of  commission  of  appeals  examined, 
their  opinion  adopted,  and  the  judgment  aiiirmed. 

Bight  of  way  —  change  of  use.  —  Where  a  railroad  company,  pnrsaant  to 
legislative  authoritj,  transferred  its  right  of  way  to  a  municipal  corporation 
for  a  street,  it  was  held  tliat  the  land  reverted  to  the  owner  of  the  fee  and  that 
he  could  maintain  ejectment  therefor.  Heard  v.  Brooklyn,  60  N.  Y.  242 ; 
Siring  V.  Brooklyn,  68  N.  T.  1.  So  where  an  easement  was  taken  for  a  canal 
«nd. transferred  to  a  railroad  company.  Pittsburgh,  etc.^  R.  Co.  v.  Bruce, 
102  Penn.  St.  23 ;  East  Alabama  Ry.  Co.  v.  Visscher,  114  U.  S.  340  ;  La 
Fayette,  etc.,  R.  Co.  v.  Murdock,  68  Ind.  187.  But  see  Hatch  v.  Cincinnati, 
«tc»  R.  Co.,  18  Ohio  St.  92 ;  Chase  v.  Sutton  Manf.  Co.,  4  Cush.  152. 


Kemp  v.  Western  Union  Telegraph  Company. 

(44  N.  W.  R  1084;  —  Neb. .) 

1.  Tblbgraph  Companies.  Liability  fob  Error  in  Transmittino  Mbb- 
'fiAGE.  One  P.  delivered  a  message  to  a  telegraph  company  at  its  office  at 
Papillion  In  this  state,  to  be  delivered  to  a  person  named  at  Kansas  City,  Mis- 
souri. The  message  as  transmitted  was  incorrect,  whereby  P.  lost  a  promised 
situation  and  sustained  damages.  Held,  that  the  company  was  liable  for  the 
damages. 

2.  Statute  Definino  Liabilftt  and  Annxtllino  Exemption  Clause. 
Section  12  of  the  act  relating  to  telegraph  companies  makes  such  company 
**  liable  for  the  non-delivery  of  dispvitches  intrusted  to  its  care,  and  for  all 
mistakes  in  transmitting  messages  made  by  any  person  in  its  employ,"  etc., 
and  provides  that  it  shall  not  be  exempted  from  any  such  liability  by  reason 
of  any  '*  clause,  condition  or  agreement  contained  in  its  printed  blanks." 

8.  Such  requirements  are  reasonable,  and  are  binding  on  all  telegraph  com- 
panies  in  the  state. 
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4.  MsASUBB  OF  Dakaobb.  Where  a  telegraph  compaDjr  undertakes  to  trans- 
mit  a  message  correctly  to  another  state,  and  fails  to  do  so,  it  is  liable  for  a 
breach  of  its  contract,  and  the  party  injured  may  recover  all  the  damages 
-which  he  sustains  by  reason  of  such  breach. 

William  V,  Allen  and  John  S.  Bobvnsan  for  plaiotiS  in  error. 
H»  C,  Brame  for  defendant  in  error. 

Mazwbll,  J.  This  action  was  brought  by  the  plaintiff  against 
the  defendant  in  the  district  court  of  Madison  county,  to  recover 
<]amages  for  the  breach  of  an  alleged  contract.  It  is  averred  in 
the  petition :  "  That  on  the  Ist  day  of  November,  1886,  the  said 
<lefendant  owned,  controlled  and  operated  a  line  of  telegraph  wire 
from  Papillion,  in  the  state  of  Nebraska,  to  Kansas  City,  in  the 
state  of  Missouri,  with  offices  in  each  of  said  places  in  charge  of 
•duly-authorized  agents,  at  which  offices  it  held  itself  out  to  the 
public  to  receive  and  deliver  telegraphic  messages  for  hire ;  and 
on  said  date  the  plaintiff  delivered  to  the  defendant,  at  itsjoffice 
in  said  Papillion,  for  immediate  transmission  and  delivery  at 
Kansas  City,  Missouri,  a  message  in  the  words  and  figures  as  fol- 
lows, to-wit:  "Nov.  1st,  1886.  To  J.  C.  Robertson,  Coates 
House,  Kansas  City :  Am  on  my  way,  Missouri  Pacific  and  Kan- 
sas City.  Arrive  eight  to-pight.  D.  Kemp  "  —  which  the  said 
defendant  then  received  from  the  plaintiff,  and  agreed  to  promptly 
and  correctly  transmit  and  deliver  to  the  said  J.  C.  Robertson,  at 
the  Coates  House,  Kansas  City,  Mo.,  without  delay.  That  the 
plaintiff  then  paid  the  defendant's  duly-authorized  agent  the  sum 
of  sixty-five  cents  for  such  services,  which  was  accepted  by  him 
as  full  compensation  therefor.  That  at  the  said  time  this  plaintiff 
had  an  engagement  to  meet  said  J.  C.  Robertson,  the  person  to 
whom  said  message  was  sent,  at  the  Coates  House,  Kansas  City, 
Mo.,  at  the  hour  of  eight  o'clock  p.  m.  on  said  day,  to  contract  with 
him,  as  general  agent  of  the  Texas  Land  and  Cattle  Company,  to 
enter  the  service  of  said  company  on  a  salary.  That,  if  plain- 
tiff made  said  contract  of  employment,  he  was  compelled  to  leave 
said  Kansas  City  that  evening  at  nine  o'clock  p.  m.,  to  enter  upon  the 
discharge  of  his  duties  as  employe  of  said  company ;  and  if  he 
did  not  reach  said  Kansas  City  by  eight  o'clock  p.  m.,  said  Robertson 
was  at  liberty  to  hire  another  man  for  said  situation.  That  said 
defendant  so  carelessly  and  negligently  transmitted  said  message 
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that  when  it  was  delivered  to  said  J.  C.  Bobertson,  at  saidCoates 
House,  Kansas  City,  Mo.,  bj  the  defendant,  it  read  that  the 
plaintiff  would  reach  Kansas  City  at  ten  o'clock  that  night ;  mak- 
ing plaintiff's  arrival  there  too  late  to  transact  said  business.  That 
said  message  was  delivered  in  the  condition  last  above  stated ; 
and,  in  consequence  of  its  reading  that  plaintiff  would  arrive  at 
Kansas  City,  Mo.,  at  ten  o'clock  that  night,  the  said  J.  C.  Bobert- 
son  employed  another  man  for  said  Texas  Land  and  Cattle  Com- 
pany, and  the  plaintiff  was  deprived  of  said  employment,  and 
the  profit  of  said  proposed  contract.  That  the  plaintiff  was  en- 
tirely without  fault  or  neglect  himself.  That  the  plaintiff  ex- 
pended in  money,  in  going  to  and  returning  from  said  Kansas 
City  to  see  said  Robertson,  the  sum  of  $50,  lost  six  days'  time, 
of  the  value  of  $30,  and  was  deprived  and  prevented  from  mak- 
ing said  contract  of  employment  —  all  to  his  damage  in  the  sum 
of  $200,  which  said  sum  is  now  due  the  plaintiff  from  the  defend- 
ant, and  wholly  unpaid ;  and  the  plaintiff  prays  judgment  against 
the  said  defendant  for  the  sum  $200,  with  interest  and  costs  of 
suit." 

To  this  petition  the  defendant  answered,  in  effect,  that  there 
was  a  condition  printed  on  the  blanks  furnished  by  it  on  which  to 
send  messages,  which  provided  that  the  company  should  not  be 
liable  for  '^  mistakes  or  delays  in  the  transmission  of  any  unre- 
peated  message  whatever,  happening  from  the  negligence  of  its 
servants  or  otherwise,  beyond  the  amount  received  for  the  send- 
ing of  the  same,"  etc.,  and  fixing  the  liabilities  *^  for  mistakes  or 
delays  in  the  transmission  or  delivery,  or  for  non-delivery,  of  any 
repeated  message,  not  beyond  fifty  times  the  sum  received  for  the 
transmission  of  the  same,  unless  specially  insured,  nor,  in  any  case, 
for  delays  arising  from  unavoidable  interruption  in  the  working 
of  its  lines,  or  for  errors  in  cipher  or  obscure  messages,"  etc 
Also,  that  the  company  will  not  be  liable  for  damages  in  any  case 
where  the  claim  is  not  presented  in  writing  within  sixty  days  of 
the  sending  ^^  of  the  message."  On  the  trial  of  the  cause,  the 
court  instructed  the  jury  ''  that,  under  the  law,  and  the  agreed 
statement  of  facts  herein,  the  plaintiff  cannot  recover  beyond  the 
amount  paid  for  sending  said  message,  which,  it  is  agreed,  is  the 
sum  of  sixty-five  cents."     The  jury  returned  a  verdict  as  directed ; 
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and,  a  motion  for  a  new  trial  having  been  overruled,  jadgment 
was  entered  on  the  verdict 

The  testimony  tends  to  sustain  the  allegations  of  the  petition. 
The  point  in  the  answer  as  to  the  limitation  of  time  in  which  to 
bring  the  action  is  not  referred  to  in  the  brief  of  either  attorney, 
and,  therefore,  will  not  be  noticed.  Section  12  of  chapter  89a 
of  the  Compiled  Statutes  provides  that  '^  any  telegraph  company 
engaged  in  the  transmission  of  telegraphic  dispatches  is  hereby 
declared  to  be  liable  for  the  non-delivery  of  dispatches  intrusted 
to  its  care,  and  for  all  mistakes  in  transmitting  messages  made  by 
any  person  in  its  employ,  and  for  all  damages  resulting  from  a 
failure  to  perform  any  other  duty  required  by  law ;  and  any  such 
telegraphic  company  shall  not  be  exempted  from  any  such  liability 
by  reason  of  any  clause,  condition  or  agreement  contained  in  its 
printed  blanks."  The  defendant  is  a  corporation  existing  in  this 
state,  and  having  offices  at  various  points  therein  for  the  trans- 
action of  business ;  and  that  business  is  the  transmission,  for  hire, 
of  messages  from  points  within  the  state  to  points  on  its  line  within 
or  without  the  state.  It  is  a  common  carrier  of  messages,  the  agent 
for  the  transmission  of  which  is  electricity.  The  agent  used  in  the 
transmission,  however,  is  not  material.  Suppose  the  defendant  un- 
dertook to  carry  in  wagons  or  other  vehicles,  messages  or  packages, 
and,  under  such  employment,  for  the  plaintifi,  at  Papillion,  it  re- 
ceived the  message  in  question  to  be  delivered  at  Kansas  City,  and 
it  failed  to  deliver  the  same.  It  would  thereby  fail  to  perform  its 
agreement,  and  would  be  liable  for  any  damages  which  the  party 
sending  the  message  might  thereby  sustain.  Why  should  not  the 
same  rule  apply  where  the  message  is  sent  by  electricity  ?  The 
value  of  a  message  depends  upon  its  correctness.  If  it  is  changed 
in  any  material  part,  it  is  not  the  same  message  as  that  de- 
livered for  transmission,  and  may  materially  affect  the  rights  of 
both  the  person  sending  it  and  the  person  receiving  it.  Ex- 
perience has  shown  that  messages  can  be  correctly  transmitted 
from  point  to  point  both  within  and  without  the  state,  and,  where 
dne  care  is  used,  mistakes  can  be  avoided.  The  rule  seems  to  be 
that  messages  are  correctly  transmitted.  The  legislature  of  this 
Btate,  recognizing  these  facts,  in  1883  passed  an  act  in  regard  to 
telegraph  companies  within  the  state,  the  twelfth  section  of  which 
makes  the  company  liable  for  the  non-delivery  of  dispatches  de- 
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livered  to  its  care,  ^'  and  for  all  mistakes  in  transmitting  mes* 
sages  made  by  any  person  in  its  employ,"  etc.,  and  declared  that 
it  ^^  shall  not  be  exempted  from  any  sach  liability  by  reason  of 
any  clause,  condition  or  agreement  contained  in  its  printed 
blanks."  This  is  a  reasonable  requirement ;  and,  as  the  tele- 
graph company  is  bound  by  the  law  of  the  state  as  much 
as  any  inhabitant  thereof,  the  statute  in  question  becomes  a  part 
of  the  contract.  That  is,  the  telegraph  company  cannot  ignore 
the  law,  and  set  itself  up  as  superior  to  it,  but  must  obey  it,  and 
transmit  messages  correctly,  or  be  liable  for  its  failure  in  that 
respect.  This  is  conceded  as  to  business  in  the  state,  but  it  is 
claimed  that  it  does  not  apply  to  messages  transmitted  out  of  the 
state.  The  contract  was  made  at  PapiUion,  within  this  state ;  and 
there  the  defendant  undertook  to  transmit  correctly  the  message 
to  Kansas  City.  It  did  not  do  so.  The  contract  of  the  de- 
fendant, therefore,  was  broken,  and  the  plaintiff  thereby  sus- 
tained damages.  The  place  where  part  of  the  service  was  to  be 
performed  can  make  no  difference.  The  contract  was  made  here, 
and  was  to  be  in  part  performed  in  this  state  ;  and  the  defendant 
is  liable  for  the  breach  thereof. 

We  are  referred  to  the  case  of  Telegraph  Co.  v.  Pendleton,  7 
Sup.  Ct.  Bep'r,  1126,  as  establishing  a  different  rule.  In  that 
case,  the  statute  of  Indiana  provided  for  a  penalty  of  $100  in  cer- 
tain cases  of  failure  of  a  telegraph  company  to  perform  its  duty. 
A  message  was  transmitted  from  Indiana  to  a  point  in  Iowa,  and 
the  company  there  failed  to  deliver  the  same.  The  action  was 
brought  to  recover  the  penalty,  and  the  United  States  supreme 
court  held  that  it  could  not  be  enforced.  In  other  words,  that 
the  penal  laws  of  a  state  do  not  extend  beyond  its  boundaries, 
and,  therefore,  on  the  failure  of  the  company  to  perform  its  duty 
in  Iowa,  it  did  not  become  liable  to  the  penal  laws  of  Indiana. 
The  above  decision,  no  doubt,  is  correct ;  but  it  can  have  no  ap- 
plication here.  In  the  case  at  bar,  the  contract  entered  into  by 
the  defendant  to  transmit  the  plaintifiPs  message  correctly,  and  for 
which  it  had  received  its  pay,  was  broken.  He  has  thereby  sus- 
tained damages.  These  damages  are  the  natural  result  of  the 
breach  of  the  contract,  and  are  not  penal  in  their  nature.  If  re- 
covered, they  are  merely  to  compensate  the  plaintiff  for  the  injury 
sustained  by  him  from  the  wrongful  act  of  the  defendant.    Such 
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damages  may  be  recovered.  The  precise  question  here  involved 
was  recently  before  the  United  States  circuit  court  of  this  state 
in  Oppenheimer  v.  Telegraph  Co.,  and  Judge  Dundy  held  that 
the  company  was  liable ;  and  we  so  hold. 

The  judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  further  proceedings. 

The  other  judges  concur. 

IiUbility  of  telegraph  companies  for  negligence  In  regard  to  meiaages.-^ 
A  telegraph  company  will  not  be  liable  for  a  failure  to  deliver  an  oral  message 
in  the  absence  of  evidence  of  its  custom  to  do  so.  Western  Union  Tel .  Co. 
T.  Dozier  (Miss.)»  7  Se.  Rep'r,  825.  Plaintiff  operated  a  saw-mill,  and  having 
broken  their  saw,  engaged  S.,  of  the  firm  of  Q.  <j&  S.,  to  order  them  one  from 
St.  Lonis,  by  telegraph.  S.  wrote  out  a  message  to  the  C.  &  B.  Hardware  Co., 
of  St.  Lonis,  ordering  them  to  ship  a  saw  of  the  kind  desired  to  G.  &  S., 
and  gave  the  same  with  money  to  pay  charges  to  a  traveling  salesman  of  the 
hardware  company  who,  instead  of  using  the  message  written  by  S.,  wrote  a 
new  one  of  sinular  import,  signed  his  own  name  thereto  and  delivered  it  to  the 
operator.  The  message  was  not  delivered  to  the  hardware  company.  It  was 
held  tbat  the  salesman  was  not  acting  as  the  agent  of  S.  or  plaintiffs  in  send- 
ing the  message  he  did  and  that  plaintiff,  consequently,  could  not  recover 
either  the  cost  of  sending  the  message  or  damages  for  the  delay.  Elliott  v. 
Western  Union  Tel.  Co.,  75  Tex.  18. 

There  can  be  no  recovery  against  a  telegraph  company  for  a  failure  to  de- 
liver a  message  promptly  unless  such  failure  is  due  to  the  negligence  of  the 
company.    Thompson  v.  Western  Union  Tel.  Co.  (N.  C),  11  S.  E.  Rep'r,  269. 

Plaintiff  resided  at  H.  with  his  wife.  Her  father  was  on  his  death  bed  at 
G.  A  relative  of  the  family  sent  a  message  to  plaintiff  as  follows:  "Come 
on  first  train.  Bring  Ferdinand.  His  father  very  low."  Ferdinand  was  a 
brother  of  the  plaintiff's  wife.  By  reason  of  delay  in  the  delivery  of  the  mes- 
sage plaintiff's  wife  did  not  reach  her  father  until  after  his  death.  In  a  suit 
by  plaintiff  to  recover  for  the  mental  suffering  of  his  wife  in  not  being  with 
her  father  in  his  last  moments,  it  was  held  that  there  could  be  no  recovery  for 
the  reason  that  the  message  gave  no  intimation  that  it  was  for  the  benefit  of 
the  wife,  and  no  explanation  was  made  to  the  agent  to  whom  it  was  delivered. 
The  fact  that  the  agent  at  H.  knew  that  the  plaintiff  had  a  wife  and  that  the 
message  related  to  her  father  would  make  no  difference.  Western  Union  Tel. 
Co.  V.  Eirkpatrick,  76  Tex.  217.  No  question  was  made  as  to  the  right  of 
the  plaintiff  to  recover  for  the  mental  suffering  of  his  wife .  The  same  is  true 
of  the  next  preceding  case  in  which  the  plaintiff  sued,  among  other  things, 
for  the  mental  suffering  of  his  wife. 

S.  brought  suit  against  a  telegraph  company  for  negligence  in  delivering  a 
message  to  B.  as  follows:  "Meet  me  in  Columbus  Saturday  night."  In 
eonsequenoe  of  a  failure  to  deliver  the  message  R.  was  not  in  Columbus  at 
the  appointed  time  and  plaintiff  was  obliged  to  travel  a  long  distance  to  find 
Um,  and  he  sought  to  recover  for  loss  of  time,  expense,  exposure,  etc.    The 
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court  held  that  there  could  be  no  recovery  and  dismissed  the  suit.  Western 
Union  Tel.  Co.  v.  Smith,  76  Tex.  258. 

Where  a  message,  legiblj  written,  is  delivered  to  an  operator,  who  called 
the  agent  at  the  receiving  station  and  informed  faim  of  the  number  of  words 
in  the  message,  sent  the  message  and  received  a  repljr  indicating  that  the 
message  had  been  received  with  the  requisite  namber  of  words,  but,  in 
fact,  the  message  as  delivered  bj  the  receiving  agent,  omitted  two  words,  it 
was  held  the  company  was  guilty  of  gross  negligence,  and  was  liable  for  the 
damages  resulting  from  the  mistake,  notwithstanding  a  stipulation  in  the 
blank  used,  that  the  company  would  not  be  liable  for  mistakes  or  delays  in 
sending  unrepeated  messages,  except  in  case  of  gross  negligence.  Western 
Union  Tel.  Co.  v.  Goodbar  (Miss.),  7  So.  Rep'r,  214. 

Plaintiff,  in  answer  to  a  letter  from  C,  telegraphed  him  to  purchase  prop- 
erty, and  if  the  message  had  been  promptly  delivered  he  would  have  secured 
for  $3,000  property  worth  $5,000.  0.  had  written  a  similar  letter  to  S.,  ap- 
parently  residing  at  the  same  place  as  plaintiff,  and  S.  had  telegraphed  C.  to 
buy  the  same  property.  C.  received  the  message  of  S.  first,  and  the  latter  se- 
cured the  property.  The  message  of  S.  was  delivered  to  the  company  for 
transmission  an  hour  before  the  plaintiffs,  but  if  plaintiff 'smesss^e  had  been 
promptly  delivered  it  would  have  reached  C.  before  that  of  8.  did  in  fact,  al- 
though if  both  had  been. promptly  delivered  S.  would  have  been  ahead.  It 
was  held  that  if  the  delay  of  the  plaintiff's  message  was  the  result  of  negli- 
gence, the  company  was  liable  for  whatever  loss  the  plaintiff  sustained,  and 
that  the  company  could  not  excuse  itself  by  showing  that  if  S.*s  message  had 
been  promptly  delivered,  which  was  not  the  fact,  the  plaintiff  could  not  have 
secured  the  property.  Alexander  v.  Western  Union  Tel.  Co.  (Miss.),  7  So. 
Rep'r,  280. 


Jewbtt  y.  Olbbn. 

Cn  Pac.  R.  a02 ;  18  Or.  419.) 

1.  Common  Cabbibrs.  Liabilitt  fob  Goods  Taken  on  Legal  Process. 
When  property  is  in  the  hands  of  a  carrier  for  transportation,  and,  in  the 
course  of  transit,  is  seized  upon  legal  process,  sued  out  against  the  owner  of 
the  property,  and  taken  out  of  the  carrier's  possession,  such  property  Is  placed 
in  the  custody  of  the  law,  and  is  so  placed  by  a  superior  power,  the  power  of 
the  state,  and  excuses  the  carrier  from  liability  for  not  delivering  the  goods. 

2.  In  Such  Case  the  Carrier  Shottld  Notift  thb  Owner.  When  goods 
are  taken  out  of  the  possession  of  the  carrier  by  legal  process  he  should  give 
notice  forthwith  to  the  parties  interested. 

N.  Steves  for  appellant.     T.  B.  Handley  for  respondent. 

Lord,  J.  The  facts  are  that  on  the  18th  day  of  November, 
1887,  one  Northrob  delivered  at  Tillamook,  Oregon,  a  lot  of  ap- 
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pies  to  William  Olsen,  to  be  carried  (^  the  steamer  jRosa  Olaen, 
and  delivered  at  Portland.  Tbo  apples  were  not  marked  in  any 
way,  nor  consigned  to  any  one.  On  the  21st  day  of  November, 
1887,  at  Astoria,  the  constable  came  on  board  of  the  steamer 
with  writs  of  attachment,  and,  by  virtae  of  the  same,  levied  upon 
the  apples,  and  took  them  off  the  steamer,  and  sold  them.  These 
actions  were  against  Korthrob,  and  were  for  the  purchase-price 
of  said  apples ;  and  judgment  was  rendered  in  them  on  February 
13, 1888.  When  the  apples  were  seized  under  the  writs  of  at- 
tachment, Northrob  was  at  once  notified,  but  remained  passive, 
and  made  no  defense.  On  the  13th  day  of  February,  1888,  the 
said  Korthrob  sold  said  apples  to  one  Jewett,  who  since  has 
brought  the  present  action  against  Olsen  for  failure  to  deliver  the 
apples  according  to  the  contract  of  shipment  made  by  Northrob 
with  Olsen.  It  will  be  noted  that  the  property,  when  delivered 
to  the  carrier,  was  not  marked,  nor  consigned  to  any  one,  but  was 
to  be  delivered  at  Portland,  and  presumably  to  Northrob,  or  to 
whomsoever  he  shoiild  authorize  to  receive  them,  by  assignment 
or  otherwise ;  that  while  such  property  was  m  transitu  it  was 
seized,  under  writs  of  attachment,  at  an  intermediate  port,  and 
being  perishable  property,  was  sold,  bat  that  Northrob,  who  was 
then  the  owner  of  the  apples,  was  immediately  notified,  in  order 
that  he  might  make  his  defense  to  the  suits  against  him  on  which 
the  property  had  been  seized ;  and  that  he  disregarded  such  no- 
tice, and  refused  or  failed  to  make  any  defense  in  the  premises, 
but  two  or  three  months  subsequently  sold  the  property  to  the 
plaintiff  in  this  action.  As  a  separate  defense  to  the  action,  the 
proceedings,  etc.,  in  the  writs  of  attachment  were  set  up,  and 
upon  demurrer  were  sustained,  as  stating  facts  sufficient  to  con- 
stitute a  defense^  and  the  demurrer  overruled,  but  during  the  trial, 
when  offered  in  evidence  in  support  thereof,  were  excluded  by 
the  court,  and  now  constitute  one  of  the  assignments  of  error 
upon  this  appeal. 

Upon  the  facts,  the  proceedings  under  which  the  goods  were 
taken  by  the  officer  from  the  custody  of  the  carrier  were  against 
Northrob,  to  whom  the  property  belonged,  and  who  subsequently 
sold  them  to  the  plaintiff  in  this  action.  It  will  be  seen  then, 
that  the  question  we  are  to  decide  is  whether  a  common  carrier 
18  excused  from  liability  for  not  carrying  and  delivering  the  goods 
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when  thej  are,  without  any  fault  or  fraud  on  his  part,  seized  hy 
virtue  of  a  legal  process,  and  taken  out  of  his  possession.  ^'  That 
this  will  excuse  the  carrier,"  says  one  author,  '^is  now  almost 
universally  conceded  by  the  courts,  in  the  absence  of  connivance 
or  collusion  on  the  carrier's  part ;  and  it  seems  to  make  no  differ- 
ence by  or  against  whom  the  process  is  sued  out,  if  it  be  valid.'^ 
Hutch.  Carr.,  §  396.  "  If  this  defense  were  not  valid,"  says  an- 
other learned  author,  in  a  note,  '*  it  might  compel  the  party  to 
resist  the  acts  of  a  public  officer  in  the  discharge  of  his  duty, 
which  the  law  will  never  do."  2  Bedf.  Ry.  *159.  In  the  su- 
preme court  of  the  United  States,  where  goods  in  the  hands  of  a 
carrier  had  been  attached  by  a  third  party  in  a  suit  brought  by  the 
consignees  on  a  bill  of  lading,  Mr.  Justice  Nelson  said :  ^^  After 
the  seizure  of  the  goods  by  the  sheriff  under  the  attachment,  they 
were  in  the  custody  of  the  law,  and  the  defendant  could  not  com- 
ply with  the  demand  of  the  plaintiffs  without  a  breach  of  it,  even 
admitting  the  goods  to  have  been  at  the  time  in  his  actual  posses* 
sion.  The  case,  however,  shows  that  they  were  in  the  possession 
of  the  sheriff's  officer  or  agent,  and  continued  there  until  disposed 
of  under  the  judgment  upon  the  attachment  It  is  true  that  these 
goods  had  been  delivered  to  the  defendant  as  carriers  by  the 
plaintiffs,  to  be  conveyed  for  them  to  the  place  of  destination, 
and  were  seized  under  an  attachment  against  third  persons ;  but 
this  circumstance  did  not  impair  the  legal  effect  of  the  seizure  or 
custody  of  the  goods  under  it,  so  as  to  justify  the  defendant  in 
taking  them  out  of  the  hands  of  the  sheriff.  The  right  of  the 
sheriff  to  hold  them  was  a  question  of  law  to  be  determined  by 
die  proper  legal  proceedings,  and  not  at  the  will  of  the  defend- 
ant, nor  that  of  the  plaintiffs.  The  law  on  this  subject  is  well 
settled,  as  may  be  seen  on  a  reference  to  the  cases  collected  in  sec- 
tions 290, 350, 453  of  Drake  Attachm.  (2d  ed.).  "  Stiles  v.  Davis, 
1  Black,  101.  See,  also.  The  Idaho,  93  U.  S.  675.  In  Railway  Co. 
V.  Yohe,  51  Ind.  184,  the  objection  was  taken  by  demurrer,  and  sus- 
tained by  the  conrt,  that  the  answer  did  not  state  facts  sufficient  to 
constitute  a  defense ;  but  it  was  on  the  ground  of  the  want  of  an 
averment  that  the  defendant  gave  immediate  notice  to  the  plain 
tiffs  that  the  goods  had  been  seized  and  taken  out  of  bis  possession, 
which  is  duly  alleged  in  the  answer  herein.  In  delivering  the 
opinion  of  the  court,  Mr.  Justice  Downey  said :  ^^  It  is  impossible 
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for  tibe  carrier  to  deliver  the  goods  to  the  consignee  when  they 
have  been  seized  by  legal  process,  and  taken  ont  of  his  possession. 
The  carrier  cannot  stop,  when  goods  are  offered  to  him  for  car- 
riage,  to  investigate  the  question  as  to  their  ownership.  Nor  do 
we  think  he  is  bound,  when  the  goods  are  so  taken  out  of  his  pos- 
session, to  follow  them  up  and  be  at  the  trouble  and  expense  of 
asserting  the  claim  thereto  of  the  party  to  or  for  whom  he  under- 
took to  carry  them.  We  do  not  think  it  material  what  the  form 
of  the  process  may  be.  In  every  case  the  carrier  must  yield  to 
the  authority  of  legal  process.  After  the  seizure  of  the  goods  by 
the  officer,  by  virtue  of  the  process,  they  are  in  the  custody  of  the 
law ;  and  the  carrier  cannot  comply  with  his  contract  without  a 
resistance  of  the  process,  and  a  violation  of  law.  The  right  of 
the  sheriff  to  hold  the  goods  involved  questions  which  could  only 
be  determined  by  the  tribunal  which  issued  the  process,  or  some 
other  competent  tribunal;  and  the  carrier  had  no  power  to  decide 
them.  If  the  goods  were  wrongfully  seized,  the  plaintiffs  have 
their  remedy  against  the  officer  who  seized  them,  or  against  the 
party  at  whose  instance  it  was  done.  As  between  the  parties,  the 
process  would  be  no  justification  if  the  plaintiffs  were  the  owners, 
and  entitled  to  the  possession  of  the  goods.  *  *  *  The  car- 
rier is  deprived  of  the  possession  of  the  property  by  a  superior 
power,  the  power  of  the  state  —  the  via  major  of  the  civil  law  — 
and  in  all  things  as  potent  and  overpowering,  as  far  as  the  carrier 
is  concerned,  as  if  it  were  the  *act  of  God,  or  the  public  enemy.' 
In  fact,  it  amounts  to  the  same  thing.  The  carrier  is  equally 
powerless  in  the  grasp  of  either."  In  Railroad  Co.  v.  Wilcox, 
48  Ga.  433,  where  goods  were  delivered  to  a  common  carrier  for 
transportation,  and  were  seized  by  legal  process,  and  taken  out  of 
his  possession  by  the  sheriff,  and  the  carrier  forthwith  gave  notice 
to  the  consignor  and  consignee,  and  they  made  no  reply  and  took 
no  further  notice  of  the  proceedings,  it  was  held  that  the  carrier 
had  a  legal  right  to  presume  they  had  abandoned  the  property  as 
subject  to  legal  process,  which  had  seized  it.  And,  further,  that 
a  seizure  under  the  warrant  of  the  goods  while  in  the  carrier's 
possession  would  be  a  good  excuse  for  their  non-delivery.  In  Van 
Winkle  v.  Steamship  Co.,  37  Barb.  122,  a  case  where  goods  were 
seized  on  attachment,  the  court  held :  "  If  goods  are  taken  from 

a  bailee  or  carrier  by  authority  of  law,  in  any  case  coming  within 
VOL.  n— 18 
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these  exceptions,  there  is  no  doubt  that  it  is  a  good  defense  to  an 
action  by  the  bailor  or  shipper  for  a  non-delivery."  In  Eliven  v. 
Bailroad  Co.,  36  N.  Y.  403,  it  was  held  that  a  common  carrier  is 
exonerated  from  his  obligation  to  his  bailor  where  the  property 
of  the  latter  is  taken  from  him  by  legal  process,  and  where  the 
carrier  immediately  notifies  him  of  such  taking.  Burton  v.  Wil- 
kinson, 18  Vt.  186 ;  Edson  v.  Weston,  7  Cow.  278. 

Now,  according  to  the  facts,  Northi-ob  was  the  owner  of  the 
apples  at  the  time  they  were  seized,  under  writs  of  attachment, 
upon  a  debt  or  debts  against  him,  and  taken  out  of  the  possession 
of  the  defendant,  and  when  he  was  notified  of  such  attachment 
and  seizure  ;  and  yet  he  disregarded  the  notice,  and  allowed  the 
proceedings  to  go  on  without'  any  defense  thereto,  and  subse- 
quently sold  the  property,  and  his  claim  thereto,  to  the  plaintiff. 
At  the  time  of  the  seizure  there  was  no  consignee  to  whom  the 
goods  were  delivered ;  nor  were  they  marked,  nor  any  other  per- 
son known  to  the  carrier,  other  than  Northrob,  upon  whose  debts 
the  property  was  seized,  as  owner,  and  whose  subsequent  conduct 
in  selling  it  indicates  that  he  was  the  recognized  owner.  When 
property  is  in  the  hands  of  a  carrier  for  transportation,  and  in  the 
course  of  transit  is  seized  upon  process  sued  out  against  the  owner 
of  the  property,  and  taken  out  of  the  carrier's  possession,  such 
property  is  placed  in  the  custody  of  the  law,  and  is  so  placed  by 
a  superior  power  —  the  power  of  the  state — and  excuses  the 
carrier  from  liability  for  a  non-delivery. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial 
ordered. 
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CB8  N.  E.  R.  782;122  Ind.  317.) 

1.  EaciNEKT  Domain.  Railroads  in  Streets.  Additional  Track.  A 
railroad  was  located  along  a  pablic  street,  the  fee  of  which  was  In  the  abattlng 
owners.  Proceedings  were  had  and  damages  assessed  to  the  abutting  owners. 
Afterward  an  additional  tracts  was  constructed  in  the  street  on  the  side 
toward  plaintiff's  lot.  It  was  held  that  bj  the  condemnation  proceedings  the 
company  acquired  the  right  to  construct  such  additional  tracks  as  might  be 
necessary  for  their  business  without  any  further  liability  to  the  abutting 
owners. 

2.  Dakaobs  Presumed  to  be  Included  in  the  Award.    Where  part  of 


White  v.  Chicaqo,  St.  L.  &  P.  E.  Oo.  139 

a  trad  of  land  is  taken  for  a  railroad,  the  award  is  presamed  to  include  all 
damages  which  will  result  from  the  construction  and  operation  of  the  road  in 
a  proper  manner. 

Fauder  <&  Shafrey  and  Nelson  <6  Myers  for  appellant.  JV. 
0.  Boss  and  George  E.  Ross  for  appellee. 

Olds,  J.  The  appellee  is  the  owner  of  a  railroad  running  on 
and  over  Canal  street,  in  the  city  of  Logansport.  Said  street  is 
sixty  feet  wide,  and  the  main  track  of  said  railroad,  as  originally 
built  and  ever  since  maintained,  is  located  along  the  center  of  said 
street.  Appellant  is  the  owner  of  a  lot  abutting  and  fronting  on 
the  south  side  of  said  street,  upon  which  is  situated  a  dwelling- 
house  in  which  she  resides,  and  her  only  means  of  ingress  and 
egress  to  and  from  said  lot  is  from  said  street.  After  the  con- 
struction of  a  main  track  of  said  railroad,  the  defendant  company, 
without  any  permission  of  the  owner  of  said  lot,  and  without  any 
proceedings  to  condemn  the  street  for  the  use  of  said  company, 
except  the  original  proceedings,  when  the  road  was  constructed, 
built  a  second  track,  or  side  track,  along  said  street,  along  and 
upon  the  south  half  of  said  street,  south  of  the  main  track  in  front 
of  the  said  plaintiff's  lot  and  residence,  and  has  for  several  years 
maintained  and  used  the  same.  The  appellant  brings  this  action 
for  damages  sustained  by  reason  of  the  building  and  using  of  said 
extra  or  side  track  upon  the  south  half  of  said  street  in  front  of 
her  lot.  She  alleges  the  facts  in  her  complaint,  and  asks  for 
damages  sustained.  Issues  were  joined,  and,  a  trial  by  the  court, 
without  the  intervention  of  a  jury,  resulted  in  a  finding  and  judg- 
ment in  favor  of  the  defendant  below,  the  appellee.  Upon  proper 
request,  the  court  found  the  facts  specially,  and  stated  its  con- 
clusions of  law.  The  appellant  excepts  to  the  conclusions  of  law 
as  stated  by  the  court,  also  moves  for  judgment  in  her  favor  on 
the  facts  found ;  which  motion  is  overruled,  and  the  ruling  as- 
signed as  error.  The  findings  of  fact  and  conclusions  of  law,  as 
stated  by  the  court,  are  as  follows  : 

"  Finding  of  facts. —  The  court,  having  been  requested  by  the 
parties  to  find  the  facts,  with  the  conclusions  of  law  thereon, 
with  the  view  of  excepting  to  the  decision  of  the  court  upon  the 
qoestions  of  law  involved  in  the  trial,  finds  the  following  facts, 
to-wit :  First,  The  court  finds  that  the  plaintiff  is  the  owner  in 
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fee-simple  of  lot  f onr,  of  James  A.  Taylor's  addition  to  the  citj 
of  Logansport,  Cass  county,  Ind.;  that  she  acquired  title  thereto 
on  the  4:th  day  of  January,  1870,  remotely  through  said  Taylor, 
and  has  had  possession  thereof  ever  since,  and  up  to  the  present 
time,  and  that  said  lot  is  a  part  of  two  lots  on  the  south  side  of 
Canal  street,  and  opposite  lots  eighteen  and  nineteen,  and  was 
owned  by  said  Taylor,  in  fee-simple,  daring  the  months  of  June 
and  July,  1859,  and  until  after  January,  1863.    Second,  That  on 
the  9th  day  of  June,  1859,  the  Toledo,  Logansport  and  Burling- 
ton Railroad  Company  filed  in  the  office  of  the  clerk  of  the  Cass 
circuit  court  the  instrument  of  appropriation,  to-wit:     'To  all 
whom  it  may  concern  —  Take  notice :    The  Toledo,  Logansport 
and  Burlington  Railroad  Company,  a  corporation  duly  organized 
in  pursuance  of  the  General  Railroad  Law  of  the  state  of  Indiana, 
approved  May  11,  1852,  for  the  purpose  of  constructing,  main- 
taining and  operating  a  railroad  within  the  state  of  Indiana,  agree- 
able to  their  articles  of  association,  has  located  the  line  and  route 
of  their  said  railroad  over  and  across  the  lands  and  premises  here- 
inafter mentioned  and  described,  and  that  said  company  intends 
to,  and  does  hereby,  under  and  pursuant  to  the  provisions  of  law, 
appropriate  the  rights,  interests,  lands  and  premises  hereinafter 
described,  for  the  purpose  of  constructing,  operating  and  main- 
taining their  said  railroad.    Said  company  not  having  agreed 
with  the  owners  of  the  lands  touching    the  damages  which 
may  be  sustained  by  them  by  reason  of  the  construction  of  the 
same,  or  for  the  lands,  interests  and  real  estate  thereby  appropri- 
ated as  aforesaid,  to  the  end  that  appraisers  may  be  appointed  to 
assess  said  damages,   if   any  may  be  by  them  sustained,  does 
hereby  file  these  articles  of  appropriation,  describing  the  inter- 
ests and  rights  to  be  appropriated,  to-wit:     [describing  certain 
lands].     Also  in  and  through  Canal  street,  in  the  city  of  Logans- 
port, Cass  county,  Indiana,  so  far  as  said  company  may  be  legally 
liable  for  damages  to  the  owners  of  lots,  and  parts  of  lots,  on 
•either  side  of  said  street,  who  are  as  follows,  to-wit :     James  A. 
Taylor,  as  the  owner  of  two  lots  on  the  south  side  of  Canal  street, 
opposite  lots  eighteen  and  nineteen,  such  appropriation  to  include 
the  right  of  said  company  to  take  materials  for  the  construction 
and  repair  of   said  railroad  at  any  point  within  fifty  feet  of 
the  center  of  said  railroad,  except  along  said  street,  with  the 
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right  of  way  over  said  tracts  of  land  eufflcient  to  enable  said 
company  to  constract  and  repair  said  road,  and  the  right  to  con* 
dnct  water  by  aqueducts,  and  the  right  to  make  drains,  and  to 
have  and  hold  said  rights,  interests  and  privileges  to  the  use  of 
said  company,  so  long  as  the  same  shall  be  required  for  the  uses 
and  purposes  of  said  road,  in  as  full  and  ample  and  perfect  a 
naanner  as  may  be  required  for  that  purpose,  reference  being 
had  to  the  map  and  surveys  of  the  engineers  of  said  company 
showing  the  line,  route  and  location  of  eaid  railroad,  and  to  the 
certificate  of  location  attached  thereto,  and  being  part  thereof, 
filed  in  the  office  of  the  clerk  of  the  Cass  circuit  court,  for  a 
more  particular  description  of  the  said  tracts  and  parcels  of  land 
so  taken  and  rights  an^  interests  so  appropriated,  by  said  com* 
pany  for  the  purposes  aforesaid.  In  witness  whereof  the  said 
company  has  caused  these  presents  to  be  signed  by  their  president 
this  21st  day  of  June,  1859.  D.  M.  Dunn,  president.'  A  copy 
of  the  map  and  survey  of  the  line  and  route  of  the  location  of 
said  railroad  is  attached  hereto  as  a  part  of  said  instrument  of  ap- 
propriation, and  marked  'A.'  That  on  the  29th  day  of  June, 
1859,  the  foregoing  instrument  of  appropriation  was  served  on 
James  A.  Taylor,  by  the  delivery  to  him  of  a  copy  thereof ;  and 
on  the  1st  day  of  July,  1859,  the  judge  of  the  court  of  common 
pleas,  in  vacation,  appointed  three  disinterested  freeholders  of 
said  county  appraisers  to  assess  the  damages  that  said  Taylor 
might  sustain  by  reason  of  said  appropriation.  That  afterward, 
on  the  4th  day  of  July,  1859,  said  appraisers  made  their  appraise- 
ment, and  filed  it  in  the  office  of  the  clerk  of  said  county,  in 
which  they  gave  and  assessed  in  favor  of  said  Taylor,  as  the 
damage  he  would  sustain,  as  the  owner  of  said  lots,  by  such  ap- 
propriation, the  sum  of  one  hundred  dollars,  which  sum  was  after- 
ward on  the  10th  day  of  October,  1859,  paid  to  and  accepted  by 
him  as  and  for  his  said  damage.  Third.  That  during  the  years 
1859  and  1860  said  Toledo,  Logansport  and  Burlington  Bailroad 
Company  completed  said  railroad,  by  building  a  single  track  along* 
Canal  street,  near  the  center  of  the  street,  so  that  cars  could  run 
over  the  same,  and  that  it  has  been  used  and  operated  as  a  rail- 
road ever  since,  and  is  now  so  used,  and  that  the  defendant  is, 
aiid  has  been  since  April  2,  1883,  the  owner  of  and  operating  the 
same,  as  the  remote  vendee  of   said  Toledo,  Logansport  and 
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Barlington  Bailroad  Company.  Fourth.  That  the  plat  hereto 
attached,  marked  ^  B,'  is  a  correct  representation  of  said  raiboad 
tracks  of  the  defendant  as  used  and  operated  on  the  2d  day  of 
April,  1883,  when  it  first  commenced  operating  said  road,  and  as 
it  has  remained  ever  since,  through  Canal  street,  in  front  of  the 
plaintiffs  property ;  that  the  lot  marked  '  4,'  on  the  south  side  of 
Canal  street,  represents  the  plaintiffs  lot,  and  so  much  of  it  as  is 
marked  with  diagonal  lines  represents  her  dwelling  thereon ;  that 
the  north  red  line  represents  the  original  main  track  of  said  rail- 
road, the  south  rail  of  which  is  twenty-nine  feet  north  of  the 
north  line  of  the  plaintiffs  lot,  and  said  Canal  street  is  sixty-six 
feet  wide ;  that  the  south  red  line  represents  a  side  track  that 
was  put  in  and  constructed  where  it  now  is  in  the  year  1871, 
by  the  remote  grantors  of  the  defendant,  without  other  or  further 
condemnation  or  appropriation  proceedings  than  hereinbefore 
mentioned,  and  without  the  consent  of  the  plaintiff,  and  she  at 
the  time  made  objections  to  the  men  engaged  in  the  work, 
and  it  was  extended  from  Third  street  to  a  point  nearly 
opposite  the  east  line  of  lot  number  twenty-one,  as  marked  on 
said  plat,  the  east  end  being  designated  by  a  small  black  mark  or 
line  at  right  angles  with  the  red  line ;  that  in  the  year  1882,  and 
before  this  defendant  owned  or  had  possession  of  said  road,  said 
south  track  was  extended*  to  the  shops  connected  with  said  road, 
a  distance  of  about  one  mile,  and  since  that  time  has  been  used  as 
a  track  for  trains  going  east,  and  the  north  track  for  trains  going 
west ;  that  the  end  of  the  ties  are  fourteen  feet,  and  the  south  rail 
of  the  south  track  fifteen  feet  and  two  inches,  north  of  the  north 
line  of  the  plaintiff's  lot,  and  that  the  distance  between  the  center 
lines  of  the  north  and  south  tracks,  above  mentioned,  is  twelve 
feet  and  two  inches.  Fifth,  That  at  the  time  said  side  track  was 
constructed,  in  the  year  1871,  the  Columbus,  Chicago  and  Indiana 
Central  Railway  Company  was  the  owner  of  said  railroad ;  that, 
nnder  an  order  and  decree  of  foreclosure  of  the  circuit  court  of 
the  United  States  for  the  district  of  Indiana,  said  railroad,  with 
all  things  thereto  appertaining,  was  sold,  and  on  the  2l8t  day  jof 
February,  1883,  was  conveyed,  to  William  L.  Scott,  Charles  J. 
Osbom  and  John  S.  Kennedy,  who,  on  the  17th  day  of  March  of 
the  same  year,  conveyed  the  same  to  the  defendant,  and  that  on 
the  2d  day  of  April,  1883,  the  defendant  took  possession  of  said 
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railroad^  and  has  operated  it  ever  since,  and  has  maintained,  kept 
ap,  and  used  said  side  track  ever  since.  Sixth.  That  the  rails  and 
ties  of  said  side  track  are,  and  have  been  ever  since  the  2d  day  of 
April,  1883,  from  six  to  seven  inches  above  the  grade  and  surface 
of  said  Canal  street,  in  front  of  plaintiffs  property,  and  that  bj 
reason  of  the  construction  and  maintenance  of  said  side  track  the 
plaintiff  has  been  interrupted  in  the  use  of  said  street,  and  access 
to  her  property  through  and  across  said  street,  with  any  kind  of 
wheeled  vehicles,  has  been  made  much  more  difficult  and  dan 
gerous ;  that  ever  since  the  construction  of  said  railroad,  or  soon 
thereafter,  telegraph  poles  were  placed  by  the  "Western  Union 
Telegraph  Company,  and  maintained,  along  the  outer  edge  of  the 
sidewalk  that  passes  in  front  of  and  adjoining  the  plaintiffs  prop- 
erty,  and  south  of  said  second  track  on  that  side  of  the  street, 
but  none  of  the  poles  were  placed  in  front  of  the  plaintiffs  prem- 
ises on  which  the  wires  were  held  that  were  used  in  the  operation 
of  said  railroad  by  the  several  companies  operating  said  road  ever 
since  its  completion,  in  the  year  1860.  Seventh.  That  the  rental 
value  of  plaintiffs  property,  by  reason  of  the  foregoing  facts,  has 
been  reduced  in  value  since  the  2d  day  of  April,  1883,  up  to  the 
17th  day  of  August,  1887,  in  the  sam  of  three  hundred  and  fif« 
teen  dollars,  and  she  has  sustained  damages  in  the  said  sum  of 
three  hundred  and  fifteen  dollars. 

"  The  court,  being  sufficiently  advised,  does  now  conclude  the 
law  to  be,  on  the  facts  found  in  this  cause,  as  follows :  First, 
The  plaintiff  is  not  entitled  to  maintain  an  action  for  damages  for 
a  trespass.  Her  remedy,  if  any  she  has,  is  in  an  action  for  com- 
pensation, by  way  of  damages,  for  the  real  estate  occupied  and 
used  by  the  defendant  for  railroad  purposes,  or  by  having  the 
damages  assessed  under  the  statutes  relating  to  the  assessment  of 
damages  for  property  taken  under  the  right  of  eminent  domain. 
She  cannot  maintain  an  action  either  for  trespass,  or  in  ejectment, 
or  for  an  injunction.  Second.  I  find,  for  the  defendant,  that  it 
is  entitled  to  recover  its  costs." 

The  map  referred  to  as  "  Exhibit  A  "  in  the  finding,  is  a  map 
of  the  road  as  it  was  located  for  a  distance  beyond  the  city  limits 
on  either  side,  having  a  line  designating  the  center  of  the  right  of 
way  or  road  which  ran  along  Canal  street  on  the  outside  of  the 
platted-in  lots  of  the  city ;  two  lines,  one  on  each  side  of  the 
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center,  showing  the  width  of  said  right  of  way,  also  showing  the 
grades  at  various  points.  The  map  contains  no  statement  of  fact 
as  to  whether  there  was  to  be  one  track  or  a  number  of  tracks,  ex- 
cept that  there  was  but  the  one  track  platted.  The  map  marked 
^^  B  "  indicates  the  location  of  the  lot,  the  railroad,  and  shows  the 
main  track  and  side  track,  and  their  relation  and  proximiiy  to  the 
lot  owned  by  the  appellant.  The  findings  of  fact  show  that  there 
were  proceedings  instituted  to  condemn  the  land  to  be  used  for 
the  construction  and  building  of  the  railroad,  and  that  damages 
were  assessed  for  the  injury  to  the  lot  in  question,  then  owned  by 
one  Taylor,  and  afterward  purchased,  and*  now  owned  by  the  ap- 
pellant. The  primary  and  material  question  to  be  determined  is 
as  to  whether  the  appellant  has  any  right  of  action  for  damages 
accruing  to  her  on  account  of  the  location  and  maintenance  of 
the  extra  track  or  switch. 

The  statute  in  regard  to  acquiring  the  right  of  way  for  the  con- 
struction of  railroads  was  in  force,  as  it  now  is,  at  the  time  the 
railroad  operated  by  the  appellee  was  constructed.  We  quote  a 
part  of  section  3903,  defining  the  powers,  rights  and  privileges 
of  railroad  companies.  It  provides :  "  Every  such  corporation 
shall  possess  the  general  powers,  and  be  subject  to  the  liabilities 
and  restrictions,  expressed  in  the  special  powers  following."  The 
third  specification  grants  the  right  "  to  purchase,  and  by  voluntary 
grants  and  donations,  receive  and  take,  and  by  its  officers,  engi- 
neers, surveyors  and  agents  enter  upon,  take  possession  of,  hold 
and  use  all  such  lands,  and  real  estate,  and  other  property  as  may 
be  necessary  for  the  construction  and  maintenance  of  its  railroad 
stations,  depots  and  other  accommodations  necessary  to  accom- 
plish the  objects  for  which  the  corporation  is  created,  but  not  until 
the  compensation  to  be  made  therefor,"  etc.  The  fourth  specifi- 
cation grants  the  right  ^'  to  lay  out  its  road,  not  exceeding  six  rods 
wide,  and  to  construct  the  same ;  and,  for  the  purpose  of  cuttings, 
embankments  and  procuring  stone  and  gravel,  it  may  take  as 
much  more  land,  within  the  limits  of  its  charter,  in  the  manner 
provided  hereinafter,  as  may  be  necessary  for  the  proper  con- 
struction and  security  of  the  road.  Fifth,  to  construct  its  road 
upon  or  across  any  stream  of  water,  water-course,  road,  highway, 
railroad  or  canal,  so  as  not  to  interfere  with  the  free  use  of  the 
same,  which  the  route  of  its  road  shall  intersect,  in  such  manner 
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as  to  afford  secnrit j  for  life  and  property ;  but  the  corporation 
fihall  restore  the  stream  or  water-course,  road  or  highway  thas 
intersected  to  its  former  state,  or  in  a  sufficient  manner  not  to 
Unnecessarily  impair  the  usefulness,  or  injure  its  franchise.  Sec- 
tion 3907  provides  for  the  appropriation  of  land  for  the  use  of 
the  company. 

It  is  well  settled  that  a  street  is  a  highway,  and  that  the  fee  to 
the  street  is  in  the  adjacent  land-owner,  subject  to  an  easement 
in  the  public  (Cox  v.  Kailroad  Co.,  48  Ind.  178 ;  Indianapolis  v. 
Croas,  7  Ind.  9),  and  that  damages  may  be  properly  assessed  in 
favor  of  the  lot-owner  for  the  use  of  a  street  by  a  railroad  com- 
pany ;  and  there  can  be  no  doubt  but  that  the  company  may,  by 
proper  proceedings,  have  the  damages  assessed  to  an  adjacent  lot- 
owner,  when  the  street  is  appropriated  for  the  purpose  of  con- 
structing a  railroad  along  and  over  the  street  adjacent  to  the  lot. 
The  lot-owner  has  an  interest  in  land  to  be  appropriated  or  used, 
and  the  company  may  have  the  damages  assessed  the  same  as  if 
the  appropriation  was  of  a  portion  of  the  lot ;  and  this  proposi- 
tion is  not  controverted  by  counsel  in  this  case.  The  finding  of 
facts  shows  that  an  application  was  made,  in  pursuance  with  the 
statute,  to  appropriate  the  property,  and  due  notice  given,  and  the 
damages  to  the  lot  in  question  assessed  and  paid  by  the  company, 
and  accepted  by  the  ovmer.  The  question  is  presented  as  to  what 
rights  the  railroad  company  making  such  appropriation  acquired 
in  the  street.  The  statute  authorizes  the  location  of  a  railroad 
npon  a  street.  It  likewise  authorizes  the  appropriation  of  aright 
of  way  for  the  construction  of  a  railroad  six  rods  in  width,  and  as 
much  land  in  addition  thereto  as  may  be  necessary  for  the  con- 
struction, and  proper  use  and  operation,  of  the  railroad.  The 
application  for  appropriation  in  this  case  states  that :  '^  Such  ap- 
propriation to  include  the  right  of  said  company  to  take  materials 
for  such  construction  and  repair  of  said  railroad  at  any  point 
within  fifty  feet  of  the  center  of  said  railroad,  except  along  said 
street,  with  the  right  of  way  over  said  tracts  of  land,  sufficient  to 
enable  said  company  to  construct  and  repair  said  road,  and  the 
right  to  conduct  water  by  aqueducts;  and  the  right  to  make 
drains,  and  to  have  and  to  hold  said  rights,  interests  and  privi- 
leges to  the  use  of  said  company,  so  long  as  the  same  shall  be 

required  for  the  use  and  purposes  of  said  road,  in  as  full  and 
VOL.  n — 19 
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ample  and  perfect  a  manner  as  may  be  required  for  that  purpose" 
—  and  under  this  application  damages  resulting  therefrom  to  the 
lot  in  question  were  assessed  in  favor  of  the  owner,  and  were  by 
him  accepted.  By  this  appropriation  the  railroad  company  ob' 
tained  the  right  to  lay  their  track  upon  and  use  the  street  in  ques* 
tion  for  the  purpose  of  constructing  and  operating  their  railroad 
in  as  full  and  perfect  a  manner  as  might  be  required  for  the  pur- 
pose of  operating  the  road. 

In  treating  of  the  assessment  of  damages,  in  2  Wood  Ky.  Law, 
pp.  897,  898,  §  256,  it  is  said :  "  The  presumption  is  that  every 
injury  which,  in  judgment  of  law,  would  result  to  the  other  ad- 
jacent property  of  the  owner  from  taking  a  part  of  his  land  for 
the  construction  of  the  road,  and  from  the  use  of  it,  in  a  proper 
manner,  when  constructed,  was  foreseen  by  the  appraisers,  and  in- 
cluded in  their  first  estimate.  The  award  made  by  the  statutory 
tribunal  is  exhaustive ;  and  the  land-owner  cannot  maintain  an 
action  for  damages  which  should  have  been,  but  were  not,  assessed 
and  allowed  in  that  proceeding,  even  though  he  claimed  them 
then,  and  they  were  erroneously  disallowed.  His  remedy  for 
such  error  is  by  steps  to  review  the  award.  "Where  the  appraisal 
of  land  damages  was  reduced  below  what  it  otherwise  would  have 
been  by  the  representations  of  the  agents  of  the  company  that  the 
road  would  be  constructed  in  a  particular  manner,  made  at  the 
time  of  the  appraisal  to  the  commissioners,  and  such  representations 
were  not  fulfilled  in  the  actual  construction  of  the  road,  whereby 
the  plaintifi  sustained  serious  loss  and  injury,  it  was  held  that  the 
adjudication  of  the  commissioners  was  a  merger  of  all  previous 
negotiations  upon  the  subject,  and  that  no  action  could  be  main- 
tained for  constructing  the  railway  contrary  to  such  representa- 
tions, provided  it  was  done  in  a  prudent  and  proper  manner." 
In  the  case  of  Railway  Co.  v.  Smith,  111  111.  363,  it  was  held  that 
"  where  a  person  conveys  a  right  of  way  over  his  land  it  will  be 
conclusively  presumed  that  all  the  damages  to  the  balance  of  the 
land,  past,  present  and  future,  were  included  in  the  consideration 
paid  him  for  his  conveyance,  the  same  as  an  assessment  of  dam- 
ages on  a  consideration  would  be  presumed  to  embrace,"  and  that 
a  grant  of  a  right  of  way  ''for  all  uses  and  purposes  [of  the  com- 
pany], or  in  any  way  connected  with  the  construction,  preservation 
occupation  and  enjoyment  of  said  railroad,"  is  broad  enough  to 
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embrace  all  uses  for  railroad  purposes,  however  much  increased, 
and  by  any  other  companies  authorized  by  law.  It  is  further 
held  that,  when  a  right  of  way  is  condemned  for  public  use  over 
a  tract  of  land,  the  owner  will  be  entitled  to  compensation  not 
only  for  the  value  of  the  land  taken,  but  also  for  all  damages  to 
the  residue  of  the  tract,  past,  present  and  future,  which  the 
public  use  may  thereafter  reasonably  produce.  In  Babcock  v. 
Bailroad  Corp.,  9  Mete.  553,  it  is  held  that  a  grant  of  power  to  ac- 
complish any  particular  enterprise,  especially  one  of  a  public  nature, 
carries  with  it  authority  to  do  all  that  is  necessary  to  effect  the 
principal  object.  In  Pierce  Railr.  177,  it  is  said :  "  The  final 
award  is  a  bar  to  an  action  for  any  injury  which  the  appraisers 
could  have  legally  estimated,  irrespective  of  their  action  upon  the 
claims  for  injury,  or  even  their  knowledge  or  ignorance  of  its  ex- 
istence. They  are  conclusively  presumed  to  have  performed 
their  duty,  except  in  a  direct  proceeding  to  set  aside  the  award  or 
on  appeal."  The  doctrine  is  well  settled  by  the  decisions  of  our 
own  court  that  a  claim  for  damages  cannot  be  reviewed,  and 
when  damages  are  assessed  for  an  injury  to  property  resnlting 
from  a  permanent  improvement,  or  taken  for  public  use,  it  bars 
all  actions  for  future  damages.  See  City  of  Lafayette  v.  Nagle, 
113  Ind.  425 ;  15  N.  E.  Rep'r,  1,  and  authorities  cited  in  that 
case. 

In  appropriation  of  a  right  of  way,  or  the  location  of  a  rail- 
road along,  upon  and  over  a  street  or  highway,  the  location  and 
appropriation  is  made  with  a  view  of  future  use  and  occupancy  by 
the  railroad  company  to  the  full  extent  and  purpose  as  the  future 
operation  and  business  of  the  company  may  demand.  It  gives  to 
the  company,  as  against  the  property-owners  affected  thereby, 
the  right  to  use  such  right  of  way  or  street  or  highway,  upon 
which  the  road  is  located,  a  full  and  complete  right  to  use  the 
same,  for  railroad  purposes,  in  as  full  and  ample  a  manner  as  the 
necessity  of  the  company  may  demand.  It  is  manifest,  when  the 
road  is  located,  that  it  cannot  be  successfully  operated  with  but 
one  line  of  track,  without  any  turn-outs  or  switches.  It  is  like- 
wise evident  that,  with  the  future  development  and  improvement 
of  the  country  along  the  line  of  the  road,  the  business  of  the 
road  will  increase,  and  with  such  increase  of  business  a  necessity 
will  arise  for  additional  tracks  and  switches.     When  proceedings 
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to  appropriate  a  right  of  way,  and  for  the  assessment  of  damages 
sustained  by  property-owners  along  the  right  of  way,  or  abutting 
npon  a  street  upon  which  the  proposed  road  is  to  be  located,  are 
resorted  to,  f  ntnre  necessity,  as  well  as  the  present  needs  of  the 
company,  are  conclusively  presumed  to  be  taken  into  considera- 
tion, and  that  when  damages  are  assessed  it  includes  all  damages 
resulting  from  the  constrnction,  and  from  all  necessary  and  proper 
use  of  the  right  of  way,  road,  street  or  highway  by  the  railroad 
company  for  railroad  purposes.  This  would  not  include  damages 
resulting  from  the  negligent  use  of  a  street  or  highway  by  the 
company,  or  for  an  unnecessary  change  of  an  established  grade 
of  a  street,  or  negligent  or  unnecessary  obstruction  of  the  same ; 
but  it  does  not  include  all  damages  resulting  to  the  property- 
owner  from  the  legitimate  and  necessary  use  of  the  same  for  rail- 
road purposes,  including  the  right  to  lay  necessary  additional 
tracks  or  side  tracks.  That  this  is  the  true  rule  to  apply  in  such 
cases,  we  think  there  can  be  no  doubt ;  and  such  rule  is,  as  we 
believe,  supported  by  the  weight  of  authority.  It  was  certainly 
not  contemplated  that,  after  a  company  had  condemned  a  right 
of  way  for  railroad  purposes,  in  no  way  limiting  the  use  to  which 
the  same  should  be  put  in  the  future,  but  stipulating  in  the  in- 
strument of  appropriation  that  it  was  to  be  in  as  full  and  ample 
and  perfect  a  manner  as  may  be  required  for  railroad  purposes, 
it  is  necessary,  as  often  as  the  future  business  and  necessity  of  the 
company  demands  an  additional  switch,  or  even  an  additional 
track  from  one  station  to  another,  for  the  company  to  file  an  ad- 
ditional instrument  of  appropriation,  and  have  the  additional 
damages  assessed  resulting  to  the  property  abutting  the  right  of 
way  or  street  along  where  such  additional  track  or  switch  is  to  be 
located  by  reason  of  its  construction ;  and  we  think  there  can  be 
no  difference  between  the  rights  of  a  land-owner  abutting  on  the 
right  of  way,  and  abutting  on  the  street,  in  cases  where  damages 
have  been  assessed.  In  such  case,  damages  have  been  assessed  for 
the  necessary  use  of  the  same  for  railroad  purposes. 

We  have  not  set  out  the  complaint  in  full  in  this  case.  We  do 
not  deem  it  necessary.  The  complaint  is  upon  the  theory  that 
the  appellant  is  entitled  to  damages  by  reason  of  the  location  of 
the  side  track  or  switch  along  and  upon  said  street,  on  the  ground 
that  it  is  an  additional  burden,  not  included  in  the  original  appro- 
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priation ;  and,  taking  the  theory  we  do  of  the  law,  there  can  be 
no  recovery  on  such  ground.  The  facts  found  show  the  location 
of  the  road,  instruments  of  appropriation  filed,  and  damages  as^. 
sessed  for  the  injury  to  the  lot  in  question,  and  paid  and  accepted 
by  the  then  owner ;  that  the  appellee  has  succeeded  to  all  the 
rights  of  the  original  owners  of  the  road.  The  court  rendered  a 
proper  judgment  on  the  fact«  found ;  and  a  judgment  will  not  be 
reversed  for  error  in  a  conclusion  of  law  stated,  if  a  proper  judg- 
ment is  rendered  on  the  facts  found,  as  such  error  is  harmless. 

Counsel  have  discussed  at  length  the  remedy  in  case  the  side 
track  constituted  an  additional  burden,  for  which  the  owner  ought 
to  recover  damage ;  but,  as  we  hold  it  constitutes  no  additional 
burden  for  which  damages  may  be  'recovered,  we  are  not  called 
npon  to  decide  as  to  what  is  the  proper  remedy.  There  being  no 
wrong,  there  is  no  remedy.  If  the  complaint  alleged  the  unlaw- 
ful construction  and  maintenance  of  the  side  track  in  an  improper 
manner,  unnecessarily  obstructing  the  street,  it  would  present  a 
different  question.  The  court  having  rendered  a  proper  judg- 
ment on  the  facts  found,  there  is  no  error  for  which  the  judgment 
should  be  reversed. 

Judgment  aflSrmed  with  costs. 

ON  PETmON  FOB  SBHBARma. 

Olds,  J.    Counsel  for  appellant  insist  the  court  misconstrued 
the  theory  of  the  complaint.    In  this  we  think  they  are  mistaken. 
The  complaint  charges  that  ''upon  the  2d  day  of  April,  1883,  and 
ever  since,  the  defendant  has  wrongfully,  unlawfully  and  with- 
out right,  kept  up  and  maintained  a  second  additional  track  in 
the  center  of  the  south  half  of  said  Canal  street,"  etc.     Then  it 
alleges  that  a  portion  of  the  ties,  and  all  of  the  rails,  are  above 
ground,  which  second  railroad  track  has  been  so  kept  up  and 
maintained,  etc.     Then  it  alleges  the  use  of  the  track  for  running 
trains  of  cars,  and  standing  engines,  npon  it,  obstructing  the 
street,  making  it  impossible  to  cross  the  street  for  many  hours 
without  crawling  under  the  cars  so  wrongfully  kept  upon  the 
track ;  that  by  reason  of  the  running  of  engines  and  trains  of  cars 
\rrongfully,  as  aforesaid,  upon  said  second  track,  so  wrongfully 
maintained,  as  aforesaid,  by  the  defendant,  the  plaintifiPs  said 
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house  is  rendered  grimy  and  dirty  by  the  dust  raised  by  the  de- 
fendant's engines  and  ears,  and  the  smoke  which  exhales  from 
said  engines  penetrates  into  her  said  house,  to  her  great  damage, 
etc.  There  is  no  allegation  in  the  complaint  that  the  running 
of  engines  and  cars  upon  said  second  track,  and  allowing  them  to 
stand  upon  the  same,  are  not  within  the  ordinary  and  necessary 
use  of  the  road.  There  is  no  allegation  that  the  second  track  was 
improperly  constructed.  Taking  the  complaint  as  a  whole,  there 
is  but  one  construction  which  can  reasonably  be  placed  upon  it, 
and  that  is  the  one  we  placed  upon  it  in  the  original  opinion  ; 
that  it  proceeds  upon  the  theory  that  the  plaintiff  is  entitled  to 
damages  by  reason  of  the  location  of  the  second  track  along  and 
upon  said  street,  on  the  grounds  that  it  is  au'additional  burden, 
not  included  within  the  original  appropriation,  and  that  the  sec- 
ond track  is  unlawfully  placed  upon  the  street ;  and  it  does  not 
proceed  upon  the  theory  that  the  second  track  is  lawfully  upon 
the  street,  but  improperly  constructed,  and  an  unlawful  use  made 
of  the  track.  Besides,  the  case  was  argued  upon  the  same  theory 
on  which  it  was  decided.  Counsel  for  appellant,  in  their  original 
brief,  stating  the  theory  of  the  case,  say :  ^'  That  the  appellee 
had  for  a  number  of  years  rightfully  maintained  a  single  track  of 
its  road  through  the  center  of  said  street;  that  ever  since  the  year 
1883  the  appellee  has  unlawfully,  and  without  right,  kept  and 
maintained  an  additional  track  in  the  center  of  the  south  half  of 
said  street,  in  front  of  and  adjacent  to  the  plaintiff's  lot  and  dwel* 
ling-house."  It  is  further  stated  in  the  brief  that  the  first  ques- 
tion presented  is,  ^'  can  the  plaintiff  maintain  this  action  for  dam- 
ages caused  by  the  defendant  in  using  the  entire  south  side  of  the 
street  in  front  of  plaintiff's  lot,  with  a  second  or  additional 
railroad  track,  without  further  proceedings  to  have  her  damages 
assessed?"  ^^Does  the  fact  that  the  appellee  or  its  grantors 
caused  damages  to  be  assessed  for  the  right  to  lay  and  maintain  a 
single  track  along  the  center  of  the  street  give  it  the  right  to  lay 
additional  tracks?"  These  statements  from  the  original  brief  of 
counsel  show  conclusively  that  counsel  took  the  same  theory  of 
the  question  presented  in  the  case  as  did  the  court  in  rendering 
its  decision  ;  and  it  comes  in  bad  grace  now  for  counsel  to  change 
base,  and  insist  upon  another  theory  on  petition  for  rehearing, 
after  a  suggestion  in  the  decision  that  the  complaint  might  have 
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been  so  formed  as  to  present  a  difEerent  question.  It  is  suggested 
that  ^  ought  to  decide  upon  the  question  of  limitation.  Having 
decided  that  the  plaintiff  cannot  maintain  this  action  at  all,  there 
is  no  question  of  limitation  to  be  passed  upon.  Counsel,  in  effect, 
ask  the  court  to  pass  upon  the  question  as  to  when  some  other 
form  of  an  action  would  be  barred  by  tlie  statute  of  limitation. 
This  we  cannot  do. 

The  petition  for  rehearing  is  overruled. 

Baikoads  in  streets — reoent  decisioiui.  The  general  subject  of  railroads 
in  streets  is  discussed  in  the  note  to  McQuaid  v.  Portland,  etc.,  Rj.  Co.,  1  Am. 
B.  R.  &  Corp.  Rep.  34,  47.  When  the  owner  of  a  lot  conseuts  to  the  construc- 
tion of  a  railroad  on  the  street  in  front  of  it  and  the  road  is  built  and  after- 
ward the  lot  is  sold,  there  is  a  waiver  of  damages  hy  reason  of  the  road  which 
is  binding  upon  the  purchaser.  Merchants'  Union  Barb- Wire  Co.  y.  Chicago, 
etc.,  R.  Co.  (Iowa),  44  N.  W.  Rep'r,  900.  A  biU  will  not  lie  to  enjoin  the  con- 
struction and  use  of  a  railroad  upon  the  street  in  front  of  the  plaintiffs  lot, 
unless  such  construction  and  use  will  specially  interfere  with  the  plaintiflTs 
ingress  and  egress  to  and  from  his  premises.  Paquet  y.  Mt.  Tabor  Street  R. 
Co.  (Or.),  22  Pac.  Rep'r,  806.  When  a  statutory  authority  to  lay  down  a  rail- 
road in  a  street  is  conditioned  upon  the  payment  of  damages  to  abutting  prop- 
erty, an  injunction  wiU  lie  to  prevent  the  construction  of  the  road  before  the 
payment  of  the  damages,  although  both  the  property-owner  and  the  company 
have  the  initiative  in  proceedings  to  have  the  damages  assessed.  Georgia, 
etc.,  R.  Co.  V.  Ray,  11  S.  E.  Rep'r,  852.  Where  a  company  was  authorized  to 
construct  its  road  upon  a  city  street,  and  was  required  to  construct  an  embank- 
ment on  an  intersecting  street  so  as  to  carry  the  latter  over  the  track,  it  was  held 
that,  as  the  city  could  have  constructed  the  embankment  without  liability  to 
abutting  property,  it  could  authorize  the  railroad  to  do  so  with  like  exemption. 
Ravenstein  V.  New  York,  etc.,  R.  Co.,  120  N.Y.  661;  24  N.  E.  Rep'r,  1020. 
In  Fogg  V.  Nevada,  etc.,  Ry.  Co.,  23  Pac.  Rep'r,  840,  it  was  held  that  a  railroad 
running  along  the  middle  of  a  street  eighty  feet  wide  and  raised  six  or  eight 
inches  above  its  surface,  could  not  be  abated  as  a  nuisance.  It  was  also  held 
hi  the  same  case  that  the  owners  of  separate  lots  on  the  street  could  not  join 
in  a  bUl  to  restrain  the  alleged  nuisance,  but  a  contrary  view  was  held  in 
Taylor  v.  Bay  City  Street  Ry.  Co.,  45  N.  W.  Rep'r,  885.  A  bill  to  enjoin  a 
imilroad  in  a  street  and  to  recover  damages  to  the  plaintifiTs  property  is  not 
mnlUfarions,  as  the  damages  are  an  incident  to  the  equitable  relief.  Shepard 
T.  ICanhattan  Ry.  Co.,  117  N.  T.  442;  23  N.  E.  Rep*r,  80. 


SSLBY  V.  SOUTHEBN   PACIFIC  Ey.  Co. 
(28  Pac.  B.  761;  -  Utah .) 

1.  Bailboad  Cokpanibb.  Negligence.  Open  Fbog.  PlaintifiPs  intes- 
tftto,  a  conductor  of  a  freight  train  on  the  defendant's  road,  while  attempting 
to  make  a  ooapUng,  got  his  foot  caught  in  an  open  frog  and  was  run  over  and 
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killed.  It  appeared  that  a  device  known  as  a  "safety  block"  was  in  nse  and 
well  known,  and  would  have  prevented  the  accident.  Held,  that  the  defend- 
ant was  negligent  in  not  nsing  it. 

3.  DirriES  of  Ck>NDUCTOR.  It  appeared  that  it  was  the  daty  of  the  conduc- 
tor to  get  his  train  through  on  time,  and  that  he  assisted  in  switching  and 
making  couplings  if  necessary.  Two  brakemen  had  attempted  to  make  the  coup- 
ling and  failed.  The  deceased  then  made  the  attempt.  Held,  that  he  was  not 
acting  outside  of  his  duties  as  conductor. 

8.  Ck>NTRiBUTORT  Nbgligbncs.  KNOWLEDGE  OF  Dbfbct.  There  was  evi- 
dence tending  to  show  that  the  deceased  knew  or  had  reason  to  believe  that 
the  frog  in  question  was  open.  Held,  that  whether  he  was  guilty  of  negli- 
gence in  not  having  it  in  mind  at  the  particular  time  and  place  of  the  accident 
was  a  question  of  fact  for  the  jury. 

MarshaU  <&  Royle  for  appellant.  E.  Jf.  Allison^  Jr.y  and 
KimbaU  dk  White  for  respondent. 

Zane,  C.  J.  This  action  was  instituted  by  the  administratrix 
of  the  estate  of  the  late  William  H.  Selej,  to  recover  damages  to 
his  widow  and  children  in  consequence  of  his  death^  occasioned, 
as  alleged,  by  the  negligence  of  the  appellant.  The  deceased  was 
employed  by  the  appellant  as  a  conductor  on  its  freight  train,  and 
while  endeavoring  to  make  a  coupling  at  Wells,  a  station  in  Ne- 
vada, one  of  his  feet  became  fastened  in  an  open  frog,  and  he  was 
run  over  by  a  car  and  killed. 

It  appears  from  the  evidence  that  blocked  or  cast-iron  frogs  are 
used  in  many  tracks.  In  these  the  point  of  the  space  between 
the  rails  is  filled  with  wood  or  other  material,  so  that  the  foot  will 
not  be  held.  This  block  is  a  simple  device,  practicable  and  inex- 
pensive, and  prevents  the  danger.  It  is  called  a  ^^  safety  block." 
There  were  six  or  seven  tracks  at  Wells,  and  three  frogs,  and  at 
such  a  place  couplings  are  required  to  be  made  promptly,  at  all  times 
of  the  day  and  night,  and  the  exclusive  attention  is  necessarily 
directed  to  the  coupling.  The  individual,  at  such  times,  cannot 
act  with  deliberation,  and  his  eye,  as  well  as  his  attention,  is  nec- 
essarily drawn  to  the  coupling.  Open  frogs,  in  which  the  foot  is 
liable  to  be  caught,  and  from  which  a  release  is  difficult  without 
more  time  than  a  man  has  when  making  a  coupling,  necessarily 
add  to  his  hazards.  The  safety  block  has  been  in  use  for  years 
past.  It  is  a  simple  device  for  tlie  protection  of  employes  en- 
gaged in  a  very  hazardous  employment.  It  is  no  longer  an  ex- 
periment.   It  is  said  that  the  employer  is  not  bound  to  employ 
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the  latest  improTements  in  machinery ;  that  he  is  only  required 
to  see  the  instramentalitieB  he  does  use  are  safe  and  suitable.  An 
old  machine  or  device  may  have  been  considered  safe  and  suitable, 
as  compared  with  old  machines  or  devices^  but,  as  compared  with 
newer  and  more  perfect  ones,  it  may  not  be  considered  safe  or 
suitable;  for  the  human  mind  is  ever  engaged  with  new  inven- 
tions, and  human  ingenuity,  with  wider  experience,  additional 
skill  and  with  ceaseless  energy,  removes  old  impediments  and 
dangers  in  perfecting  the  old,  as  well  as  by  inventing  the  new. 
While  a  railway  company  is  not  required  to  experiment  with  novel 
inventions  alleged  to  be  safer  and  more  suitable,  yet,  when  exper- 
ience has  demonstrated  that  their  use  does  remove  hazards,  and 
preserves  the  lives  of  their  employes  engaged  in  dangerous  em- 
ployments, prudence,  as  well  as  humanity,  demands  that  such 
new  agencies  shall  be  used.  Such  companies  have  no  right 
to  continue  to  employ  such  dangerous  and  destructive  agencies  as 
wound  Sfid  kill  their  employes,  when  safer  and  better  ones  are  in 
use.  We  are  of  the  opinion  that  the  appellant  was  guilty  of  neg- 
ligence in  using  the  open  frog. 

It  is  said  that  the  defendant  did  not  insure  the  deceased  against 
injury  from  the  dangerous  agencies  which  it  necessarily  em- 
ployed, and  that  he  assumed  the  ordinary  risks  incident  to  his 
employment.  While  this  is  so,  the  deceased  did  not  assume  the 
risks  from  defendant's  negligence.  Ordinary  risks  are  such  as 
remain  after  the  employer  has  used  all  reasonable  means  to  pre- 
vent them.  The  ordinary  risks  of  an  employment  differ  from 
the  risks  from  the  employer's  negligence.  The  injuries^  resulting 
to  the  employe  from  the  ordinary  risks  of  his  employment  he 
must  bear,  but  those  that  come  to  him  alone  from  the  employer's 
n^ligence  the  latter  must  bear.  In  not  using  the  safety  block, 
the  appellant  neglected  a  reasonable  means  to  prevent  injury  to 
its  employes  in  making  couplings,  and  if  the  deceased,  without 
his  fault,  lost  his  life  from  that  neglect,  the  defendant  must  pay 
his  wife  and  children  their  loss ;  the  defendant  must  bear  it. 

It  is  claimed  that*  the  deceased,  as  conductor,  was  not  author- 
ized to  couple  cars,  and  that,  therefore,  the  defendant  is  not  liable. 
It  appears  from  the  evidence  that  the  conductor  of  a  freight 
train  is  expected  to  use  all  reasonable  diligence  to  get  his  train 

through  on  time,  and  that  in  so  doing  he  assists  in  switching  and 
VOL.  n  — 
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making  coupliogs,  if  he  deems  it  necessary.  His  daties  are 
somewhat  general.  It  appears  from  the  evidence  that  Selej's 
train  had  come  into  the  station  late,  and  that  one  of  the  brake- 
men  had  made  two  attempts  to  conple  a  car  on,  and  had  failed, 
and  that  the  other  brakeman  had  failed  once;  that  five  or  ten 
minutes  had  been  lost  in  these  attempts;  and  tliat  the  deceased, 
who  had  been  conductor  about  seven  years,  and  brakeman  a  num- 
ber of  years  before  that,  then  said  he  believed  he  could  make  it, 
and  then  made  the  effort.  Under  these  circumstances,  as  a  dili- 
gent  and  faithful  freight  conductor,  we  think  he  was  authorized 
by  the  terms  of  his  employment  to  make  the  effort.  To  have 
stood  by  under  such  circumstances,  without  bringing  to  bear  his 
experience  and  skill,  might  have  been  regarded  as  an  indication  of 
indifference,  and  a  lack  of  zeal  in  his  employer's  business. 

It  is  also  said  that  the  deceased  ought  to  have  informed  his  em- 
ployer of  the  open  frogs  in  use  in  its  track,  and  that  they  were 
dangerous,  and  to  have  exacted  a  promise  to  repair  in  a  r^^nable 
time;  and  without  such  a  promise,  or  in  case  of  a  failure  to  com- 
ply with  it  if  made,  he  should  have  left  the  appellant's  employ.  No 
notice  was  necessary,  because  the  deceased  had  no  right  to  as- 
sume that  his  employer  was  ignorant  of  the  open  frogs  in  its  track. 
He  must  have  known  that  the  company  had  failed  to  employ  the 
safety  block  for  fifteen  or  twenty  years.  He  had  been  brakeman 
and  conductor  on  its  I'oad  for  the  greater  part  of  that  time.  Nor 
do  we  think  that  the  deceased  assumed  the  risk  from  the  open 
frog  by  entering  the  defendant's  employ  with  it  in  use,  or  by  con- 
tinuing in  such  employ  after  he  knew  the  use  of  the  safety  block 
would  remove  its  perils.  Imminent  danger  from  a  defect  in  a 
machine  or  other  instrumentalities,  which  could  be  remedied  or 
removed  by  reasonable  and  practicable  means,  is  not  like  those 
dangers  that  are  less  threatening,  and  which  a  reasonable  man 
might  think  he  could  avoid  injury  from  by  ^  high  degree  of  care. 
Ordinarily,  the  duties  of  a  conductor  do  not  expose  him  to  the 
perils  from  open  frogs.  In  the  discharge  of  the  duties  of  his  em- 
ployment he  does  not  nsually  feel  called  upon  to  assist,  in  switching 
or  coupling  cars,  and,  if  his  attention  should  be  directed  to  the 
dangers  from  the  open  frog,  he  might  reasonably  conclude  that 
'he  wonld  not  very  often,  if  ever,  be  exposed  to  its  hazards  in  mak- 
ing a  coupling  over  it.    In  the  case  of  Patterson  v.  Railroad 
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Co,,  76  Penn.  St.  889,  the  court  said:  "  If  the  instrumentality 
by  which  he  i^  required  to  perform  his  service  is  so  obviously  and 
immediately  dangerous  that  a  man  of  common  prudence  would 
refuse  to  use  it,  the  master  cannot  be  held  liable  for  the  resulting 
damage.  *  *  *  But  where  the  servant,  in  obedience  to  the 
requirement  of  the  master,  incurs  the  risk  of  machinery  which, 
though  dangerous,  is  not  so  much  so  as  to  threaten  immediate  in- 
jury, or  where  it  is  reasonably  probable  it  may  be  safely  used  by 
extraordinary  caution  or  skill,  the  rule  is  different.  In  such  case 
the  master  is  liable  for  a  resulting  accident." 

It  is  also  claimed  that  the  negligence  of  the  deceased  caused  or 
contributed  to  his  death,  and  that,  therefore,  the  defendant  is  not 
liable.  One  of  the  brakemen  testified  that  they  came  into  Wells 
Dehind  time,  and  that  he  made  two  attempts  to  couple  the  car 
onto  the  train,  and  the  other  brakeman  made  one ;  that  the  de- 
ceased then  said  that  he  believed  he  could  make  it,  and  went  in, 
and  failed  ;  that  the  link  was  too  short ;  that  he  said  to  the  de- 
ceased that  his  foot  was  in  the  frog ;  the  deceased  then  took  it  out, 
and  stepped  out  beside  the  track  ;  that  witness  then  got  a  longer 
link,  and  the  deceased  again  went  in  to  make  the  coupling,  and 
the  toe  of  his  shoe  caught  in  a  frog,  and  the  deceased  was  run 
over  and  killed.  Witness  further  said  there  were  about  five 
minutes  between  the  time  the  deceased  came  out  and  the  time  he 
went  in  again  and  was  killed.  The  fireman  who  was  managing 
the  engine  at  the  time  testified  that,  when  the  train  backed  down 
to  couple  onto  the  cars,  one  of  the  brakemen  tried  to  make  the 
coupling,  but  failed ;  then  the  other  brakeman  stepped  in,  and  he 
failed,  but  still  signaled  to  back  up,  and  went  in  a  second  time, 
and  as  he  came  out  the  conductor  came  up,  and  the  signal  was 
given  again  to  back  up,  and  he  stepped  in  between  the  cars,  and 
then  stepped  out,  and  walked  down  in  the  same  direction  the 
train  was  moving,  giving  signals  all  the  time  to  come  back.  He 
walked  fifteen  feet  probably,  and  stepped  in  again,  and  the  wit- 
ness saw  no  more  of  him  till  after  he  was  run  over.  It  would 
seem  from  the  brakeman's  testimony  that  the  deceased  made  his 
second  attempt  at  the  same  place  he  made  the  first,  and  that  the 
toe  of  his  shoe  caught  in  the  same  frog  that  the  brakeman  told 
him  to  take  his  foot  out  of.  He  says  abdut  five  minutes  inter- 
vened between  the  two  attempts,  and  it  appears  that  the  cars  to 


I 


156  Sklet  v.  Southern  Pacific  Ry.  Oo. 

be  coupled  were  moved  at  each  attempt|  and  the  inference  from 
the  fireman's  testimony  is  that  the  place  of  the  second  attempt  of 
the  deceased  was  about  fifteen  feet  from  the  place  of  the  first. 
If  so,  the  statement  of  the  brakeman  that  the  deceased  pUoed  his 
foot  in  a  frog  when  making  his  first  attempt  may  not  be  correct. 

The  evidence  shows  but  three  frogs  —  two  at  one  place,  and 
one  at  another  —  and  their  distance  apart  does  not  correspond 
with  the  distance  between  the  places  where  the  two  attempts  were 
made.  This  evidence  presented  a  conflict  for  the  jurors  to  con- 
sider, and  reconcile  if  they  could,  and,  in  case  they  could  not,  to 
determine  whom  they  would  believe.  The  deceased  had  been 
conductor  seven  years,  and  before  that  he  was  a  brakeman.  Lie 
had  experience,  and  probably  possessed  skill,  as  a  car-coupler,  and 
it  was  his  duty  to  get  his  train  through,  and  he  was  behind  time, 
and  was  still  delayed  with  the  coupling.  Under  these  circum- 
stances, he  made  his  last  effort.  At  the  time,  his  attention  must 
have  been  directed  to  the  link  he  was  endeavoring  to  manipulate, 
and  to  the  movement  of  the  cars,  not  to  where  he  was  stepping. 
In  moving  his  feet,  under  these  circumstances,  he  did  not  raise 
one  of  them  high  enough,  and  the  toe  of  the  shoe  caught  in  the 
frog.  The  jury  must  have  found  that  he  used  due  care,  and  that 
his  negligence  did  not  contribute  to  the  fatal  injury.  The  jury 
were  not  required  to  test  the  conduct  of  the  deceased  by  some 
imaginary  standard  requiring  unusual  care.  He  was  only  re- 
quired to  exercise  ordinary  care,  such  as  might  be  reasonably  ex- 
pected of  experienced  brakemen  under  similar  circumstances. 
The  court  beluw  overruled  the  defendant's  motion  for  a  new  trial, 
and  entered  judgment  on  the  verdict. 

It  was  within  the  province  of  the  jury  to  reconcile  the  state- 
ments of  the  witnesses,  so  far  as  they  could  on  any  reasonable 
hypothesis,  and  to  judge  of  their  credibility,  to  draw  all  reason- 
able inferences  from  the  facts  in  evidence,  and  to  determine  what 
the  conduct  of  the  deceased  was,  and  the  circumstances  surround- 
ing him,  and  how  his  mind  was  occupied  at  the  time  of  the  fatal 
injury.  When  there  is  any  evidence  in  supjport  of  a  verdict,  it 
will  not  be  set  aside  because  it  is  against  the  weight  of  the  evi. 
deuce,  unless  it  is  so  clearly  wrong  as  to  authorize  the  court  to 
believe  it  was  the  result  of  a  mistake,  or  that  the  jurors  acted  from 
passion  or  prejudice,  or  some  other  improper  motive.     Kane  v. 
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Railway  Co.,  128  U.  S.  91 ;  9  Sup.  Ct.  Eep'r,  16,  was  an  action 
to  recover  damages  in  consequence  of  an  injury  to  a  brakeman 
from  a  missing  step  which  he  knew  was  gone,  but  failed  to  think 
of  at  the  time  of  the  injury.  The  court  said,  in  the  coqclusion 
of  its  opinion :  "  We  are  of  opinion  that  the  court  erred  in  not 
submitting  to  the  jury  to  determine  whether  the  plaintiff  in  for- 
getting or  not  recalling,  at  the  precise  moment,  the  fact  that  the 
car  from  which  he  attempted  to  let  himself  down  was  the  one 
from  which  a  step  was  missing,  was  in  the  exercise  of  the  degree 
of  care  and  caution  which  was  incumbent  upon  a  man  of  ordinary 
prudence  in  the  same  calling,  and  under  the  circumstances  in 
which  he  was  placed.  If  he  was,  then  he  was  not  guilty  of  con- 
tributory negligence  that  would  defeat  his  right  of  recovery." 
The  following  cases  we  regard  as  analogous  in  principle  to  the 
case  in  hand,  and  support  this  decision :  Snow  v.  Bailroad  Co., 
8  AUen,  441 ;  Plank  v.  Raitoad  Co.,  60  N.  T.  607 ;  Devlin  v. 
Railway  Co.,  87  Mo.  545 ;  Railway  Co.  v.  Bayfield,  37  Mich. 
205 ;  Femandes  v.  Railway  Co.,  52  Cal.  45. 

The  case  of  Snow  v.  Railroad  Co.,  supra,  was  instituted  to  re- 
cover damages  for  an  injury  in  consequence  of  stepping  into  a 
hole  in  a  plank  between  the  rails  of  the  track.  This  language  ap- 
pears in  the  opinion :  ^^  Nor  do  we  think  it  was  any  the  less  a 
question  of  fact  to  be  decided  by  the  jury  because  it  appeared  that 
the  plaintiff  had  previous  knowledge  of  the  defect  in  the  road 
which  caused  the  accident.  This  certainly  was  a  circumstance  to 
be  taken  into  consideration,  but  by  no  means  a  decisive  one.  If 
the  service  to  be  performed  by  the  plaintiff  was  of  a  character  to 
require  that  his  exclusive  attention  should  be  fixed  upon  it,  and 
that  he  should  act  with  rapidity  and  promptness,  it  could  hardly 
be  expected  that  he  should  always  bear  in  mind  the  existence  of 
the  defect,  or  be  prepared  at  all  times  to  avoid  it."  The  danger 
causing  the  injury  complained  of  in  the  cases  cited  was  the  only 
one  shown  of  the  same  character,  while  in  this  case  the  frogs  in 
the  defendant's  track  were  all  open  and  dangerous.  And  this  is 
nidged  as  a  material  distinction. '  But  we  incline  to  the  opinion 
that  a  careful  man,  informed  of  a  number  of  open  frogs,  would 
be  as  likely  to  overlook  one  happening  in  his  way,  when  making 
a  coupling,  as  he  would  with  knowledge  of  but  the  one  causing 
the  injury.    Whether  the  failure  to  recall  the  danger  at  the  time 
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of  injury  in  either  case  coold  be  consistent  with  common  pmdenoe 
would  be  a  question  for  the  jury  to  determine. 
The  judgment  of  the  district  court  is  aflirmed. 

Anderson  and  Blackburn,  JJ.,  concur. 

Oontrlbutory  negligenoe  —  prior  knowledge  of  defect  oaiudiig  the  injury. 
— It  is  not  neoessarilj  oontribatorj  negUgence  to  drive  over  a  croflaing  known 
to  the  plaintiff  to  be  defective.  St.  Louis,  etc.,  R.  Ca  v.  Box,  1  Am.  R.  R.  & 
Corp.  Rep.  226.  Or  to  travel  on  a  sidewalk  known  to  be  oat  of  repair.  Citj 
of  Ft.  Wajne  v.  Breese,  post. 


Sherman  Csicter  Town  Co.  v.  Swioart. 

(28  Pao.  R.:5e0;  48  Kane.  292.) 
1.   CORFORATIONS.      EXBCUTION    OF  CONTRACT    BT.      BUBDBN    OF    PbOOF. 

Where  the  president  and  secretary  of  a  corporation  execate  a  contract  in  be- 
half of  the  oompauj,  which  is  regular  on  its  face,.and  not  shown  to  be  outside 
of  the  regalar  business  of  the  corporation,  it  is  prima  facie  evidence  that  it 
waa  executed  with  authority ;  and  thoee  who  deny  the  authority  take  upon 
themselves  the  burden  of  establishing  their  claim. 

2.  Authoritt  of  Officers  to  Makb  Contract.  Where  the  president 
and  secretary  of  a  corporation  act  openly  and  publicly  as  its  agents  in  making 
contracts,  and  generally  in  managing  its  business,  with  the  understanding  and 
acquiescence  of  the  directors  that  they  shall  so  act,  the  corporation  will  not  be 
relieved  from  liability  upon  contracts  so  made,  upon  the  mere  ground  that  the 
directors  failed  to  formally  confer  authority  on  these  officers  by  vote  or  reso- 
lution  entered  on  the  records  of  the  corporation. 


y.  ff.  Sterling  for  plaintiff  in  error.  Bagley  &  Andrews  for 
defendant  in  error. 

Johnston,  J.  William  B.  Swigart  brought  this  action  against 
the  Sherman  Center  Town  Company,  to  recover  damages  for  the 
breach  of  a  contract  by  which  the  company  bound  itself  to  re- 
move a  building,  with  a  stock  of  goods  which  was  therein,  from 
Itasca  to  Sherman  Center,  and  there  place  the  building,  upon 
lots  which  the  company  agreed  to  convey  to  Swigart,  in  good 
condition,  over  a  cellar  and  foundation  similar  to  that  upon  which 
it  stood  in  Itasca.  The  cause  was  tried  without  a  jury,  and  a 
general  finding  made  by  the  court  that  Swigart  was  entitled  to 
recover  from  the  town  company  $250,  and  upon  this  judgment 
was  entered.    Some  argument  is  made  that  the  making  of  the 
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ooutract  was  not  within  the  chartered  powers  of  the  oompany,  bat 
this  question  is  not  raised  by  the  ploadings,  and  there  is  nothing 
in  the  record  which  discloses  what  the  authorized  purposes  of  the 
company  are. 

The  principal  contention  is  that  the  contract  was  entered  into 
without  authority  from  the  directors  of  the  company.  There  is 
sufficient  evidence,  we  think,  to  sustain  the  general  finding,  hold- 
ing  the  company  liable  on  the  contract.  It  was  execated  in  due 
form  by  the  president  and  secretary  of  the  company,  and,  being 
regular  upon  its  face,  and  executed  by  the  duly-constituted  officers 
of  the  corporation,  it  i&prima  facie  evidence  that  it  was  executed 
with  authority;  and  those  who  deny  the  authority  take  upon 
themselves  the  burden  of  establishing  their  claim.  The  company 
has  received  the  benefits  of  the  contract,  and  no  question  regard- 
ing the  authority  of  the  officers  was  raised  until  about  the  time 
this  action  was  brought.  The  board  of  directors  consisted  of 
seven  members,  a  majority  of  whom  resided  in  Sherman  Center, 
and  were  fully  cognizant  that  the  president  and  secretary  were 
acting  for  the  company,  and  had  made  this  and  many  other 
similar  contracts  in  behalf  of  the  company.  Some  claim  is  made 
that  no  authority  had  been  formally  conferred  upon  them  to  rep- 
resent the  company,  and  that  the  rules  governing  the  corporation 
did  not  warrant  them  in  the  exercise  of  the  powers  which  they 
aflsnmed  to  exercise ;  but  there  is  no  competent  proof  what  the 
charter  and  by-laws  of  the  corporation  provided,  nor  was  the 
record  of  the  official  proceedings  of  the  board  of  directors  offered 
in  evidence.  Express  authority  by  resolution,  directing  the  pres- 
ident and  secretary  to  represent  the  company,  and  execute  the 
contracts,  is  not  indispensable  to  the  exercise  of  that  power  by 
these  officers,  as  their  authority  may  be  implied  from  their  conduct 
and  acquiescence  of  the  directors .  The  general  understanding 
among  the  directors  was  that  the  president  and  secretary  should 
act  for  the  company  in  making  contracts,  and  in  managing  the 
business  affairs  of  the  corporation.  They  acted  openly  and  pub- 
licly as  the  agents  of  the  company,  with  the  full  knowledge  and 
acquiescence  of  the  directors.  The  president  of  the  corporation 
testified  that  there  was  no  vote  or  resolution  formally  entered  au- 
thorizing them  to  make  contracts  and  manage  the  affairs  of  the 
corporation,  and  that  the  reason  that  a  meeting  was  not  called  for 
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that  purpose  was  that  they  had  been  advised  by  their  attorney 
that  that  procedure  was  unnecessary  to  the  exercise  of  such  au- 
thority. While  he  says  that  no  official  record  was  made  of  their 
authority,  it  was  understood  among  them  that  the  president  and 
secretary  should  do  the  business  of  the  company.  We  think  the 
legitimate  inference  to  be  drawn  from  the  testimony  is  that  they 
were  legally  authorized  to  act  for  the  company,  and  that  it  should 
not  escape  liability  upon  its  contracts  on  the  mere  ground  that  the 
authority  was  not  expressly  conferred  by  resolution  entered  upon 
the  records  of  the  corporation.  University  v.  Martin,  39  Kans. 
760 ;  18  Pac.  Rep'r,  941;  Giles  v.  Ortman,  11  Kans.  59 ;  Durham 
V.  Coal  Co.,  22  Kans.  232. 

The  refusal  to  continue  the  cause  is  assigned  as  error,  but  a  suf- 
ficient showing  of  diligence  to  obtain  the  testimony  of  the  absent 
witness  was  not  made,  and  the  court  certainly  did  not  abuse  its 
discretion  in  denying  the  application. 

The  other  objections  are  not  of  sufficient  importance  to  require 
notice. 

Judgment  affirmed;  all  the  justices  concurring. 

Ab  to  authoritj  of  officer  to  bind  the  corporation,  see  Huntington  v.  AttriU. 
1  Am.  R.  R.  &  Corp.  Rep.  818. 
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(45  N.  W.  R.225;  76  Wis.  4SKL) 

1.  Railroad  Goicpanibs.  Settinq  Firbs.  Contributory  Negliokrce 
One  of  defendant's  engines  set  fire  to  oombnstile  material  on  its  right  of  way, 
from  wliich  the  fire  spread  to  the  plaintiflEs'  cranberry  marsh  and  caused  the 
damage  sued  for.  One  of  the  plaintifiSi  ^as  at  work  about  three-fourths  of  a 
mile  from  where  the  fire  started  and  saw  the  smoke  about  fifteen  minutes  after 
the  engine  passed.  He  stopped  with  his  men  to  eat  dinner  before  going  to  the 
fire  and  arrived  some  ten  or  fifteen  minutes  later  than  he  might  have  done.  It 
was  then  impossible  to  extinguish  it.  Held,  that  although  the  pluntlffs  were 
guilty  of  negligence  in  not  going  immediately  to  the  fire,  yet  if  they  could 
not  have  put  out  the  fire  had  they  gone  without  delay,  the  plaintifls  could 
recover. 

2.  EviDBNCE  AS  to  NEGLiasNCB  OF  CoMPAKY.  Where  the  evidence  tended 
to  show  a  faulty  construction  of  the  damper  and  ash-pan  which  facilitated  the 
escape  of  coals,  and  also  that  the  same  engine  set  three  other  fires  the  same 
day  within  a  mile  of  the  one  complained  of,  it  was  held  that  the  question  of 
the  company's  negligenoe  was  properly  left  to  the  jury. 
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THE  plaintijOb  ore  the  owners  of  an  improved  cranberry  marsh, 
containing  several  hundred  acres,  in  the  coant;  of  Monroe, 
situated  south-east  of  and  adjoining  the  railroad  of  the  defendant 
company,  which  runs  north-east  from  Tomah  to  Orand  Rapids. 
The  marsh  lies  between  the  stations  of  Valley  City  and  Hitchcock 
on  such  railroad.  A  little  before  noon,  July  2,  1887,  locomotive 
engine  No.  512  of  the  railway  company,  when  passing  such  marsh 
going  north-east,  set  fire  to  certain  combustible  materials  on  the 
right  of  way,  and  the  fire  spread  over  plain ti£Es'  marsh,  and  greatly 
injured  it.  This  action  was  brought  to  recover  for  such  injury. 
It  is  allied  in  the  complaint  that  the  engine  was  defectively  con- 
structed and  was  out  of  repair,  thereby  rendering  it  liable  to  set 
fires  upon  the  right  of  way  as  it  passed  along  the  railroad  ;  that 
the  railway  company  was  further  negligent  in  allowing  combus- 
tible materials  to  remain  on  its  right  of  way  ;  and  that  such  neg- 
ligence and  the  defective  condition  of  the  engine  caused  the  fire 
which  destroyed  or  injured  the  plaintiffs'  property.  It  also  alleges 
that  plaintiff's  did  all  in  their  power  to  stop  the  fire.  The  answer 
is,  substantially,  a  general  denial.  A  trial  of  the  cause  resulted 
in  a  verdict  for  plaintiffs  for  $8,000.  It  is  conceded  that,  if  plain- 
tiffs are  entitled  to  recover,  the  damages  are  not  excessive.  A 
statement  of  the  errors  assigned,  and  the  testimony  and  rulings  of 
the  court  on  the  trial  bearing  upon  the  alleged  errors,  will  be 
found  in  the  opinion.  Motions  to  direct  a  verdict  for  the  defend- 
ant and  for  a  new  trial  were  denied,  and  judgment  for  the  plain- 
tiffs entered  pursuant  to  the  verdict. 
The  defendant  appeals  from  the  judgment. 

Burton  Hanson  for  appellant.    J.  M.  Olin  for  respondents. 

Lyon,  J.  (after  stating  the  facts  as  above).  The  court  submit- 
ted to  the  jury  the  questions  whether  engine  No.  512,  which  set 
the  fire  that  spread  over  plaintiffs'  marsh,  was  properly  constructed 
and  in  proper  repair,  and  whether  the  right  of  way,  at  the  time 
of  the  fire,  at  the  point  where  it  commenced,  was  reasonably  clear 
of  combustible  materials.  The  court  also  instructed  the  jury,  on 
the  testimony  hereinafter  stated,  that  the  plaintiff  Arthur  C. 
Mills,  who  was  in  the  vicinity  of  the  fire  when  it  started,  was 
negligent  in  not  going  to  the  fire  with  his  men  and  making  an 
effort  to  extinguish  it,  or  prevent  its  spreading  upon  the  plain- 
voL.  n  — 21 
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titbf  marsh,  as  soon  as  he  should  have  done,  bat  submitted  to  the 
jury  the  question  whether,  had  he  done  so  promptly,  he  oould 
have  prevented  the  injury  complained  of.  The  submission  of 
these  questions  to  the  jury  are  the  errors  assigned  for  a  reversal 
of  the  judgment.  As  to  the  questions  of  the  condition  of  the 
engine  and  right  of  way,  it  is  maintained  by  counsel  for  the  rail- 
way company  that,  on  the  undisputed  evidence,  the  court  should 
have  answered  them  in  the  affirmative.  The  same  claim  is  made 
in  respect  to  the  other  question ;  and  it  is  further  claimed  that 
Arthur  0.  Mills  was  negligent  in  not  promptly  going  to  the  fire 
and  making  a  diligent  effort  to  extinguish  it,  even  though  the  jury 
might  believe  from  the  testimony  that  such  effort  would  have 
proved  unsuccessful.  The  last  proposition  will  be  considered 
first,  because,  if  sustained,  it  defeats  the  action. 

I.  When  engine  No.  512  passed  the  point  where  the  fire  com- 
menced, Arthur  0.  Mills  was  at  work  with  his  men  about  three- 
fourths  of  a  mile  distant  therefrom.    About  fifteen  minutes  later, 
he  saw  smoke  arising  from  the  right  of  way  at  that  point     With 
two  of  his  men,  he  immediately  went  to  the  railroad  near  their 
boarding-house  to  get  a  better  view  of  the  fire.     The  three  then 
went  into  the  boarding-house,  hastily  ate  their  dinner,  and  went 
on  a  railroad  Telocipede  to  the  place  of  the  fire.    They  found 
the  fire  had  crossed  a  ditch  which  the  plaintiffs  had  constructed 
along  the  line  of  the  railroad,  about  four^  rods  distant  there- 
from, to  prevent  the  spread  of  fire  from  the  right  of  way,  which 
ditch  usually  contained  water.    It  was  then  a  period  of  drought, 
and  there  was  no  water  in  the  ditch  or  vicinity.    They  only 
had  shovels  with  them  with  which  to  resist  the  spread  of  the 
tire.     The  soil  was  peat,  covered   with   moss  and  grass,  all  of 
which  was  very  dry  and  highly  inflammable.     All  of  these  men 
had  heretofore  had  much  experience  in  fighting  fires,  and   they 
at  once  decided,  when  they  reached  the  fire,  that,  with  appliances 
at  their  command,  it  would  be  useless  to  attempt  to  stay  its  pro- 
gress.   They  did  not  make  the  attempt.     When  they  went  for 
their  dinner  the  wind  was  blowing  somewhat  strongly  from  the 
west,  but  had  increased  greatly  in  force  when  they  reached  the 
fire.     The  jury  might  properly  have  found  from  the  testimony 
that  they  reached  the  fire  within  forty-five  minutes  after  they  first 
discovered  it,  and  could  not  have  reached  it,  had  they  gone  there 
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as  Bpeedilj  as  possible,  in  less  than  thirty  or  thirty-live  minutes. 
Becaase  of  this  delay  of  ten  or  fifteen  minntes,  the  court  held,  as 
matter  of  law,  that  Arthur  C.  Mills  was  guilty  of  negligence 
which  would  defeat  the  action,  unless  the  jury  were  satisfied  that  he 
and  his  men  could  not  have  prevented  the  spread  of  the  fire  upon 
the  marsh,  had  they  reached  there  as  soon  as  possible.  There  is 
other  testimony  bearing  upon  the  question  of  such  negligence, 
which  need  not  be  stated  here,  but  which,  taken  in  connection 
with  the  testimony  above  stated,  leads  us  to  doubt  whether  the 
ooort  was  justified  in  taking  that  question  from  the  jury.  But 
the  ruling  is  in  favor  of  the  defendant,  and,  if  erroneous,  does 
not  affect  this  appeal.  The  question  here  is  whether  it  can  justly 
be  said  that  the  failure  of  Arthur  C  Mills  to  get  to  the  fire 
earlier,  and  to  attempt  to  arrest  its  progress,  is  to  be  imputed  to 
the  plaintiffs  as  negligence  which  will  defeat  this  action,  although 
the  jury  might^find  that,  had  he  done  so,  he  could  not  have  pre- 
vented the  fire  from  running  over  the  marsh.  Following  the 
great  weight  of  authority  both  here  and  in  England,  we  must  de- 
termine this  question  in  the  negative.  If  it  is  made  to  appear 
that  the  marsh  would  have  been  burned  just  the  same  had  Arthur 
C.  Mills  and  his  men  reached  the  place  of  the  fire  at  the  earliest 
possible  moment,  and  had  then  made  every  exertion  to  stay  the 
progress  of  the  fire,  such  want  of  promptness  and  effort  will  not 
defeat  the  action.  Cooley  Torts  (Ist  ed.),  674  (2d  ed.),  812,  and 
numerous  cases  there  cited.  There  was  abundant  testimony  tend- 
ing to  show  that  such  promptness  and  effort  would  have  been 
entirely  unavailing  to  prevent  the  burning  of  the  marsh.  It 
must  be  held,  therefore,  that  the  question  in  that  behalf  was 
properly  submitted  to  the  jury. 

II.  As  to  the  condition  of  engine  No.  512,  the  testimony  tended 
to  Bhow  that  the  bottom  of  the  ash-pan  of  that  engine  was  too  short, 
the  effect  thereof  being  to  allow  the  damper  to  hang  too  nearly 
perpendicular,  thus  rendering  it  liable  to  swing  open  when  the 
engine  was  in  motion.  This  facilitated  the  dropping  of  coals  of 
fire  falhng  against  the  damper.  Also,  that  to  prevent  the  escape 
of  fire  the  bottom  of  the  ash-pan  should  have  been  turned  up  at 
the  end  so  as  to  hold  the  damper  at  a  proper  slope  when  it  rested 
upon  the  ash-pan,  and  that  the  ash-pan  of  engine  No.  512  was  not 
BO  constructed*    It  was  further  proved  that  this  engine.  No.  512, 
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set  three  other  fires  while  mnning  a  little  more  than  one  mile 
from  the  place  where  it  set  the  fire  which  borned  over  plaintiffs^ 
marah.  The  court  held  it  conclusively  proved  that  the  engine 
was  properly  operated.  Snch  beiog  the  fact,  it  is  a  very  signifi. 
cant  drcomstance,  bearing  npon  the  question  of  the  condition  of 
the  engine,  that  it  set  four  fires  while  running  so  short  a  distance. 
In  view  of  the  forgoing  and  other  testimony  in  the  case,  we  can- 
elude  that  the  question  was  properly  submitted  to  the  jury 
whether  the  engine  was  or  was  not  in  a  reasonably  safe  condition. 

III.  It  is  only  necessary  to  say,  concerning  theremainiug  error 
assigned,  that  there  was  sufficient  evidence  concerning  the  condi- 
tion of  the  right  of  way  to  justify  the  court  in  submitting  to  the 
jury  the  question  whether,  at  the  time  of  the  fire,  it  was  in  a 
reasonably  safe  and  proper  condition  in  respect  to  combustible 
materials  upon  it. 

The  foregoing  views  dispose  of  all  the  alleged  errors  adversely 
to  the  defendant.  The  judgment  of  the  circuit  court  must,  there- 
fore, be  affirmed. 

FIRES  FROM  LOCOMOTIVES. 

1.  The  law  of  nag ligenoo  in  such  cases.  —  The  fact  that  a  fire  is  kindled 
by  sparks  from  a  locomotive  is  presumptive  evidence  of  negligence  on  the  part 
of  the  railroad  company.  Daly  v.  Chicago,  etc,  Ry.  Co.  (Minn.),  45  N.  W. 
Rep'r.  611;  Kelsey  v.  Chicago,  etc.,  Ry.  Co.  (8.  D.),  45  N.  W.  Rep'r,  204; 
Eoontz  V.  Oregon  Ry.  &  Nav.  Co.  (Or.).  23  Pac.  RepV,  820;  Chicago,  etc.  R. 
Co.  V.  Ooyette  ail.).  24  N.  E.  Rep*r,  549. 

When  this  presumption  is  rebutted  by  satisfactory  evidence  that  the  loco- 
motive which  set  the  fire  was  properly  constructed,  was  in  good  repair  and 
carefully  managed  at  the  time,  there  must  be  proof  of  other  negligence  in 
order  to  sustain  a  recovery.  Ibid.  Such  presnm  ption  is  not  rebutted  by 
merely  showing  that  such  engine  was  provided  with  the  best  and  most  ap- 
proved appliances,  but  it  must  also  be  shown  that  such  appliances  were  in 
good  order  and  repair,  and  that  there  was  no  negligence  in  their  use.  Chicago, 
etc.,  R.  Co.  V.  Goyette  (111.),  24  N.  E.  Rep'r,  649. 

It  is  negligence  to  allow  an  accumulation  of  dry  grass  or  other  combustible 
material  upon  a  railroad  right  of  way.     Kelsey  v.  Chicago,   etc.,  Ry.  Co.  (S.  . 
D.),  45  N.  W.  Rep'r,    204;  Chicago,   etc,  R.  Co.  v.  Goyette  (111.),  24  N.  E. 
Rep*r,  549. 

2.  Pleading,  —  In  actions  of  this  character  the  declaration  or  complaint 
should  identify,  as  nearly  as  possible,  the  particular  engine  which  set  the 
fire,  in  order  that  the  company  may  in v  estigate  its  condition  and  management 
at  the  time.  Eoontz  v.  Oregon  Ry.  &  Nav.  Co.  (Or.),  23  Pac.  Rep*r,  820. 
An  allegation  that  an  engine  of  the  defendant  at  the  time  and  place  specified* 
caused  the  destruction  of  the  plaintiff's  property  by  reason  of  negligenoei 
etc,  is  not  sufficient.    Ibid.     An  averment  in  a  complaint  that  "while  the 
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defendant  was  ronniog  a  locomotive  over  its  track,  sparks  and  fire  escaped 
from  the  locomotive,  and  negligently  set  fire  to  grass  upon  the  plaintifTs  land, 
and  burned  and  destroyed,  etc.,  and  that  said  fire,  injury  and  damage  were 
not  in  any  manner  caused  by  the  act,  fault  or  neglect  of  the  plaintiff,  but 
wholly  by  the  negligence  and  carelessness  of  the  defendant,"  was  held  good 
on  demurrer  though  not  aptly  worded.  Ohio,  etc.,  Ry.  Co.  v.  McCartney 
(Ind.),  23  N.  E.  Rep'r,  258. 

3.  Bvidenoe. —  In  consequence  of  the  difficulty  in  identifying  a  passing  en- 
gine, BO  as  to  make  direct  proof  of  negligence,  and  for  the  reason  that  the  busi- 
ness of  running  railroads  supposes  a  unity  of  management  and  a  similarity  in 
construction  of  the  engines,  the  admission  of  evidence,  as  to  other  and  distinct 
fixes  from  the  one  alleged,  is  permitted.  Eoontz  v.  Oregon  Ry.  &  Nav.  Co. 
(Dr.),  23  Pac  Rep'r,  820.  But  where  the  particular  engine  which  set  the  fire  is 
known,  evidence  that  another  of  the  defendant's  engines  set  a  fire  at  another 
time  and  place  is  inadmissible.  Ireland  v.  Cincinnati,  etc.,  R.  Co.  (Mich.),  44 
S.  W.  Rep*r,  426.  Evidence  that  the  fire  was  of  incendiary  origin  is  competent 
for  the  defense.  Ibid.  In  the  following  cases  the  evidence  was  held  sufficient 
to  sustain  a  verdict  for  the  plaintiff.  Beggs  v.  Chicago,  etc.,  B.  Co.  (Wis.),  44 
N.  W.  Rep'r.  633;  Clune  v.  Milwaukee,  etc.,  Ry.  Co.  (Wis.),  44  N.  W.  Rep'r, 
S43;  Doyscher  v.  Chicago,  etc.,  Ry.  Co.  (Minn.),  45  N.  W.  Rep'r,  719.  Bee, 
also,  Hoffman  v.  Chicago,  etc.,  Ry.  Co.,  45  N.  W.  Rep'r,  608. 

4.  Instmctions. —  On  the  trial  of  an  action  for  setting^fire  to  the  plaintiff's 
grain  and  crops,  the  court  instructed  the  jury  as  follows:  "If  the  defendant 
owned  the  road  on  which  the  locomotive  ran,  and  the  locomotive  did  set  fire 
■0  alleged,  the  presumption  is  that  it  was  the  negligence  of  the  owner  of  the 
road,  and  this  presumption  continues  until  the  contrary  appears  from  the  evi- 
dence. If  an  expert  testifies  that  he  operated  the  locomotive  at  that  time  with 
due  care  and  thought,  and  it  was  so  constructed  that  it  would  not  set  fire  as 
thus  operated,  and  the  jury  believe  from  the  evidence  that  it  actually  did  set 
fire  at  that  time,  the  jury  are  to  consider  which  of  these  proofs  they  will  be- 
lieve, the  former  or  the  latter."  Held,  that  the  instruction  was  confused  and 
ambiguous  and  might  reasonably  be  construed  to  mean  that  if  the  fire  was  set 
by  the  engine  the  plaintiff  might  recover,  which  is  not  the  law.  Columbia,  etc. , 
R.  Co.  V.  Farrington  (Wash.),  23  Pac.  Rep'r,  413.  Other  Instructions  are 
paaeed  upon  in  Rost  v.  Missouri  Pac.  Ry.  Co.  (Tex.),  12  S.  W.  Rep'r,  1131; 
C3iicago,  etc,  R.  Co.  v.  Goyette  (HI.),  24  N.  E.  Rep'r,  549. 


Pfistbb  V.  Gkewig. 

(28  N.  B.  R.  1041;  1»  Ind.  667.) 

1.  Ikbitrancb.  Mutual  Companibs.  Transfer  of  Profbrtt.  Action 
on  a  policy  in  the  German  Mutual  Insurance  Company  by  the  administrator 
and  vridow  of  deceased.  The  policy  covered  both  personal  and  real  property. 
The  property  was  destroyed  after  the  death  of  assured  and  after  the  admin. 
istrator  had  obtained  an  order  to  sell  the  property  for  the  payment  of  debts. 
A  by-law  of  the  company  provided  that  a  transfer  of  the  property  should  ren- 
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der  the  policy  Toid.  Held,  that  a  transfer  bj  operation  of  law  npon  the  death 
of  the  assured  did  not  aTold  the  policy. 

2.  Bt-Law  against  Incumbebino  Propebtt.  The  by-laws  of  the  com- 
pany provided  that  any  transfer  or  incnmbranoe  of  the  property,  whether  by 
mortgage,  jadgment  lien  or  otherwise  should  cancel  the  policy  unless  ratified 
by  the  board  of  directors.  A  mortgage  of  the  real  estate  insured  was  proved. 
Held,  fatal  to  the  right  to  recover. 

8.  Duty  of  Mkmbbrs  to  Ascertain  Bt-Laws.  Those  who  became  mem- 
bers  of  mutual  companies  are  bound  to  take  notice  of  the  by-laws  of  the  com- 
pany, and  they  cannot  assail  them  on  the  ground  that  they  were  not  legally 
adopted. 

4.  Parties.  Held,  without  dedding  in  whom  the  right  of  action  wonld  be 
to  recover  for  the  loss  of  the  real  estate,  that  no  action  could  be  midntained 
by  the  plaintifEs  jointly. 

Elliott,  J.  This  action  is  prosecuted  by  Aloysius  Pfister,  ad- 
ministrator of  the  estate  of  Joseph  Gerwig,  deceased,  and  by 
Bosina  Gerwig,  widow  of  the  intestate,  against  the  German 
Mutaal  Insurance  Company  and  eight  children  of  the  deceased. 
The  complaint  is  founded  on  the  policy  of  insurance  issued  to  the 
intestate  in  his  life-time,  and  conditioned  that  the  loss  shall  be 
payable  to  the  insured,  his  heirs,  executors  or  administrators. 
Both  personal  and  real  property  are  covered  by  the  policy,  and 
each  species  of  property  is  separately  insured.  After  the  death 
of  the  insured,  the  property  described  in  the  policy  was  destroyed 
by  fire.  It  is  averred  in  the  complaint  that  the  administrator 
obtained  an  order  to  sell  the  property  for  the  payment  of  the 
debts  of  the  decedent,  but  before  the  sale  was  made  the  property 
was  burned. 

One  of  the  paragraphs  of  the  answer  sets  forth  a  by-law  of 
the  company  forbidding  the  transfer  of  the  property,  and  provid- 
ing that  in  case  of  a  transfer  the  policy  shall  be  void;  and  it  la 
averred  that  a  transfer  was  made  by  operation  of  law,  inasmuch 
as  the  death  of  the  assured  transferred  the  property  to  his  heirs. 
To  this  paragraph  a  demurrer  was  properly  sustained,  for  the  rea^ 
son  that  a  transfer  to  the  heirs  or  executors  or  administrators,  by 
operation  of  law,  upon  the  death  of  the  insured,  did  not  avoid 
the  policy  in  this  instance.     The  facts  pleaded  do  not  bring  the 
case  within  the  class  of  cases  represented  by  Hine  v.  Woolworth, 
93  N.  Y.  75,  for  the  reason  that  the  inhibition  in  the  policy  and 
by-laws  does  not  cover  a  transfer  made  by  law  upon  the  death  of 
the  assured  to  his  heirs  or  personal  representatives. 
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The  Beventh  paragraph  of  the  answer  sets  forth  a  by-law,  and 
avers  that  it  was  violated  by  the  assured  by  the  execution  of  a 
mortgage.    The  by-law  pleaded  reads  thus :     ''  Transfers  of  pol- 
icies are  to  be  made  only  by  the  assent  of  the  board  of  directors. 
Every  transfer  or  incumbrance  of  the  property,  whether  by  mort- 
gage, judgment  lien,  or  otherwise,  after  the  same  has  been  insured 
in  the  company,  cancels  the  policy,  and  the  same  is  null  and  void, 
except  such  transfer  or  incumbrance  is  ratified  by  the  board  of 
directors,  and  shall  be  noted  on  the  policy.'*     The  answer  is  ad- 
dressed to  so  mnch  of  the  complaint  as  seeks  a  recovery  for  the 
valne  of  the  real  estate,  and  offers  to  confess  judgment  for  the 
valne  of  the  personal  property.    Issue  was  formed  by  a  reply. 
The  mortgage  was  introduced  in  evidence,  and  the  court  instructed 
the  jury  to  find  for  the  defendant,  the  insurance  company.    The 
defendant  subsequently  paid  into  the  court  the  amount  of  the  in- 
surance upon  the  personal  property,  and  the  penalty  provided  by 
statute.     The  plaintifi&s  accepted  the  sum  paid  into  court,  and,  as 
the  record  recites,  ^^  waive  the  error  arising  from  the  failure  of 
the  jury  to  find  in  their  verdict  against  the  defendant,  the  German 
Mutual  Fire  Insurance  Company  of  Indiana,  for  the  damages  for 
such  loss  upon  the  counters  and  shelving  described  in  the  policy 
of  insurance  set  up  in  the  complaint,  but  waive  nothing  further." 
It  thus  appears  that  the  plaintiff  recovered  and  received  the  full 
value  of  the  personal  property,  so  that  the  only  question  is  as  to 
the  right  to  recover  the  value  of  the  real  estate  destroyed  by  fire. 
There  is  some  conflict  in  the  authorities  as  to  whether  an  adminis' 
trator  can  sue  on  a  policy  of  insurance  on  real  estate  executed  to 
the  decedent  in  cases  where  the  property  is  burned  after  his  death. 
Mr.  Croswell  says :  "  The  money  paid  over  under  a  policy  of  in- 
surance on  buildings  is  personal  property,  if  paid  before  the  death 
of  the  decedent ;  but  if  the  buildings  are  destroyed  after  the  death 
of  the  decedent  the  money  is  real  estate."     Crosw.  Ex'rs,  §  357« 
In  Wyman  v.  Wyman,  26  N.  Y.  253,  it  was  held  that  the  heirs 
may  sue ;  and  other  cases  lay  down  a  similar  doctrine.    Burbank 
▼.  Insurance  Co.,  24  N.  H.  650;  Ciilbertson  v.  Cox,  29  Minn. 
SQ9 ;  13  N.  W.  Rep'r,  177.    But  in  Lappin  v.  Insurance  Co., 
68  Barb.  826  ;  Insurance  Co.  v.  Dodge,  44  Mich.  420  ;  6  N.  W. 
Bep'r,   865,  a  somewhat  different  doctrine  seems  to  be  asserted. 
We  do  not,  however,  deem  it  necessary  to  decide  this  question. 
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for  the  case  may  be  disposed  of  on  other  grounds.  If  it  be  trne 
that  the  heirs  alone  can  mauitain  the  action,  then  the  administrator 
has  no  cause  of  action ;  but  if  it  be  true  that  the  administrator 
alone  can  sue,  then  the  heirs  have  no  cause  of  action ;  and,  there- 
fore, whatever  view  be  taken,  the  complaint  is  bad,  since  it  is 
firmly  settled  that  a  complaint  by  two  or  more  persons  must  show 
a  cause  of  action  in  all,  or  it  will  be  bad  on  demurrer.  The  mle^ 
as  asserted  in  a  long  line  of  decisions,  is  that  a  complaint  not  good 
as  to  all  of  the  plaintiffs  is  not  good  as  to  auy  of  them,  firumfield 
v.  Drook,  101  Ind.  190 ;  Insurance  Co.  v.  Kittles,  81  Ind.  96 ; 
Schee  v.  Wiseman,  79  Ind.  389 ;  Berkshire  v.  Shultz,  25  Ind. 
623. 

We  regard  the  transfer  by  mortgage  as  fatal  to  the  right  of  re- 
covery. A  person  who  enters  a  mutual  insurance  company  b^ 
comes  a  member  of  the  company,  and  is  bound  to  take  notice  of 
the  by-laws  in  force  at  the  time  he  acquires  his  membership. 
Bauer  v.  Samson  Lodge,  102  Ind.  262 ;  1  N.  E.  Rep'r,  571 ;  HoU 
land  V.  Taylor,  111  Ind.  121 ;  12  N.  E.  Rep.  116 ;  Supreme 
Lodge  V.  Knight,  117  Ind.  489;  20  N.  E.  Rep'r,  479;  Gray  v 
Supreme  Lodge,  118  Ind.  293 ;  20  N.  E.  Rep'r,  833. 

It  is  urged  that  the  directors  had  no  authority  to  adopt  the  by- 
law  relied  on  by  the  appellee.  To  this  position  there  are  two  an- 
swers :  First.  The  articles  of  association,  corresponding  to  what 
the  text-writers  call  the  ^^  constating  instrument,"  confer  author- 
ity upon  the  board  of  directors  to  enact  by-laws ;  and  this  is  a 
valid  delegation  of  authority.  Wood's  Field  Corp.,  §  266.  Sec- 
ond. A  person  who  becomes  a  member  of  a  mutual  insurance 
company  assents  to  the  by-laws  under  which  he  acquires  a  mem- 
bership, and  he  cannot  afterward  successfully  assail  their  validity 
on  the  grounds  that  they  were  not  regularly  adopted.  Or,  as  Mr. 
Waterman  states  the  rule:  ^^  A  person  who  has  voluntarily  be- 
come a  member  of  a  corporate  body  cannot  object  that  the  cor- 
poration had  no  power  to  make  a  by-law."  1  Wat.  Corp.  235. 
There  is  an  essential  difierence  between  strangers  and  the  mem- 
bers or  stockholders  of  a  corporation ;  for  strangers  are  not  always 
precluded  from  questioning  the  validity  of  by-laws,  nor  always 
bound  to  take  notice  of  them,  although  there  are  instances  in 
whicli  they  cannot  question  them,  and  wherein  they  are  charge- 
able with  notice  of  them.    1  Wat  Corp.  273.    One  of  the  duties 
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of  a  person  who  becx>me8  a  member  of  a  mataal  insarance  com- 
pany is  to  inform  himself  of  its  bj-laws,  and  he  cannot  escape 
their  ioroe  although  he  may  have  had  no  actual  knowledge  of 
them.  A  very  strong  .application  of  this  rule  was  made  in  a 
mutual  insurance  company  case  in  which  Chief  Justice  ^Gibson, 
declared  that  without  such  a  rule  mutual  companies  could  not  exist. 
Insurance  Co.  v.  Perrine,  7  Watts  &  S.  348.  In  the  case  of  Mil- 
ler V.  Association  (N.  J.),  7  Atl.  Rep'r,  896,  the  general  doctrine 
was  carried  very  far,  the  court  saying :  ^'  But  it  is  clear  that  a 
member  of  the  company  is  chargeable  with  notice  of  all  the  by- 
laws of  the  company,  and  of  the  conditions  of  insurance  adopted 
by  the  company,  whether  contained  in  the  by-laws  or  in  reso- 
lutions." It  is,  perhaps,  to  be  regretted  that  the  legislature  has 
not  required  by-laws  of  a  character  directly  affecting  the  contract 
of  insurance  to  be  set  forth  in  the  policy  ;  but  that  is  a  matter  for 
the  legislature,  and  not  the  courts. 
Judgment  affirmed. 

Insurance  —  change  of  title  by  operation  of  law. —  A  policy  provided  that 
it  shoald  be  Toid  if  any  change  should  take  place  in  the  title,  nse,  occupation 
or  possession  of  the  property  whatever.  It  was  held  that  a  change  of  title  by 
reason  of  the  death  of  the  insured  was  not  within  the  condition.  Richardson's 
Admr.  y.  German  Ins.  Co.,  1  Am.  R.  R.  &  Corp.  Rep.  703. 
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a  So.  B.  851;e7MUB.  356.) 

Bailboads.  NBGLiGBircE.  Fbllow-Sbbyaitt.  One,  w^ose  duty  it  is  to 
fill  the  sand-box  of  an  engine  with  sand,  is  a  fellow-servant  with  the  brake- 
man  on  the  engine,  and  the  latter  cannot  recover  for  an  injury  due  to  the 
neglect  of  the  former  to  fill  the  box  properly. 

W.  p.  dk  J.  B.  Rtvrris  for  appellant.  D.  C.  Bramlett  and 
£[.  O.  CapeU  for  appellee. 

Caicpbbll,  J.  The  evidence  tends  to  show  that  the  injury  re- 
ceived bj  the  appellee  was  caused  by  the  want  of  sand  in 
sufficient  quantity  in  the  sand-box  on  the  engine,  but  there  is  no 

evidence  how  it  came  about  that  the  supply  of  sand  was  insuffi^ 
VOL.  n.  — 23 
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cient.  Whether  the  engine  was  fnrnished  properly,  in  this 
respect,  at  the  start,  and  had  exhausted  the  sapplj  or  started  un- 
famished,  does  not  appear.  If  the  latter  be  true,  it  was  becanse  of 
the  failure  of  duty  of  that  servant  of  the  company  whose  duty  it 
was  to  fill  the  sand-box  suitably;  and  for  an  injury  suffered  by  reason 
of  the  negligence  of  such  fellow-servant  the  appellee,  a  brakeman 
on  the  train,  has  no  claim  on  the  company,  it  not  being  made  to 
appear  that  it  was  at  fault  as  to  the  selection  or  retention  of  the 
servant,  or  in  any  other  respect,  as  to  this  service.  No  rule  of 
common  law  is  more  universally  affirmed  than  non-liability  of  the 
master  to  one  of  his  servants  for  an  injury  caused  by  the  negli- 
gence of  a  fellow-servant  engaged  in  the  common  service ;  and  it 
was  distinctly  announced  in  this  state,  more  than  sixteen  years 
ago,  that  all  employes  of  a  railroad  company,  engaged  in  merely 
operative  service  connected  with  the  carrying  on  of  the  business 
of  running  trains,  are  fellow-servants,  and  that  the  common  em- 
ployer is  not  responsible  to  one  of  these  for  injuries  caused  by  the 
negligence  of  another.  Undoubtedly  the  *' hostler"  or  yard 
servant,  charged  with  the  duty  of  supplying  the  engine  before 
starting  it  on  the  road,  with  fuel,  water,  sand  or  other  needed 
thing,  is  a  mere  servant,  and  not  the  agent  or  representative  of 
the  master,  except  in  that  qualified  and  subordinate  sense  in  which 
evqry  servant  may  be  said  to  be ;  and  if  it  be  true,  which  has  not 
yet  been  affirmed  in  this  state,  that  certain  employes  of  a  railroad 
company  are  not  fellow-servants  of  the  army  of  employes  em- 
ployed in  doing  the  work  of  carrying  on  the  business,  it  would 
yet  be  true  that  the  appellee  and  the  laborer  whose  default  is  sup- 
posed to  have  led  to  his  hurt  were  fellow-servants,  and  no  liability 
attached  to  the  common  master.  The  rule  on  this  subject  an- 
nounced in  Railroad  Co.  v.  Hughes,  49  Miss.  258  (decided  in 
1873),  and  reaffirmed  with  emphasis  in  Howd  v.  Railroad  Co., 
50  Miss.  178  (1874),  has  remainded  undisturbed  by  judicial  or 
legislative  enactment,  and  must  be  regarded  as  the  accepted  doc- 
trine in  this  state  ;  and  we  must  not  be  expected  to  follow 
the  devious  ways  of  those  courts  which,  in  bending  the  rule,  which 
all  acknowledge,  to  effect  their  ideas  of  justice  in  particular  cases^ 
have  well  nigh  destroyed  the  rule  itself.  This  rule,  as  held  in  this 
state,  and  in  several  other  states  of  the  United  States,  and  in 
England,  is  a  simple  one,  just  in  its  principle,  politic  in  its  appll- 
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cation,  because  conservative  of  life  and  property,  and  easily  under- 
stood and  applied,  while  all  efforts  to  vary  and  qualify  it  have  in- 
volved coarts  undertaking  it  in  endless  contradictions  and  diffi- 
calties. 

The  writer  of  this  opinion  was  at  the  bar,  and  was  sought  to  be 
employed  to  bring  the  action  of  Railroad  Oo.  v.  Huglies,  cited 
above,  and  after  careful  consideration  of  the  case,  with  the  facts 
before  him,  declined  to  act  as  counsel,  on  the  ground  that  the  law 
bwas  believed  to  be  against  the  right  to  recover  on  those  facts 
which  circamstance  is  mentioned  to  show  that,  before  any  an- 
nouncement of  the  law  on  this  subject  in  this  state,  the  writer 
had  reached  the  conclusion  afterward  announced  in  the  very  case 
which  had  been  offered  him  as  counsel  and  declined.  This  con- 
clusion was  based  on  the  law  of  master  and  servant  as  laid  down 
in  books  which  were  accessible.  The  case  was  not  tried  on  the 
principles  announced  in  this  opinion,  and  a  newtrial  must  be  had. 

Reversed  and  remanded. 

Fellow-Mnrants  —  recent  deoisions.  —  An  aseistant  road  master  having 
charge  of  one  hundred  and  fifty  miles  of  defendant's  railroad  and  control  of  all 
section  gangs  in  that  distance,  held  to  represent  the  company  and  not  to  be  a 
feUow-aervant  with  one  of  the  section  hands  working  under  his  immediate 
directions  in  loading  a  car.     Harrison  v.  Detroit,  etc.,  R.  Co.  (Mich.),  44  N. 
W.  Bep'r,  1084.     In  the  above  case  the  section  hand  was  knocked  off  the  car 
on  which  he  was  at  work  by  an  engine  backing  againsU  it.     The  engine  was 
under  the  sole  control  of  the  engineer  and  fireman.     The  latter  were  held  to 
be  fellow-servants  with  the  section  hand.    A  road  master  in  charge  of  a  work- 
ing train  and  with  power  to  employ  and  discharge  the  men,  held  to  be  a  fel- 
low-eervant  with  a  section  hand  riding  on  the  train.     Galveston,  etc.,  R.  Co, 
T.  Smith  (Tex.),  13  S.  W.  Rep*r,  562.     A  switchman  was  killed  by  lumber 
filing  from  a  car  which  was  negligently  loaded  by  other  servants  of  the  com- 
pany.    Held,  that  the  latter  and  the  switchman  were  fellow-servants.   Ford  v. 
Lftke  Shore  &  M.  S.  Ry.  Co.  (N.  Y.),  22  N.  E.  Rep'r,  946.    The  foreman  of  a 
gang  employed  in  removing  stones  from  near  the  track  is  a  fellow-servant  with 
the  members  of  the  gang.     Kinney  v.  Cor  bin  (Penn.),  19  Atl.  Rep*r,  141.  One 
engaged  in  coupling  cars  was  injured  by  falling  into  a  pit  negligently  left  un- 
eoveied  by  other  employes  of  the  company  who  had  removed  the  covering  to 
mske  repairs.     Held,  negligence  of  fellow-servants.    Filbert  v.  Delaware  & 
H.  Canal  Co.  (N.  Y.),  28  N.  E.  Rep'r,  1104.    A  brakeman  and  a  car  inspector 
held  not  to  be  fellow-servants.     Daniels   v.   Union  Pac.  Ry.  Co.  (Utah),  28 
Pae.  Ret»^r,  762.     So  as  to  a  yard  switcman  and  the  engineer  of  the  locomo- 
tive used  in  switching.    Louisville,  etc.,  R.  Co.  v.  .Sheets  (Ky.),   18  S.  W. 
Bep*r,  2481  Plaintiff  in  error  was  engaged  in  operating  a  railroad  in  this  state, 
and,  for  the  purpose  of  securing  the  removal  of  his  coal  from  the  coal  pocket 
into  the  tender,  gave  an  independent  contract  to  one  H.  to  place  the  coal  In 


I 


172  State  v.  Pbndegbasb. 

the  proper  pocket  prepared  hj  the  plaintiff  in  error,  and  from  which  to  load 
the  tenders  of  the  locomotives  by  which  the  line  was  operated.  H.  hired  his 
own  assistants,  paying  them  oat  of  his  own  means,  by  whom  alone  they  were 
employed  and  discharged,  and  to  whom  alone  they  looked  for  their  compensa- 
tion. Defendant  in  error  was  employed  by  him  to  assist  in  this  work,  his  duty 
being  to  notify  the  engineers  as  to  the  proper  position  in  which  their  engines 
should  be  placed  for  receiving  the  coal,  and  to  place  the  coal  in  the  tender; 
but  in  which  the  engineer  rendered  no  assistance.  It  was  the  duty  of  the 
engineer  to  place  the  engine  in  its  proper  place,  leaving  it  stationary  until  the 
coal  was  loaded;  but  in  the  discharge  of  which  he  received  no  assistance  from 
defendant  in  error.  It  was  held  that  the  engineer  and  defendant  in  error  were 
not  fellow-servants,  under  the  rule  exempting  the  railroad  company  from 
damages  resulting  from  the  negligent  act  of  fellow-servants.  Union  Pac  Ry. 
Co.  V.  Billeter  (Neb.),  44  N.  W.  Rep'r,  488. 

Plaintiff  was  employed  by  the  city  as  a  laborer,  excavating  a  trench  in  the 
earth  for  the  laying  of  water-pipes.  Upon  other  laborers  in  the  same  employ- 
ment, and  working  in  connection  with  plaintiff,  devolved  the  duty  of  putting 
in  wooden  curbing  as  the  work  of  excavation  progressed,  and  as  the  laborers 
saw  the  need  of  it,  to  prevent  the  earth  falling  into  the  trench.  Held,  that 
such  laborers  were  fellow-servants  with  the  plaintiff,  for  whose  negligence  in 
patting  in  the  curbing  the  city  was  not  responsible.  Bergquist  v.  City  of 
Minneapolis,  44  N .  W.  Rep'r,  580. 

A  crew  of  men,  of  which  plaintiff  was  one,  was  engaged  in  repairing  a 
bridge  on  defendant's  road,  and  in  performing  the  work  it  was  necessary  to 
leave  the  draw  partly  open.  Through  the  negligence  of  one  of  the  crew,  the 
draw  was  left  unfastened,  and  was  blown  shut  by  the  wind,  and  injured  the 
plaintiff  while  at  work  between  the  stationary  part  of  the  bridge  and  draw. 
Held,  that  defendant  was  not  liable.  Johnson  v.  St.  Paul,  etc.,  Rj.  Co.,  45 
N.  W.  Rep'r,  156.      * 


State  y.  Psndeo&ass. 

(10  S.  E.  B.  1002;  108  N.  C.  064.) 

1.  MxTNiciPAL  Corporations.  Ordihakcbs.  Markbtb.  An  ordinance  pro- 
Ubiting  the  sale  of  fresh  meats  within  the  corporate  limits,  outside  of  the 
market>house  of  the  town,  is  a  valid  police  regulation. 

2.  The  ordinance  applies  to  a  sale  made  within  the  corporate  limits,  bat  not 
at  the  market-house,  though  the  meats  are  kept,  and  delivered  from  a  stall 
outside  the  limits. 

THIS  was  an  indictment  for  a  violation  of  an  ordinance  of  the 
town  of  Durham  in  selling  fresh  meat  in  the  town,  and  not 
at  the  market-house,  tried  at  October  term,  1889,  of  the  superior 
court  of  Durham  county,  before  Graves,  J. 
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The  jury  retnrned  a  special  verdict:  "The  jury  find  the 
following  facts:  The  town  of  Durham  is  a  municipal  cor- 
poration, with  power  upder  its  charter,  and  under  the  general 
law,  to  regulate  its  markets,  and  prescribe  at  what  place  and  in 
what  manner  in  the  town  shall  be  sold  marketable  things.  That 
the  town  of  Durham  has  established  a  market-house  sufficient  in 
size,  and  conveniently  located,  for  the  sale  of  marketable  things.  . 
That  the  board  of  commissioners  of  the  town  aforesaid,  at  their 
meeting  held  on  June  18, 1889,  enacted  the  following  ordinance: 
^  No  persons  shall  sell  any  fresh  meats  within  the  corporate  limits 
of  the  town  of  Durham  outside  the  market-house  of  said  town  ; 
provided,  that  this  ordinance  shall  not  apply  to  persons  selling  beef, 
of  their  own  raising,  by  the  quarter.  Any  person  violating  this 
section  shall  be  fined  five  dollars  for  each  day  said  ordinance  is 
violated,  and  after  the  first  day  of  July,  1889/  That  on  the  25th 
day  of  Septemlier,  1889,  the  defendant,  within  the  corporate  lim- 
its of  the  town  of  Durham,  and  outside  the  market-house  of  said 
town,  offered  to  sell  fresh  meat,  to-wit,  beef,  not  of  his  own  rais- 
ing, and  not  by  quarter,  to  William  Shelburn  and  Charles  P. 
Haweston  and  others,  living  within  the  corporate  limits  of  said 
town,  and  said  William  Shelburn  and  Charles  P.  Haweston  and 
others  did  thereby  agree  to  buy  the  same,  and  that  the  defendant 
subsequently,  and  during  the  day  aforesaid,  did  deliver  the  quan- 
tities of  beef  so  agreed  to  be  bought  at  the  residences  of  the 
said  William  Shelburn,  Charles  P.  Haweston  and  others,  and  the 
defendant  did,  at  the  time  and  places  of  delivering,  during  the 
day  aforesaid,  receive  from  the  parties  aforesaid  the  price  in 
money  agreed  to  be  paid  for  said  fresh  meat ;  that  the  defendant 
obtained  the  fresh  meat  delivered  as  aforesaid  from  a  stall  or  house 
outside  of  the  corporate  limits  of  the  town  of  Durham,  and  at  his 
said  stall  or  house  weighed  and  cut  the  fresh  meat  delivered  in 
parcels  to  the  said  William  Shelburn,  Charles  P.  Haweston,  and 
others  as  aforesaid.  If,  upon  the  foregoing  facts,  the  court  be  of 
opinion  that  the  defendant  is  guilty,  then  the  jury  so  find  for 
their  verdict;  but,  if  the  court  be  .of  a  contrary  opinion,  then  the 
jury  for  their  verdict  find  the  defendant  not  guilty."  Where- 
upon it  is  adjudged  by  the  court  that  the  said  defendant  is  &:uilty, 
and  that  he  pay  a  fine  of  $5  and  the  costs  of  the  prosecution ; 
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from  which  judgment  the  defendant  praje  an  appeal  to  the  an- 
preme  court. 

Attorney-General  for  state. 

AvEBr,  J.  (after  stating  the  facts  as  above.)  The  legislature 
unquestionably  has,  and  frequently  exercises,  the  right  to  regu- 
late trade,  as  contradistinguished  from  restraining  it ;  and,  while 
it  would  not  be  within  the  parview  of  its  powers  to  pass  a  law 
prohibiting  the  sale  of  sound  and  wholesome  meat  in  any  locality, 
or  permitting  the  authorities  of  a  town  to  do  so,  it  can  confer 
upon  municipalities  the  power  to  prescribe  by  their  ordinances 
the  manner  of  disposing  of  it,  for  the  purpose  of  protecting  the 
public  health  or  promoting  good  government,  as  by  prohibiting  it 
to  be  retailed  except  at  designated  market-places.  1  Dill.  Mun. 
Corp.,  §§  380, 886, 389  ;  State  v.  Moore,  104  N.  0.  — ,  ante,  144 ; 
Intendant  v.  Sorrell,  1  Jones  (N.  0.),  49.  In  St.  Louis  v.  Jack, 
son,  25  Mo.  37,  precisely  the  same  question  was  presented  as  that 
before  us ;  and  the  court  sustained  the  right  of  the  city  of  St. 
Louis,  under  a  general  grant  by  the  l^slature  of  power  to  r^ 
ulate  the  sale  of  meats,  to  forbid  by  an  ordinance  the  sale  in 
smaller  quantities  than  one  quarter.  Towns  or  cities  cannot  use 
this  power  to  create  monopolies  for  the  benefit  of  private  individ- 
uals, nor  can  they  pass  by-xaws  imposing  penalties  that  do  not  ope- 
rate equally  upon  all  citizens  of  the  state  who  may  come  within  the 
corporate  limits.  State  v.  Moore,  supra ;  ^tate  v.  Chambers,  93 
N.  C.  600 ;  1  Dill.  Mun.  Corp.,  §  380.  The  ordinance  before  us 
for  construction  is  general  in  its  character,  and  is,  therefore,  like  a 
public  law  that  applies  to  a  particular  locality,  free  from  objection 
as  imposing  peculiar  restraints  upon,  or  extending  special  privi- 
leges or  immunities  to  any  one. 

There  is  no  error. 

Judgment  affirmed. 

Prohibiting  sale  of  freeh  meats  except  at  pnbUo  market.  —  In  Newaon  t. 
Cit7  of  Qalyestoo  (Tex),  18  S.  W.  Rep'r,  868,  an  ordinance  similar  to  that  con- 
sidered in  the  foregoing  case  was  sustained.  It  was  also  held  that  one,  who 
had  fitted  up  and  maintained  a  private  market,  under  a  license  issued  pursuant 
to  a  prior  ordinance,  had  no  vested  right  to  a  renewal  of  the  license  or  to  con- 
tinue business  at  the  old  place.  The  court  saj  :  **  Under  the  provisions  of 
the  charter  empowering  the  city  to  establish  market-houses,  designate,  control 
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and  regulate  markei-plaoefl,  and  to  regulate  the  vending  of  fresh  meats,  iN>aI- 
try,  fish  and  other  things,  no  doabt  can  exist  of  the  power  of  the  city  to  es- 
tablish market- houses,  and  to  require  fresh  meats  to  be  sold  there,  and  also  to 
forbid  their  sale  at  other  places.  Such  a  power  is  most  necessary  for  the  pro- 
tection of  the  health  of  a  cit^,  and  has  often  been  recognized  under  charters 
not  BO  clearly  conferring  it*  as  does  the  charter  of  the  city  of  Galveston."  Cit- 
ing Buffalo  T.  Webster,  10  Wend.  100 ;  Bush  v.  Seabury,  8  Johns.  827 ; 
Winsboro  v.  Smart,  11  Rich.  L.  562  ;  Bowling  Green  v.  Oarsbn,  27  La.  Ann. 
417 ;  St.  Louis  T.  Weber,  44  Mo.  549  ;  Wartman  ▼.  Philadelphia,  88  Penn.  St. 
209;  Ash  v.  People,  11  Mich.  851 ;  Le  Claire  ▼.  Davenport,  10  Iowa,  310; 
Tied.  Police  Power,  §  104  ;  1  Dill.  Mun.  Corp.,  §§  881-892. 


Wbgnkr  V.  Second  Ward  Savings  Bank. 

(44  N.  W.  U.  1095;  76  Wis.  243.) 

1.  Banks  and  Banking.  Replbyin  of  P abb-Book.  Plaintiff  was  a  de- 
positor in  the  defendant  bank  and  had  the  asnal  pass-book  evidencing  his  de- 
posit. This  was  stolen  from  him.  The  thief  presented  the  book  to  the  de- 
fendant, frandnlently  personated  the  plaintiff,  and  obtained  the  money  deposited. 
This  was  an  action  of  replevin  by  the  plaintiff  to  recover  the  book  or  its  value. 
Held,  that  the  action  would  lie  for  the  recovery  of  th6  book. 

2w  SroiiBN  Pabs-Book.  Patmsnt  to  Wbono  Party.  Liabiutt.  If  the 
bank  paid  the  money  in  good  faith  and  without  negligence  to  a  person  pre- 
senting the  pass-book,  having  no  notice  of  the  loss  of  the  book,  it  would  not 
be  liable  to  the  plaintiff,  and  whether  it  did  so  or  not  was  a  question  of  fact 
for  the  jury. 

8.  Rule  RsqiTiRiNa  Nones  of  WrrHDKAvrAL  for  Benefit  of  Dbpobitor. 
a  rule  of  the  bank,  printed  in  the  pass-book,  required  thirty  days'  notice  of 
withdrawals  in  amounts  exceeding  $50.  Held,  that  this  rule  was  for  the 
benefit  of  the  depositor  as  well  as  the  bank. 

4.  Contributort  Neoligencb.  Plaintiff  was  wounded  when  the  pass-book 
was  stolen  and  did  not  know  of  its  loss  until  after  the  bank  had  paid  the 
money.  Held,  there  was  no  evidence  of  contributory  negligence  in  not  giving 
notice  to  the  bank. 

5.  Measure  of  Damages.  Interest.  The  plaintiff  was  entitled  to  re- 
cover the  amount  of  the  deposit  with  interest  at  the  statutory  rate  from  the 
date  of  demand,  although  the  rate  paid  by  the  bank  was  only  three  per  cent. 

THIS  was  an  action  of  replevin  to  recover  of  the  defendant  bank 
a  pass  book  which  had  been  stolen  from  the  plaintiff  and  had 
come  into  the  possession  of  the  bank  through  the  thief  who  per- 
sonated the  plaintiff  and  obtained  from  the  defendant  the  deposit 
evidenced  by  it.  The  demand  of  the  complaint  was  for  a  judg- 
ment for  the  possession  of  the  pass-book  or  its  value,  the  amount 
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of  the  deposit,  with  damages.    There  was  a  judgment  for  the 
plaintiff  for  the  deposit  and  interest 

Howard  &  SchmiU  for  appellant.  WinJder^  Flcmders^  Smithy 
Bottom  &  Vilas  for  respondent. 

Cole,  C.  J.  It  is  a  mistake  to  say  that  the  complaint  in  this 
case  contains  more  than  one  canse  of  action.  It  is  plainly  an 
action  of  replevin  to  recover  the  pass-book  described,  and  nothing 
else.  It  is  assumed  that  the  complaint  attempts  to  state  a  cause 
of  action  upon  contract,  or  for  the  recovery  of  money  deposited 
with  the  bank.  This  is  not  our  construction  of  the  complaint. 
The  action  is  to  recover  the  possession  of  the  pass-book.  This 
pass-book  contained  the  contract  of  the  parties,  the  rules  and 
regulations  as  to  the  withdrawal  of  money  by  the  depositor, 
and  the  evidence  of  the  amounts  deposited,  with  interest  on  the 
same.  It  was  in  the  nature  of  a  certificate  of  deposit,  and  was 
valuable  to  the  owner.  We  suppose  replevin  would  lie  to  recover 
the  possession  of  the  pass-book  on  the  same  ground  that  the  action 
would  lie  to  recover  a  note  or  bond  by  the  legal  owner.  There 
is  no  difference  in  principle  between  the  cases.  The  pass-book 
contained  the  contract  and  regulations  as  to  the  withdrawing  of 
deposits,  and,  being  the  property  of  the  plaintiff,  he  was  entitled 
to  its  possession.  The  correctness  of  this  view  seems  to  us  too 
plain  for  argument.  The  case  of  Davis  v.  Bank,  53  Mich.  163; 
18  N.  W.  Rep'r,  629,  has  no  application  to  the  question  we  are 
considering,  as  an  examination  of  the  case  will  show.  As  between 
the  defendant  bank  and  the  plaintiff,  it  is  clear,  upon  the  evidence, 
that  the  latter  had  the  lawful  right  to  the  possession  and  control  of 
the  pass-book. 

A  number  of  exceptions  were  taken'  to  the  rulings  of  the  trial 
court  in  admitting  or  excluding  testimony.  We  shall  not  notice 
these  exceptions,  further  than  to  observe  that  we  do  not  think 
there  was  any  error  in  the  rulings  of  the  court  on  that  branch  of 
the  case.  Some  of  the  questions  asked  the  witnesses,  and  admit- 
ted under  objection  were  clearly  competent,  while  others  were 
unimportant  and  could  not  have  prejudiced  the  defense.  The  real 
question  in  the  case,  and  the  only  one  worthy  of  any  contest,  is, 
did  the  bank,  in  good  faith,  and  without  negligence,  pay  the 
amount  which  the  pass-book  showed  the  plaintiff  had  to  his  credit 
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in  the  bank  apon  the  presentation  of  such  pass-book  bj  a  person 
who  had  stolen,  or  frandnlently  obtained  the  possession  of,  such 
book,  and  who  fraudulently  personated  the  plaintiff,  and  signed 
his  name  to  the  receipt ;  no  notice  having  been  given  at  the  time 
to  the  bank  that  the  book  was  stolen.  Now,  that  was  a  question  of 
fact,  for  the  jury  to  determine  from  all  the  facts  and  circumstan- 
ces disclosed  by  the  evidence.  It  is  very  clear  to  our  minds  that 
it  was  not  a  question  of  law,  for  the  court  to  decide.  The  jury 
found,  on  a  question  submitted,  that  the  defendant  was  guilty  of 
negligence  in  the  payment  of  the  money  to  the  wrong  party.  If 
there  was  evidence  which  warranted  that  finding,  it  is  conclusive, 
fio  far  as  the  liability  of  the  defendant  is  concerned ;  and  we  think 
there  was  ample  testimony  to  justify  such  a  verdict.  We  shall 
not  refer  to  this  testimony  in  detail.  Suffice  it  to  say  the  jury 
was  directed  by  the  court  to  recall  the  testimony  of  the  officers 
of  the  bank,  and  of  other  witnesses  produced  on  its  behalf,  as  to 
the  circumstances  under  which  the  money  was  paid  to  the  party 
who  came  with  the  pass-book,  and  as  to  what  precautions  the 
bank  took  to  identify  such  party,  and  all  that  was  said  and  done 
in  the  matter  bearing  upon  the  question  of  negligence,  as  the 
court  had  defined  the  term,  and  then  find  as  the  fair  preponder- 
anoe  of  the  evidence  indicated  the  facts  to  be.  The  court  had 
instructed  that  the  bank  would  not  be  responsible  unless  its  offi- 
cers had  failed  to  observe,  for  the  protection  of  the  interests  of 
another  person,  that  degree  of  care,  precaution  and  vigilance 
which  the  circumstances  justly  demanded,  whereby  such  other 
person  suffered  a  loss  or  injury.  In  other  words,  it  must  appear 
that  there  was  a  failure  on  the  part  of  those  connected  with  the 
bank  to  do  what  reasonable  and  prudent  persons  would  ordinarily 
do  under  the  existing  circumstances,  or  it  must  appear  that  they 
did  not  do  what  such  a  person  wbuld  have  done,  exercising  rea- 
sonable care  and  precaution.  It  seems  to  us  that  this  charge  fairly 
submitted  the  question  as  to  whether  the  defendant  was  negligent 
in  paying  the  money  to  the  wrong  party.  It  is  admitted  that  the 
bank  made  the  payment  to  a  party  fraudulently  personating  the 
plaintiff  in  the  forenoon  of  the  2d  of  July.  Among  the  regula- 
tions printed  in  the  pass-book,  as  to  the  withdrawal  of  deposits, 
'WBB  one  requiring  a  previous  notice  thereof,  in  writing,  of  at  least 
thirty  days,  to  be  given  by  the  depositor,  for  all  sums  of  $50  and 
voii.  II. —  28 
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over.    Ko  such  notice  was  given  or  insisted  upon  in  this  case.    It 
is  said  that  this  rule  as  to  notice  for  withdrawing  deposits  was  one 
solely  for  the  benefit  of  the  bank,  which  it  conid  waive ;  but  we 
think  it  was  intended,  also,  to  protect  the  depositor  against  fraud 
or  f oigerj.    Certainly,  if  the  rule  had  been  observed  in  this  case, 
or  insisted  upon,  there  would  have  been  no  loss  to  any  one.    It 
is  true  the  defendant  paid  the  money  to  a  party  presenting  the 
pass-book ;  but  there  were  circumstances  calculated  to  raise  sus- 
picion, and  which  did  make  the  agents  of  the  bank  doubt  as  to  his 
being  the  man  he  personated.     The  marked  dissimilarity  between 
the  name  of  the  plaintiff  as  this  party  wrote  it^  and  the  genuine 
signature  in  the  defendant's  signature-book,  arrested  the  attention 
of  such  agents ;  and  they  required  some  one  to  identify  him  as 
the  plaintiff,  which  request  he  attempted  to  comply  with.     But 
it  was  for  the  jury  to  say,  in   view  of  all  the  facts  attending  the 
transaction,  whether  or  not  the  agents  of  the  bank  exercised  rea- 
sonable care  and  diligence  in  the  means  they  employed  to  identify 
the  person  to  whom  the  money  was  paid,  and  who  presented  the 
pass-book,  with  the  real  depositor  and  ownei  of  the  pass-book. 
If  they  did  not  exercise  that  degree  of  care  and  diligence,  there 
can  be  no  doubt  that  the  bank  is  answerable  for  the  consequence 
of  their  mistake  as  to  the  identity,  and  for  paying  the  money  to 
the  wrong  party.    The  jury  having  found  against  the  defendant 
npon  that  issue,  further  discussion  of  that  question  is  uncalled  for. 
The  court  likewise  submitted  the  question  whether  the  plain- 
tiff  was  guilty  of  any  negligence  which  caused  or  contributed  to 
the  payment  of  the  money  to  the  wrong  party.     The  jury  found 
that  he  was  not,  which  was  the  only  possible  conclusion  that 
could  be  reached,  upon  the  evidence.    The  only  ground  on  which 
negligence  could  be  imputed  to  the  plaintiff  was  his  failure  to 
promptly  give  the  bank  notice  of  the  loss  of  the  pass-book.     But, 
under  the  circumstances,  no  n^ligence  could  be  predicated  on 
that  ground.    The  plaintiff  was  shot  and  seriously  wounded  by 
Eberson,  either  accidently  or  intentionally,  on  Sunday  afternoon. 
Eberson  was  the  man  who  stole  the  pass-book,  and  drew  the 
money.     The  plaintiff  remai[ied  in  the  barn  where  he  was  shot 
until  the  evening  of  that  day,  when,  by  the  advice  of  the  phy- 
sician who  had  been  called,  he  was  removed  to  the  hospital.    The 
next  morning  he  endeavored  to  communicate  with  his  friends,  and 
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have  flome  one  look  after  his  valuables,  including  the  pasa-book. 
fiat  it  was  not  ascertained  that  the  pass-book  had  been  stolen 
until  after  the  bank  had  paid  the  money,  on  the  forenoon  of  the 
next  day  after  he  was  shot.  Such  being  the  undisputed  facts, 
there  was  no  ground  upon  which  negligence  in  failing  to  give  the 
bank  notice  of  the  loss  of  the  pass-book  could  possibly  be  predi- 
cated. 

Some  criticisms  were  made  upon  a  charge  of  the  trial  court, 
but  we  think  it  is  unexceptionable  ;  and  it  substantially  covers  the 
instructions  which  were  asked  on  the  part  of  the  defendant. 

In  arguing  the  case  to  the  jur}^  one  of  the  plaintiff's  counsel 
used  the  following  language :  ^'  For  many  years  I  have  watched 
the  report  [report  of  the  defendant  bank],  and  their  deposits  are 
over  $3,000,000,"  to  which  language  counsel  for  defendant  ob- 
jected, and  asked  to  have  the  remark  taken  down.  Plaintiffs 
counsel,  continuing,  said :  ^^  They  [the  bank]  make  three  to  four 
per  cent  on  all  the  loans  they  make,"  to  which  defendant's 
counsel  objected,  and  took  exception  to  both  remarks.  We  deem 
these  remarks  harmless.  At  least,  they  do  not  call  for  any  strict- 
ures. They  stated,  in  effect,  to  the  jnry,  the  reports  made  by  the 
bank  as  to  the  amount  of  their  deposits,  which  were  facts  probably 
within  the  knowledge  of  the  jury  themselves.  What  was  said  as 
to  the  rate  of  interest  the  bank  made  on  its  loans  could  not  have 
harmed  any  one.  Besides,  there  was  no  ruling  of  the  court  as  to 
the  propriety  of  these  remarks,  further  than  an  admonition  to  the 
counsel  to  confine  his  remarks  to  the  testimony  in  the  case.  That 
was  all  the  action  the  court  took  in  the  matter. 

To  the  special  verdict  of  the  jury  the  court  added  a  general 
verdict,  finding  the  value  of  the  pass-book,  and  assessing  damages 
for  its  unlawful  detention.  This  general  verdict  was  added  pur- 
suant to  the  consent  and  stipulation  of  the  attorneys  for  the  par- 
ties. The  court  found  the  value  of  the  pass-book  to  be  $710.50, 
the  amount  which,  upon  its  face,  appeared  to  be  due  the  plaintiff. 
Prima  faoie^  this  was  the  value  of  the  pass-book  to  him.  The 
court  gave  interest  on  this  sum  at  the  rate  of  seven  per  cent,  ac- 
cording to  the  ordinary  rule,  from  the  time  the  bank  refused  to 
deliver  the  pass  book  on  demand  up  to  verdict.  It  is  said,  be- 
cause the  deposits  only  drew  interest  at  the  rate  of  three  per  cent, 
the  interest  on  the  recovery  should  not  exceed  that  rate.    But,  as 
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we  have  said,  this  is  an  action  of  replevin  to  recover  the  pass-book, 
and  the  ordinary  rales  as  to  damages  apply  to  it.  We  can  per- 
ceive no  ground  for  making  a  distinction  between  this  and  other 
cases  in  that  regard. 

We  have  examined  all  the  authorities  cited  on  the  brief  of  the 
appellant's  counsel,  but  find  nothing  in  them  in  conflict  with  the 
views  which  we  have  expressed.  The  doctrine  of  these  cases  is 
that  the  bank  is  liable  for  the  payment  of  the  money  to  the  wrong 
party,  where  the  oiBcers  of  the  bank  failed  to  exercise  reasonable 
care  and  diligence  to  ascertain  whether  the  person  presenting  the 
pass-book  was  the  real  owner  and  depositor  to  whom  the  money 
is  due.  At  least,  there  is  nothing  in  these  cases  contrary  to  that 
proposition  of  law.  In  this  case  the  jury  has  fonnd,  upon 
sufficient  evidence,  that  the  defendant  was  guilty  of  negligence  in 
that  respect.  We  think  the  judgment  of  the  superior  court  was 
correct,  and  must  be  affirmed. 

SovingBlMuiika— lost  pass-book— Suit  to  recover  deposit    See  Wagner  t. 
Howard  Sayings  Institotion,  1  Am.  R.  R.  &  Corp.  Rep.  696. 
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(28  Pac.  B.  485;  48  Kans.  SHJ 

1.  EicnnENT  Domain.  Dakaobs.  Entirb  Tract.  Plaintiff's  farm  was  in 
one  inclosare,  bat  the  land  taken  for  right  of  way  for  defendant's  railroad  was 
all  in  an  eighty-acre  sabdivision  of  the  same,  and  that  snbdivision  alone  was 
named  in  the  bond  for  appeal  from  the  award  of  the  commissioners  condenming 
the  land.  Held,  that  evidence  showing  the  damages  to  the  entire  farm  is 
competent. 

2.  EviDKHCE.  Statiko  AMOUNT  OF  Damagb.  When  a  witness  for  a 
land-owner  is  asked  and  testifies,  over  the  objection  of  the  company,  tliat 
his  farm  was  damaged  a  certain  sum  per  acre,  naming  it,  by  the  taking  of  a 
right  of  way  throagh  it,  this  is  erroneous;  yet  if  it  is  shown  that  the  objection 
made  was  also  to  the  competency  of  the  witness  to  testify  as  an  expert,  who 
was  competent,  and  it  is  also  shown  that  objections  to  like  questions  asked 
other  witnesses  were  sustained,  and  also  that  in  the  coarse  of  the  trial  like 
evidence  had  been  given  to  proper  questions  without  any  objection  of  defend- 
ant, and  the  defendant  also,  in  cross-examination,  repeatedly  asked  like  ques- 
tions, the  error  is  not  suffident  to  compel  a  reversal  of  the  judgment. 

8.  Instrugtions.    The  defendant  cannot  complain  of  instructions  given, 
when  they  are  substantially  the  same  as  those  it  requested  of  the  court. 

Oeo.  R.  Pecky  A.  A.  Hurd^  Stumbattgh^  Hurd  dk  Dewey^  and 
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J.  Q,  Egan  for  plaintifE  in  error.     Burton  <fe  Moore  for  defend- 
ant in  error. 

Holt,  C.    This  was  an  appeal  to  the  district  coart  of  Dickinson 
connty  from  the  award  of  commissioners  condemning  a  right  of  < 
way  for  the  Chicago,  Kansas  and  Western  Railroad  Company 
over  the  E.  ^  of  the  S.  W.  \  of  section  20,  township  13,  range  1 
E.,  the  property  of  plaintiflE;  2.22  acres  were  taken  oflE  of  the 
north  cDd  of  said  tract.     Immediately  north  of  the  land  so  taken 
was  the  Union  Pacific  railroad.     North  of  that,  the  public  high- 
way.   The  plaintiff  lived  at  Solomon  City,  about  a  mile  distant. 
In  order  to  get  to  the  highway,  both  railroads  had  to  be  crossed, 
and  there  was  no  other  means  of  getting  to  Solomon  City  from 
this  land  except  by  crossing  the  land  of  other  parties  by  a  cir- 
cuitoas  and  inconvenient  route.     There  were  several  other  farms 
in  this  immediate  locality,  situated,  so  far  as  the  road  was  con- 
cerned, substantially  like  the  tract  of  plaintiff,  and  the  owners  were 
compelled  to  cross  both  tracks  in  order  to  reach  the  public  road. 
The  entire  farm  of  plaintiff  consisted  of  one  hundred  and  twelve 
acres,  under  fence  and  nearly  all  tilled.    A  small  house,  with  one 
room,  a  stable  for  six  horses,  a  feed  lot  and  hog.lot,  were  near  the 
river  on  the  south  line  of  the  farm.     The  commissioners  awarded 
plaintiff  the  sum  of  $161  as  damages.    Upon  the  trial  judgment 
was  rendered  in  plaintiff's  favor  for  $441.     The  findings  specially 
found  by  the  jury  were :  '*  (1)  How  many  acres  of  plaintiff's  land 
did  the  defendant  take  for  its  right  of  way  ?  Answer.  Two  and 
twenty-two  ohe-hundredths.  (2)  What  was  the  land  taken  worth 
per  acre  on  the  3d  day  of  September,  1887  ?    A.  $50.    (3)  Do 
joa  find  from  the  evidence  that  the  plaintiff  has  sustained  any 
damage  other  than  that  occasioned  by  the  loss  of  the  land  taken 
for  the  right  of  way,  and  the  inconvenience  and  danger  in  cross- 
ing the  track  of  the  defendant's  railroad  in  going  to  and  from  his 
farm.     A.  Yes.    (4)  If  you  answer  the  third  question  in  the  affirm- 
ative, state  the  character  and  amount  of  the  other  damage  shown 
by  the  evidence  —  depreciation  in  value  of  farm.    A.  $330." 

The  bond  for  appeal  from  the  award  of  commissioners  named 
only  the  east  half  of  said  quarter.  Testimony  was  admitted,  however, 
for  the  purpose  of  showing  the  damage  to  the  entire  tract.  Of  this 
the  company  complains,  and  urges  that  damages  should  be  confined 
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solely  to  the  land  mentioned  in  the  appeal-bond.  The  ruling  of 
the  court  was  correct  in  admitting  this  testimony,  following  the 
authority  of  Beisner  v.  Bailroad  Co.,  27  Eans.  382.  It  appeared 
from  the  evidence  in  that  case  that  certain  lots  13  and  14  were  adja- 
cent and  occupied  as  one  tract.  A  part  of  13  had  been  appropriated 
by  the  railway  company  for  its  right  of  way,  but  no  part  of  14  had 
been  taken,  nor  was  the  lot  14  mentioned  in  the  bond  for  appeal. 
At  the  trial  evidence  was  excluded  tending  to  show  that  it  had 
been  damaged.  In  deciding  this  question  the  court,  by  Mr.  Chief 
Justice  Horton,  said :  "  We  think  evidence  should  go  to  the  jury 
as  to  all  actual  damages  sustained  by  the  land-owner  by  reason  of 
the  right  of  way  appropriated,  as  to  all  the  premises  used  as  one 
tract  or  piece  of  property,  whether  it  consists  of  one  or  more  lots 
—  of  one  or  more  quarter  sections  of  land.  In  condemnation  pro- 
ceedings, the  company  is  the  party  that  sets  in  motion  the  steps 
whereby  the  owner  is  deprived  of  his  land ;  and  if  such  company 
only  take  a  few  feet  from  a  tract  of  property  consisting  of  more 
than  one  lot,  and  used  together  as  one  property,  the  damages  are 
to  be  assessed  with  reference  to  the  injury  to  the  whole  property, 
and  not  to  the  lot  alone  from  which  the  right  of  way  is  taken." 
Sec,  also,  Bailroad  Co.  v.  Merrill,  25  Kans.  421. 

The  defendant  further  objects  to  the  evidence  of  W.  S.  Hun- 
sicker,  witness  for  plaintiflF,  who  was  asked :  "  Question.  Have 
you  a  judgment  as  to  how  much  the  land  was  damaged  per  acre 
by  reason  of  the  road  crossing  where  it  does?  Answer.  Yes,  sir. 
Q.  How  much  ?  (Objected  to  by  the  defendant  as.  incompetent, 
irrelevant  and  immaterial,  and  the  witness  is  not  competent  to 
testify.  Objection  overrul^sd,  defendant  excepting.)  A.  About 
three  dollars  an  acre."  The  defendant  says  the  same  question 
substantially  was  asked  of  George  A.  Gould,  and  that  he  answered 
by  saying  the  farm  had  been  damaged  $5  per  acre.  This  man- 
ner of  introducing  testimony  falls  within  the  rule  enunciated 
in  Bailroad  Co.  v.  Boss,  40  Kans.  605;  20  Pac.  Bep'r,  197,  and  Bail- 
road Co.  V.  Kuhn,  38  Kans.  677;  17  Pac.  Bep'r,  322,  and,  there- 
fore, ought  not  to  have  been  permitted.  However,  the  only  ob- 
jection by  the  defendant  to  the  question  asked  Gould  was  that  he 
was  not  a  competent  witness  to  testify  to  the  value  of  this  land ; 
the  objection  did  not  go  to  the  competency  and  relevancy  of  the 
evidence.    Substantially  the  same  question  had  been  asked  during 
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the  trial  of  W.  A.  Pontias,  witDess  for  plaintiff,  and  upon  objec- 
tion by  defendant  that  the  question  was  incompetent,  irrelevant 
and  immaterial  the  coart  ref ased  to  allow  him  to  answer.  All 
the  plaintiff's  witnesses  were  interrogated  as  to  what  the  value  of 
the  land  was  immediately  after  the  taking  of  the  right  of  way  by 
the  company,  and  nearly  all  had  testified  that  it  had  been  dam- 
aged to  a  certain  amount,  naming  it,  per  acre.  No  motion  to 
strike  oat  had  been  made  by  the  defendant ;  in  fact,  the  question 
objected  to  had  been  repeatedly  asked  in  that  form  of  the  various 
witnesses  in  cross-examination  by  defendant  itself.  It  is  evident 
from  the  whole  record,  by  its  rulings  upon  the  admission  of  testi- 
mony, that  the  court's  attention  was  not  called  specially  to  the 
relevancy  and  competency  of  the  testimony,  but  to  the  imcompe- 
tency  of  the  witness  Hunsicker  himself.  From  the  introduction 
of  the  evidence  generally,  and  the  examination  and  cross-examina- 
tion of  other  witnesses  during  the  trial,  we  think  this  error  in  ad- 
mitting Hunsicker's  testimony  is  insufficient  to  authorize  a  reversal 
of  the  judgment. 

The  defendant  further  contends  that  the  court  erred  in  instruct- 
ing the  jury  concerning  the  inconvenience  of  crossing  and  recross- 
ing  the  defendant's  road  from  the  public  highway.  The  defendant 
cannot  complain  of  the  instructions  given,  for  they  are  on  the 
same  line  as  those  asked  by  the  defendant  in  the  trial.  Their 
eighth  and  ninth  requests  were  as  follows :  ^^  (8)  If  you  find  that 
the  plaintiff  has  sustained  any  damage  on  account  of  the  danger 
or  inconvenience  of  crossing  the  track  of  the  defendant's  railroad, 
I  instruct  you  to  award  him  on  that  account  only  such  damage  as 
may  arise  from  traveling  between  the  plaintiffs  lands  and  the 
established  county  road  by  the  nearest  and  most  practicable  route. 
(9)  The  plaintiff  can  recover  in  this  action  only  such  damages  as 
are  peculiar  to  himself  and  the  land  in  controversy,  and  nothing 
on  account  of  any  injury  or  inconvenience  which  is  common  to 
the  plaintiff  and  his  land,  and  all  the  other  land-owners  and  lands 
lying  between  Solomon  City  and  Sand  Springs,  south  of  the  rail- 
road of  the  defendant  and  north  of  the  Smoky  Hill  river."  The 
court  instructed  the  jury,  of  its  own  volition,  that  the  jury  could 
not  take  into  consideration  any  thing  about  the  Union  Pacific 
railroad  as  to  the  damages  he  sustained  by  reason  of  the  increased  * 
inconvenience  and  danger  in  crossing  the  tracks,  and  that  he  was 
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entitled  to  recover  only  such  damages  as  were  peculiar  to  himself 
and  to  the  land  in  controversy,  and  that  they  were  not  to  take 
into  consideration  any  damages  that  he  might  have  sustained  in 
common  with  the  public.  The  instructions  given  by  the  court 
were  substantially  on  the  same  line  as  those  asked  by  the  defend- 
ant, and  he  is  precluded  from  making  objection  to  them  for  that 
reason.  The  other  errors  complained  of  require  no  mention. 
We,  therefore,  recommend  an  a£Srmance  of  the  judgment. 

Pes  CniEiAM.    It  is  so  ordered ;  all  the  justices  concurring. 

1.  Eminent  domain  —  entire  tract.  — As  to  what  coDBtitates  the  "entire 
tract "  when  part  is  taken  see  Beekman  v.  Jackson  Cbuntj,  1  Am.  R.  R.  &  Corp. 
Rep.  665,  and  note.  We  also  refer  to  the  following  recent  decisions.  Where  a 
number  of  tracts  of  land  as  described  in  the  government  snb-di  visions  are  used 
together  as  one  farm  and  a  railroad  is  laid  through  one  or  more  of  the  tracts,  the 
damage  to  the  whole  farm  should  be  considered.  North-eastern  Neb.  Ry.  Co.  v. 
Frazier  (Neb.),  40  N.  W.  Rep'r,  604.  But  where  the  parcels  composing  a  farm  are 
separated  by  interyening  lands,  over  which  the  owner  has  no  private  right  of 
way,  such  separate  parcels  cannot  be  considered  as  forming  an  entire  tract  for 
the  purposes  of  assessing  damages.  Cameron  v.  Chicago,  etc.,  Ry.  Co.  (Minn.), 
43  N.  W.  Rep'r,  785.  Where  a  part  of  a  farm  which  is  separated  from  the  re- 
mainder by  a  boundary  line  only,  has  been  temporarily  leased,  the  damages  or 
benefits  thereto  may  still  be  considered.  Baltimore,  etc.,  R.  Co.  v.  Springer 
(Penn.),  13  Atl.  Rep'r,  76.  Where  a  lot  adjoining  a  railroad  is  used  for  storing  and 
loading  marble  in  connection  with  a  marble  quarry  a  mile  distant,  the  two 
cannot  be  considered  as  forming  a  single  or  entire  property  for  the  purpose  of 
assessing  damages  when  part  of  the-lot  is  taken.  Potts  v.  Pennsylvania,  etc., 
R.  Co.  (Penn.),  13  Atl.  Rep'r,  291. 

2.  Opinion  evidence  in  condemnation  proceedings.  — The  authorities  are 
generally  agreed  that  witnesses  who  are ^hown  to  possess  the  requisite  knowl- 
edge and  experience  may  give  their  opinions  as  to  the  value  of  the  property  in 
question.  St.  Loais,  etc.,  R.  Co.  v.  Anderson,  39  Ark.  167 ;  Texas,  etc,  R. 
Co.  V.  Kirby,  44  Ark.  103 ;  Little  Rock  Junction  Ry.  Co.  v.  Woodraff,  49  Ark. 
881 ;  Central  Pacific  R.  Co.  v.  Pearson,  35  Cal.  247 ;  San  Diego  Land  &  Town 
Co.  V.  Neale,  78  Cal.  63  ;  Cincinnati,  etc.,  R.  Co.  v.  Mims,  71  Ga.  240  ;  Illinois 
etc.,  R.  Co.  V.  Van  Horn,  18  111.  257 ;  Johnson  v.  Freeport,  etc.,  Ry.  Co.,  Ill 
III.  413;  Chicago,  etc.,  R.  Co.  v.  Blake,  116  111.  163;  Evansville,  etc.,  R.  Co. 
V.  Cochran,  10  Ind.  560;  Indianapolis,  etc.,  R.  Co.  v.  Pugh,  85  Ind.  279; 
Winkleman  v.  Des  Moines,  etc.,  R.  Co.,  62  Iowa,  11;  Pingree  t.  Cherokee, 
etc.,  R.  Co.  (Iowa),  43  N.  W.  Rep'r,  285  ;  Kansas  Central  Ry.  Co.  v.  Allen,  24 
Eans.  33 ;  Central  Branch  U.  P.  R.  Co.  v.  Andrews,  d%  Kans.  162 ;  Snow  v. 
Boston  &  Me.  R.  Co.,  62  Me.  230 ;  Shattuck  v.  Stoneham  Branch  R.  Co.,  6  Allen, 
115 ;  Pinkham  v.  Chelmsford,  109  Mass.  225  ;  Sexton  v.  North  Bridgewater, 
116  Mass.  200  ;  Hawkins  v.  Fall  River,  119  Mass.  94  ;  Sherwood  v.  St.  Paul, 
etc.,  R.  Co.,  21  Minn.  127 ;  County  of  Blue  Earth  v.  St.  Paul  &  Sioux  City 
R.  Co.,  28  Minn.  503  ;  Sherman  v.  St.  Paul,  etc.,  R.  Co.,  30  Minn.  227  ;  Hoe- 
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her  V.  Kansas  City,  etc.,  R.  Co.,  60 Mo.  303 ;  Randall  v.  Padfic  R.  Co.,  65  Mo. 
325 ;  Springfield,  etc.,  R.  Co.  y.  Calkin,  90  Mo.  538 ;  Republican  Valley,  etc., 
R.  Co.  T.  Arnold,  13  Neb.  485  ;  Same  y.  Linn,  15  Neb.  234 ;  Blakely  y.  Chicago, 
etc,  R.  Co.,  25  Neb.  207 ;  Matter  of  Utica,  etc.,  R.  Co.,  56  Barb.  456  ;  Matter 
of  City  of  Rochester,  40  Hun,  588  ;  Cleveland,  etc.,  R.  Co.  7.  Ball,  5  Ohio  St. 
568;  Pennsylvania,  etc.,  R.  Co.  v.  Bannell,  81  Penn.  St.  414;  Pittsbargh, 
etc,  R.  Co.  T.  Robinson,  95  Penn.  St.  426 ;  Tlngley  v.  Providence,  8  R.  I. 
493  ;  Washbom  v.  Milwaukee,  etc.,  R.  Co.  59  Wis.  864 ;  Lehigh  Valley  Coal 
Co.  V.  Chicago,  ^6  Fed.  Rep'r,  415. 

The  anthoritieB  are  conflicting  as  to  whether  a  witness  may  state  the 
amoant  of  damage  done  to  property  by  a  railroad  or  other  work  of  a  public 
natore.  Such  opinions  were  held  competent  in  the  following  cases:  Texas  & 
Si.  Louis  Ry.  Co.  v.  Kirby,  44  Ark.  103;  Fayetteville,  etc.,  R.  Co.  v.  Combs,  51 
Aik.  324;  Hays  v.  Ottawa,  etc.,  R.  Co.,  54  Ul.  378;  Galena,  etc.,  R.  Co.  v.  Has- 
1am,  73  111.  494  ;  Eeithsburg,  etc. ,  R.  Co.  v.  Henry,  79  111.  290  ;  Chicago  v.  Mc- 
Donongh,  112  HI.  85;  Spear  t.  Drainage  Comrs.,  113  111.  632  ;  East  St. 
Louis  V.  CFlynn,  19  111.  App.  64;  Snow  v.  Boston  &  Maine  R.  Co.,  65  Me. 
230;  Dwight  v.  County  Comrs.,  11  Cnsh.  201;  Shaw  v.  Charleston,  2  Gray, 
107;  Shattnck  v.  Stoneham  Branch  R.  Co.,  6  Allen,  115 ;  Swan  v.  County  of 
Middlesex,  101  Mass.  173;  Simmons  v.  St.  Paul,  etc,  R.  Co.,  18  Minn.  184 ; 
Colvill  V.  St.  Paul,  etc.,  Ry.  Co.,  19  Minn.  283;  Lehmicke  v.  St.  Paul,  etc., 
R.  Co.,  19  Minn.  464;  Curtis  v.  St.  Paul,  etc.,  R.  Co.,  29  Minn.  28;  Sher- 
wood V.  St.  Paul,  etc.,  R.  Co.,  21  Minn.  127;  Sherman  v.  St.  Paul,  etc.,  R. 
Co.,  80  Minn.  227;  Sigafoos  v.  Minneapolis,  etc.,  Ry.  Co.  (Minn.),  38  N.  W. 
Rep'r,  627;  Rochester,  etc,  R.  Co.  v.  Budlong,  6  How.  Pr.  467;  10  How. 
Pr.  289;  Matter  of  Utica,  etc.,  R.  Co.,  56  Barb.  456;  Hine  v.  New  York  El. 
R  Co.,  36  Hun,  293;  Portland  t.  Bjunm,  10  Or.  383;  White  Deer  Creek 
Improvement  Co.  v.  Sassaman,  67  Penn.  St.  415;  Pittsburgh,  etc.,  R.  Co.  v. 
Robinson,  95  Penn.  St.  426 ;  Telephone  Telegraph  Co.  v.  Forke,  2  Tex. 
App.  Civ.  Cas.  318  ;  Railroad  Co.  v.  Foreman,  24  W.  Va.  662  ;  Snyder 
V.  Western  Union  R.  Co.,  25  Wis.  60;  Parks  v.  Wisconsin  Central  R.  Co., 
38  Wis.  413;  Wooster  v.  Sugar  River  Valley  R.  Co.,  57  Wis.  311;  Neilson  v. 
Chicago,  etc,  R.  Co.,  58  Wis.  516;  Washburn  v.  Milwaukee,  etc.,  R.  Co.,  59 
Wis.  364;  lieaven worth,  etc.,  Ry.  Co.  v.  Paul,  28  Kans.  816;  Republican 
Valley,  etc.  R,  Co.  v.  Arnold,  13  Neb.  485;  Same  v.  Hays,  13  Neb.  489  ; 
WichiU,  etc.,  R.  Co.  v.  Kuhn  (Kans.),  16  Pac  Rep'r,  75;  S.  C,  17  Pac.  Rep'r, 
322;  Ball  v.  Keokuk,  etc,  R.  Co.  (Iowa),  37  N.  W.  Rep'r,  10. 

Such  opinions  are  held  incompetent  in  the  following  decisions :  Mont- 
gomery, etc,  R.  Co.  V.  Vamer,  19  Ala.  185;  Alabama,  etc.,  R.  Co.  v.  Burnett, 
42  Ala.  88;  Brunswick,  etc,  R.  Co.  v.  McLaren,  47  Ga.  546;  Evansville,  etc., 
R.  Co.  V.  Fitzpatrick,  lOInd.  120;  Same  v.  Stringer,  10  Ind.  551;  New  Albany, 
etc.,  R.  Co.  V.  Huff,  19  Ind.  315;  Hagaman  v.  Moore,  84  Ind.  496;  Yost  v.  Con- 
Toy,  98  Ind.  464;  Dalzell  v.  Davenport,  12  Iowa,  437;  Prosser  v.  Wapello,  18 
Iowa,  262;  Harrison  v.  Iowa  Midland  R.  Co.,  36  Iowa,  323;  Parsons  Water 
C6.  V.  Knapp,  88  Kans.  752;  Fremont,  etc.,  R.  Co.  v.  Whalen,  11  Neb.  685  ; 
Bnrlington,  etc,  R.  Co.  v.  Schluntz,  14  Neb.  421  ;  Same  v.  Beebe,  14  Neb. 
M3;  Atlantic, etc.,  R.  Co.  v.  Campbell,  4 Ohio  St.  583;  Cleveland,  etc,  R.  Co., 
-^^  Ball,  5  Ohio  St.  668  ;  Tingley  v.  Providence,  8  R.  I.  493 ;  Brown  v. 
voi*  11—24 
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ProvidoDce,  etc.  R.  Co.,  12  R.  I.  238.  And  see  Matter  of  New  York,  etc.,  B.j. 
Co.,  29  Han,  609  ;  Ferrand  v.  Chicago,  etc.,  Rj.  Co.,  21  Wis.  435;  Stowell 
V.  Milwaukee,  31  Wis.  523. 

The  former  cases  undoabtedlj  represent  the  more  correct  view.  The  dam- 
ages to  property  hy  a  public  work  can  only  be  arilTed  at  by  ascertaining  its 
Talne  before  and  after  the  construction  of  the  work.  Opinions  as  to  such 
yalues  are  clearly  competent  as  already  shown.  But  when  the  values  before 
and  after  the  injury  have  been  shown,  the  damage  becomes  a  mere  matter  of 
subtraction.  The  true  rule  is  that  a  witness  may  give  his  opinion  as  to  the 
amount  of  damage  when  the  question  relates  simply  to  a  diflerenoe  in  values, 
and  opinions  are  admissible  to  prove  the  values.  Rochester,  etc.,  R.  Co.  v. 
Budlong,  10  How.  Pr.  289,  293;  Fayetteville,  etc.,  R.  Co.  v.  Combs,  51  Ark. 
324. 
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(11  &  B.  R.  311;  106  N.  C.  868.) 

1.  Taxation.  Rolling  Stock.  Intbrstatb  Commbrcb.  The  rolling  stock 
of  a  non-resident  railroad  corporation  which  has  its  ntui  in  North  Carolina, 
and  is  constantly  employed  there,  is  subject  to  taxation  in  that  state. 

2.  But  rolling  stock  belonging  to  such  company,  employed  in  interstate 
commerce,  is  not  taxable  in  the  state,  though  it  may  constantly  have  a  large 
amount  in  value  of  such  stock  in  the  state. 

Attorney-General  and  li.  S.  BaUle  for  appellant.  D.  Schenck 
and  C.  M.  Bushee  for  appellee. 

Mbbbimon,  C.  J.  The  plaintiff  is  the  treasurer  of  North  Car- 
olina. The  defendant  is  a  corporation  of  the  state  of  Virginia, 
and  has  a  lease  of  the  railroad  of  the  North  Carolina  Railroad 
Company,  a  corporation  of  this  state ;  and  it  does  the  business  of 
transportation  in,  through  and  across  this  state  from  the  state  of 
Virginia  and  other  states  to  the  state  of  South  Carolina  and  other 
states.  The  purpose  of  this  action  is  to  recover  the  sum  of  $350 
as  taxes  alleged  to  be  due  this  state  from  the  defendant,  and  for 
costs.  The  following  are  the  facts  found  by  the  court  below,  and 
its  judgment  thereupon :  (1)  The  Richmond  and  Danville  Rail- 
road Company  was  on  June  1,  1888,  the  owner  of  $17,500 
worth  of  rolling  stock,  to-wit,  four  switching  engines  and  one 
coach,  which  were  on  June  1,  1888,  used  exclusively  in  North 
Carolina,  but  owned  in  Virginia,  and  which  the  company  never 
at  any  time  recall.    (2)  Upon  all  the  rolling  stock  of  the  Rich- 
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mond  and  Danville  Kailroad  Gompanj  the  company  is  assessed 
for  taxation,  and  does  pay  taxes  in  Virginia.  (3)  The  rolling 
stock  of  the  North  Carolina  Bailroad  Company  is  used  ex- 
clnsively  in  North  Carolina ;  and  upon  all  this  rolling  stock,  of 
the  assessed  value  of  $125,000,  taxes  are  assessed  and  paid  in 
North  Carolina  by  the  Bichmond  and  Danville  Railroad  Com- 
pany, the  lessee.  (4)  The  board  of  appraisers  and  assessors  of 
the  North  Carolina  railroad  made  the  assessment,  as  set  out  as  an 
exhibit  to  complaint,  of  $175,000  upon  the  rolling  stock  of  the 
Bichmond  and  Danville  Kailroad  Company  in  use  in  North  Car* 
olina  on  June  1,  1888.  (5)  On  June  1,  1888,  there  was  in  use 
on  the  North  Carolina  railroad,  leased  by  the  Richmond  and 
Danville  Railroad  in  North  Carolina,  rolling  stock  passing 
through  the  state  to  the  value  of  $175,000.  Such  rolling  stock 
was  owned  by  the  Richmond  and  Danville  Railroad  Company ; 
and  the  trains  in  which  said  rolling  stock  was  used  were  made  up 
outside  of  North  Carolina,  and  went  on  through  to  the  state  of 
South  Carolina.  Upon  this  state  of  facts  his  honor  ruled  that 
the  defendant  company  was  liable  tq  pay  taxes  to  the  state  upon 
$175,000,  on  the  engines  and  coach  used  exclusively  in  North 
Carolina,  and  was  not  liable  to  pay  upon  $157,500  the  remainder, 
used  in  interstate  commerce.  Therefore,  it  is  adjudged  that  the 
plaintifiE  recover  of  the  defendant  the  sum  of  thirty-five  dollars, 
and  interest  from  July  1,  1888,  and  costs." 

The  power  and  right  of  the  state  to  tax  property  of  non-resi- 
dents, whether  these  be  natural  or  artificial  persons,  having 
its  aittis  within  the  state  for  the  purposes  of  business,  con- 
venience, or  pleasure  of  the  owners  thereof  or  others,  is  too  well 
settled  to  admit  of  serious  question.  This  important  right  of 
the  state  is  surely  founded  upon  the  just  ground  that  such  prop- 
erty has  the  protection,  advantage  and  benefit  of  the  laws  of  the 
state ;  and  it  ought,  on  that  account,  to  be  required  to  contribute 
as  taxes  its  fair  share  towards  the  support  of  the  government 
whose  benefits  extend  to  it,  not  merely  casually,  but  regularly  and 
continuously,  while  it  continues  to  be  so  located,  as  to  other  like 
property  of  residents  of  the  state.  Upon  principles  of  common 
justice,  every  property-owner  should  contribute  to  the  support  of 
the  government  that  protects  and  renders  his  property  valuable 
and  useful  his  fair  proportion  of  money  as  a  consideration  there- 
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for,  unless  for  some  proper  cause  he  is  excused  from  doing  so* 
Alvany  v.  Powell,  2  Jones  Eq.  51 ;  Redmond  v.  Commissioners^ 
87  N.  C.  122,  and  numerous  cases  there  dted ;  Worth  v.  Com- 
missioners, 90  N.  0.  409;  Ferry  Co.  v.  Pennsylvania,  114  TJ.  S. 
196 ;  5  Sup.  Ct.  Rep'r,  826  ;  Thomson  v.  Raih-oad  Co.,  9  Wall 
479 ;  Raih-oad  Co.  v.  Peniston,  18  Wall.  5 ;  Telegraph  Co.  v. 
Texas,  105  U.  S.  460 ;  Telegraph  Co.  v.  Massachusetts,  125  U.  S. 
530 ;  8  Sup.  Ct.  Rep'r,  961 ;  Leloup  v.  Port  of  Mobile,  127  IT. 
S.  640;  8  Sup.  Ct.  Rep'r,  1380.  If  the  state  were  absolutely 
sovereign  in  all  respects,  it  might  tax  property  coming  into  it 
temporarily  from  another  state  for  the  purposes  of  trade,  or  prop- 
erty passing  across  its  territory  from  one  state  to  another  or 
other  states  in  the  course  of  trade,  travel  and  commerce.  It 
might  tax  such  trade  and  travel,  in  the  discretion  of  its  legisla- 
ture. But,  as  a  member  and  constituent  part  of  the  federal  Union ^ 
it  does  not  possess  unlimited  powers  of  taxation  as  to  all  property, 
matters  and  things  that  might  otherwise  be  deemed  and  made 
subjects  thereof.  It  and  its  authorities,  including  its  courts  of 
justice,  are  bound  by  that  constitution ;  and  it  is  its  and  their 
duty  to  observe,  administer  and  enforce  its  provisions  in  proper 
cases  and  connections  —  as  much  so  as  its  own  constitution  and 
laws.  Indeed,  the  constitution  of  the  United  States  is  a  part  of 
the  organic  law  of  this  state ;  and,  in  principle  and  theory,  there 
is  not,  and  cannot  be,  any  conflict  between  the  constitution  and 
laws  of  the  United  States  and  the  same  of  this  state.  If  conflict, 
in  fact,  exists  in  any  respect,  as,  unhappily,  is  sometimes  the  case, 
it  is  so  because  those  who  determine  what  the  law  is,  administer 
and  enforce  it,  are  ignorant  of  or  misapprehend  its  true  meaning 
and  application,  or  willfully  disregard  and  disobey  it. 

A  leading  and  very  important  purpose  of  the  federal  Union 
was  to  establish  and  secure  the  freedom  of  trade  and  commerce, 
both  foreign  and  domestic,  and  particularly,  for  the  present  pur- 
pose, between  and  among  the  several  states  comprising  it.  To 
this  end,  it  is  provided  in  its  constitution  (art.  1,  §  8,  par.  8) 
that ''  the  congress  shall  have  power  *  *  *  to  regulate  com- 
merce  with  foreign  nations  and  among  the  several  states,  and  with 
the  Indian  tribes."  The  power  thus  conferred  is  indefinite  as  to 
its  scope,  and  capable  of  very  latitudinons  interpretation  and  exer- 
cise, particularly  as  it  is  part  of  the  organic  law,  and  the  subject 
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to  which  it  relates  is  one  of  great  breadth  and  compass.  It  is 
difficult  to  determine  its  just  limit  in  many  respects ;  bnt  it  shonld 
receive  a  reasonable  interpretation,  sach  as  will  effectuate  the 
purpose  contemplated,  trenching  as  little  as  practicable  upon  the 
powers,  rights  and  convenience  of  the  states.  Very  certainly 
the  provision  implies  that  congress  shonld  regalate  such  com- 
merce, and  the  states  shall  not ;  that  congress  shall  do  so  effectu- 
ally, in  such  way  and  by  such  means  as  will  secure,  promote  and 
encourage  the  same,  and  that  the  states  shall  not,  if  disposed  to 
do  so,  interfere  with,  destroy,  hinder  or  delay  the  same  or  divert 
it  in  any  way,  by  any  legal  constraint,  for  their  own  advantage, 
otherwise  than,  to  a  very  limited  extent,  as  allowed  by  the  consti- 
tution. Hence,  it  is  settled  that  a  state  cannot  tax  commerce, 
trade,  travel,  transportation  or  the  privilege  to  carry  on  and  con- 
duct the  same,  or  the  vehicles,  means  and  appliances  employed 
and  used  in  connection  therewith,  coming  into  that  state  from 
another  temporarily,  however  frequently,  and  returning  to  such 
other  state;  nor  can  it  tax  such  commerce,  or  such  incidents 
thereto,  passing  across  it  from  another  or  other  states  to  another 
or  other  states,  however  often  this  may  be  done.  And  the  reason 
is  that  to  so  tax  such  commerce,  and  the  incidents  thereto,  includ- 
ing such  means  of  transportation,  would  tend  directly,  and  have 
the  effect,  in  a  greater  or  less  degree  and  extent,  to  interfere  with 
the  freedom  of  commerce  among  and  between  the  people  of  the 
states.  It  would  have  the  certain  effect  to  embarrass,  hinder  and 
delay  the  free  course  of  such  trade.  If  a  state  could  thus  tax 
such  commerce  at  all,  it  might,  in  its  discretion,  for  its  own  bene- 
fit and  advantage,  tax  it  so  heavily  as  to  practically  destroy  it 
within  its  own  bordei^s,  and  in  possible  cases  prevent  it  from  pass- 
ing freely  into  other  states.  Moreover,  if  one  state  might  tax  it, 
every  state  through  which  it  passed  might  do  so  likewise ;  and 
thus  the  power  of  congress  to  regulate  interstate  trade  and  com- 
merce would  be  nugatory,  and  a  sheer  mockery.  It  is  clear  that 
a  state  has  no  such  power,  and  the  supremd  court  of  the  United 
States  has  authoritatively  so  decided,  directly  and  in  effect,  in 
many  cases:  Hays  v.  Steamship  Co.,  17  How.  596 ;  Morgan  v. 
P^ham,  16  Wall.  471 ;  Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
196;  5  Sup.  Ct.  Rep'r,  826,  and  numerous  cases  there 
cited;    Pickard  v.  Car  Co.,  117  U.  S.  34;  6  Sup.  Ct.  Rep'r,  635  ; 
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LeloTip  V.  Port  of  Mobile,  127  U.  S.  640;  8  Sup.  Ct.  Rep'r,  1380. 
The  statute  (Acts  N.  C.  1887,  chap.  137,  §§  44-51)  properly  in- 
terpreted,  does  not,  and  was  not  intended  to,  embrace  and  tax 
the  property  of  the  defendant  put  in  question  by  this  appeal.  It 
had  reference  to,  and  embraced  property  of,  corporations,  whether 
resident  or  not,  whose  property  was  situated — had  a  situs  —  in 
this  state,  and  was  thus  subject  to  be  taxed.  But  the  property 
in  question  was  not,  in  a  legal  sense,  located — situated  — in  this 
state.  It  had  no  sittis  here.  It  was  the  property  of  a  non-resi- 
dent corporatioti,  employed  and  used  by  it,  constantly,  for  the 
purposes  of  transportation,  in  the  course  of  the  conduct  of  inter- 
state trade  and  commerce  coming  into  and  passing  across  this  state 
from  another  and  other  states  to  and  into  another  and  other  states. 
It  was  not  stationary,  but  constantly  in  transitu  from  one  state  to 
another.  The  mere  fact  that  property  of  the  defendant  of  the 
value  mentioned  was  continuously  within  the  state  did  not  give 
it  a  situs  here.  It  was  continually  changing  and  in  transitu  in 
the  course  of  interstate  commerce.  It  was  so  continuously  in  the 
state,  day  and  night,  because  of  the  great  volume  of  trade  and 
travel  passing  over  the  defendant's  road  into  and  across  this  state, 
going  to  other  states. 

It  is  true,  as  suggested  on  the  argument,  that  such  property  re- 
ceives protection  from  this  state,  and  has  benefit  of  its  laws  ;  but, 
nevertheless,  it  is  not  the  subject  of  taxation,  because  the  consti- 
tution of  the  United  States  will  not,  as  we  have  seen,  allow  it  to 
be  made  such  subject. 

Judgment  affirmed. 


Conger  v.  New  York,  W.  S.  &  B.  R.  Co. 

(28  N.  B.  R.  963;  IMN.  Y.  20.) 

1.  Bailroad  Companies.  Specific  Perforhancb  of  Aorbehent  to  Lo- 
cate Station.  A  railroad  company,  in  consideration  of  the  grant  of  a  right 
of  way  over  certain  premises,  agreed  with  the  owner  to  establish  a  station 
thereon  and  to  stop  thereat  five  express  trains  each  way  daily.  On  a  bill  for 
the  specific  performance  of  this  agreement  it  was  fonnd  that  the  place  was  in 
a  mountain  gorge,  near  a  sharp  carve  and  on  a  steep  grade;  that  a  station  there 
would  accommodate  but  few,  and  would  greatly  delay  and  inconvenience  the 
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public    Held,  that  specific  perfonnance  should  not  be  granted  but  plaintiff 
left  to  his  remedy  at  law. 

Clarence  It.  Conger  for  appellants.     Calvin  Froat  for  respond- 
ent. 

Haiqht,  J.     This  action  was  brought  to  compel  a  specific  per- 
formance of  a  contract.    The  Jersey  City  and  Albany  Railway 
Company  was  incorporated  for  the  purpose  of  constructing  and 
operating  a  railroad  from  Fort  Montgomery,  in  the  county  of 
Orange,  to  a  point  on  the  Hudson  river  opposite  to  the  city  of 
New  York.     As  such  incorporation  it  entered  into  a  written 
agreement  with  one  Catherine  A.  Hedges,  the  plaintiffs  grantor, 
in  and  by  the  terms  of  which  she  gave  to  the  company  a  right  of 
way  across  her  premises  in  Rockland  county  upon  certain  condi- 
tions, one  of  which  was  that  the  company  should  locate  a  station 
in  the  gorge  commonly  known,  as  the  "Long  Clove,"  and  stop 
thereat  five  express  trains  each  way,  daily.     Subsequently  the 
Jersey  City  and  Albany  Railway  Company  was  consolidated  with 
the  North  River  Railway  Company,  under  the  name  of  the  North 
River  Railroad  Company,  and  that  company  was  consolidated 
with  the  defendant,  which  was  incorporated  for  the  purpose  of 
constructing  and  operating  a  railroad  from  the  New  Jersey  state 
line,  through  the  state  of  New  York,  to  the  city  of  Buffalo.     The 
defendant  has  entered  upon  the  lands  of  the  said  Catherine  A. 
Hedges,  and  constructed  its  road-bed  across  the  same,  but  it  has 
not  constructed  any  station  thereon  in  the  Long  Clove  gorge,  or 
stopped  any  of  its  express  trains  thereat.     The  trial  court  has 
found  as  facts  that  a  suitable  station  for  the  accommodation  of  pas- 
sengers, and  the  receipt  and  delivery  of  freight,  at  the  Long  Clove 
gorge,  could  be  built  by  the  defendant  only  at  a  considerable  ex- 
pense, because  of  the  nature  of  the  ground  at  that  point ;  that  the 
place  where  the  plaintiffs  demand  that  the  station  be  located  is 
near  the  mouth  of  a  long  tunnel,  and  at  a  sharp  curve  in  the  de- 
fendant's railroad,  upon  the  side  of  a  steep  mountain  approached 
by  steep  grades  in  both  directions  ;  that  it  is  sparsely  settled,  and 
if  a  station  were  established  there  it  would  be  of  no  use  to  the 
public ;  that  very  little,  if  any,  benefit  would  result  to  the  plain- 
tifEs,  by  the  erection  of  a  station,  or  the  stoppage  of  the  trains 
thereat;  that  the  public  convenience  would  not  be  promoted,  but 
the  public  travel  would  be  delayed ;  and,  as  a  conclusion  of  law, 
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that  a  specific  enforcement  of  the  agreement  would  work  hard- 
ship and  injustice  to  the  defendant,  and  such  enforcement  will 
not  subserve  the  ends  of  justice ;  that  specific  performance  should 
be  denied,  and  the  plaintifiEs  left  to  their  action  for  damages  for  a 
breach  of  the  contract.  The  evidence  sustains  the  findings  of  the 
trial  court,  which  have  been  affirmed  by  the  general  term.  The 
questions  for  our  consideration  are,  therefore,  narrowed  to  a  deter- 
mination as  to  whether  the  conclusions  of  law  reached  are  justified 
under  the  findings  of  fact. 

It  has  been*the  wellnsettled  doctrine  of  this  court  that  the  spe- 
cific performance  of  a  contract  is  discretionary  with  the  court,  and 
that  performance  will  not  be  decreed  where  it  will  result  in  great 
hardship  and  injustice  to  one  party,  without  any  consideration, 
gain  or  utility  to  the  other,  or  in  a  case  where  the  public  interest 
would  be  prejudiced  thereby.  Clarke  v.  Railroad  Co.,  18  Barb. 
350 ;  Trustees  v.  Thacher,  87  N.  Y.  311-317 ;  Murdfeldt  v.  Rail- 
way  Co.,  102  N.  Y.  703 ;  7  N.  E.  Rep'r,  404;  Day  v.  Hunt,  112 
N.  Y.  191-195;  19  N.  E.  Eep'r,  414. 

As  we  have  seen,  the  Long  Clove  gorge  is  located  upon  the  side 
of  a  steep  mountain,  in  a  sparsely-settled  district,  and  is  ap- 
proached by  a  steep  grade,  and  that  a  passenger  station,  with  an 
approach  thereat,  could  be  constructed  only  at  a  considerable 
expense.  These  are  reasons  worthy  of  consideration,  but,  if  there 
were  no  others,  the  trial  coui*t  might  not  have  deemed  them  suffi- 
cient to  refuse  specific  performance.  Bat  they  are  followed  by 
another,  which  gives  additional  force  and  weight,  and  that  is  that 
the  public  travel  will  be  delayed  by  the  stoppage  of  the  trains, 
and  that  the  public  convenience  will  not  be  promoted.  The 
defendant  is  a  corporation  organized  under  the  laws  of  the  state, 
and  is  a  common  carrier  of  passengers  and  freight.  Its  duties  are 
largely  of  a  public  nature,  and  it  is  bound  to  so  run  its  trains  and 
operate  its  road  as  to  promote  the  public  interest  and  convenience, 
and,  in  view  of  the  fact  that  but  little  if  any  benefit  would  result 
to  the  plaintiffs  by  the  erection  of  a  station  and  the  stoppage  of 
trains  thereat,  as  found  by  the  trial  court,  it  appears  to  us  that 
that  court  properly  refused  to  decree  specific  performance  and 
remanded  the  plaintiffs  to  their  action  for  damages. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Brown,  J.,  not  sitting. 
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Spaoifio  pflKfonnanoe  of  agre«m«it  to  build  depot. —  Apart  from  con- 
flideratioufl  of  public  policy,  it  is  geoerallj  held  that  the  agreement  of  a  raiU 
road  company  to  locate  and  oonstrnet  a  depot,  in  consideration  of  the  grant  of 
the  right  of  way  or  other  yalnable  consideration,  will  be  specifically  perf  ormed, 
Hnbbard  ▼.  Kansas  City,  etc.,  R.  Co.,  68  Mo  68;  Lawrence  ▼.  Saratoga  Lake 
By.  Co.,  86  Han,  467;  Gray  ▼  Burlington,  etc.,  R.  Co.,  87  Iowa,  119.  It  is  no 
answer  to  such  a  suit  that  a  specific  description  of  the  thing  to  be  done  is 
not  contained  in  the  contract  to  be  performed.  That  which  is  reasonably 
ffaitable  under  the  circumstances  to  answer  the  purpose  intended,  is  what  the 
oontraet  implies.  Gray  ▼.  Burlington,  etc,  R.  Co.,  87  Iowa,  119;  Lawrence  t. 
Saratoga  Lake  R.  Co.,  86  Hun,  467.  But,  see  Wilson  ▼.  Nortliampton,  etc, 
By.  Co.,  L.  R.,  9  Ch.  279. 


Hooker  v.  Chicago,  M.  &  St.  P.  R.  Oo. 

(44  N.  W.  R.  1065;  76  Wis.  IMS.) 

1.  Railboad  CoMFAinxB.  Statutb  RBetTLATiNG  SpBBD.  A  statute  of 
Wlseonoin  provides  that,  in  all  cities  and  Tillages,  no  train  or  locomotlTe  sliall 
go  faater,  until  after  having  passed  all  the  traveled  streets  thereof,  than  aX 
the  rate  of  six  miles  an  hour.  Held,  to  prohibit  running  faster  than  the  above 
rate,  after  having  entered  a  city  and  before  reaching  any  traveled  street. 

2.  Pebsonb  on  Track.  Nbqliobncb.  Plaintiff's  daughter,  a  child  under 
five,  in  charge  of  one  Mrs.  D.,  while  crossing  a  bridge  forming  part  of  defend- 
ant's road,  was  run  over  and  kilfed  by  a  train  running  at  the  rate  of  twenty- 
five  miles  an  hour  in  violation  of  the  above  statute.  If  it  had  been  running 
at  the  statutory  speed,  the  train  could  have  been  readily  stopped  before  reach- 
ing the  deceased,  after  they  were  seen  by  the  engineer.  Held,  that  there  was 
a  dear  ease  of  negligence  on  the  part  of  the  company. 

8.  PBRMiTTiNa  PuBUC  TO  UsB  Bbidob.  The  evidence  showed  that  the 
people  redding  in  the  vicinity  of  the  bridge  had  been  accustomed  to  use  it 
without  objection  or  warning  by  the  company.  Held,  that  the  deceased  were 
not  trespassers  but  licensees. 

4.  8TATBICBNT8  BT  Enginbbr.  BS8  Qtbvtm.  A  witness  testified  that  after 
the  train  was  stopped  and  the  engineer  was  walking  back  to  the  bridge,  he 
said  in  answer  to  a  question:  **  They  had  whistled  enough  for  them."  Held, 
competent  as  part  of  the  rw  gesta, 

5.  iMFEAcaiKO  E^v^>BNOB.  Nbw  Trial.  A  new  trial  will  not  be  granted 
on  aooonnt  of  the  discovery  of  impeaching  evidence. 

6.  iMFirrBD  Nbguobncb.  The  court  decline  to  determine  whether  the 
nfl^ligence  of  Mrs.  D.  could  be  imputed  to  the  child,  as  It  holds  that  the  jury 
xnnst  have  found  that  she  was  not  guilty  of  negligence. 

c/oAn  T.  Fish  and  Burton  Hcmaon  for  appellaot.  Harlow 
JPecue  for  reepondent. 

Ortok,  J.    The  facts  of  this  case  are  briefly  as  follows :  On 
VOL  n.— 25 
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the  afternoon  of  the  14th  day  of  September,  1886,  the  wife  of 
the  plaintiff,  and  mother  of  the  little  girl,  Catharine,  deceased,  let 
her  go  with  her  little  playmate,  Edith  Jones,  to  the  house  of  one 
Mrs.  Dacey,  to  spend  the  afternoon.     Mrs.  Dacey  lived  alone, 
about  three  hundred  and  twenty-five  feet  south  of  the  railway 
bridge,  across  the  west  branch  of  the  Kock  river,  in  the  city  of 
Waupun,  and  about  one  hundred  feet  east  of  the  track.     The 
bridge  is  one  hundred  and  thirty-eight  feet  long,  and  seventy-six 
feet  of  it,  over  the  water,  was  inclosed  on  both  sides,  and  persons 
going  over  it  had  to  walk  on  the  ties.    It  is  one  thousand  and  fifty- 
six  feet  south  of  the  north  boundary  of  the  city,  and  about  the 
same  distance  north  of  the  depot.     The  road  runs  north  and  south 
through  the  city,  but  about  six  hundred  feet  north  of  the  bridge 
it  curves  toward  the  east.     From  a  point  one  thousand  one  hun- 
dred and  sixty-eight  feet  north  of  the  bridge,  on  the  west  side  of 
the  track,  at  the  height  of  an  engine  cab,  the  whole  track  could 
have  been  plainly  seen,  southward  through  the  bridge,  and  to 
Main  street  beyond,  without  any  obstruction   whatever.    Mrs. 
Dacey  was  a  careful,  prudent,  cheerful  and  respectable  woman  of 
mature  years,  and  very  fond  of  children,  and  had  raised  several 
of  her  own.     The  little  girl,  Catharine,  was  under  five  years  of 
age.    Mrs.  Dacey  had  been  walking  about  with  the  little  girls, 
trying  to  entertain  them,  and  they  had  been  throwing  pebbles 
into  the  water.     They  came  on  the  bridge  at  the  south  end,  and 
walked  across  to  the  other  end,  and  then  turned  around  and  walked 
back,  as  if  returning  to  Mrs.  Dacey's  house.    When  nearly  through 
the  inclosed  part  of  the  bridge,  they  first  heard  and  saw  the  traia 
coming  toward  them,  with  great  speed.    Mrs.  Dacey  appeared  to 
have  been  paralyzed  with  fear,  and,  when  they  got  about  three 
feet  from  the  end  of  the  inclosed  part  of  the  bridge,  the  train 
passed  over  and  killed  all  three  of  them .     The  road  from  the 
north  for  a  considerable  distance,  and  to  within  a  mile  of  the  city, 
had  a  descending  grade.    The  train  consisted  of  ten  freight  and 
tliree  passenger  cars,  with  the  tender  and  engine.    The  testimony 
tends  to  prove  that  the  train  had  been  running  at  the  rate  of 
forty  miles  an  hour,  until  it  had  approached  the  city,  and  that 
afterward,  when  within  the  city  limits,  it  was  run  at  the  rate 
of  from  twenty-five  to  thirty  miles  an    hour ;   and    that    the 
engineer  saw    these  persons    on  the    bridge  when    the    train 
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had  approached  a  point  nine  hundred  and  sixty-five  feet  from 
them^  and  might  have  easily  stopped  the  train  before  it  had 
reached  the  bridge,  even  if  it  had  been  running  at  six  miles 
an  hoar.  He  testified  that  he  could  stop  the  train,  within  six 
hundred  or  seven  hundred  feet,  if  it  had  been  running  at 
the  lawful  speed  of  six  miles  an  hour,  and  that  he  might 
have  stopped  it,  as  it  was  then  running,  within  one  thousand  feet 
and  the  evidence  was  that  ho  might  have  seen  these  persons  at  a 
point  over  one  thousand  two  hundred  feet  from  them.  The  train 
was  behind  time,  which  may  account  for  the  fast  running.  The 
testimony  tended  to  prove,  also,  that  the  bridge  had,  for  many 
years,  and  up  to  the  time  of  the  accident,  been  habitually  and 
constantly  used,  by  men,  women  and  children,  going  back  and 
forth  in  that  part  of  the  city,  as  a  foot  pathway,  without  any 
objection,  notice  or  warning  by  the  company,  that  it  should  not 
be  so  used  until  after  this  accident.  As  soon  as  the  engineer  saw 
these  persons  oh  the  bridge,  he  sounded  the  danger  signal,  and 
the  brakes  were  set,  but  the  air-brakes  were  out  of  order,  and 
were  not  used.  The  plaintiff  sues  as  administrator  for  his  deceased 
child.  The  jury  rendered  a  verdict  for  the  plaintiff  at  $500,  and 
the  defendant's  counsel  moved  to  set  it  aside,  and  for  a  new  trial 
on  the  minutes  of  the  court,  and  on  affidavits  showing  that  one  of 
the  plaintiff's  witnesses  had  testified  in  the  trial  to  that  which  was 
not  true.     The  motion  was  denied. 

"We  will  consider  the  points  made  by  the  learned  counsel  of 
the  appellant  in  their  order : 

1.  That  the  court  should  have  directed  a  verdict  for  the  ap- 
pellant. This  raises  the  question  of  the  legal  effect  of  the 
testimony.  The  learned  counsel  of  the  appellant  contends  that 
there  is  no  law  that  prohibited  the  running  of  the  train  at  a  rate 
of  speed  exceeding  six  miles  per  hour,  after  it  had  entered  the 
city,  and  until  it  reached  the  bridge,  because  it  passed  over  no 
traveled  streets.  Section  1809,  Eevised  Statutes,  provides  that, "  in 
all  cities  and  villages,  *  *  *  no  train  or  locomotive  shall  go 
faster,  until  after  having  passed  all  the  traveled  streets  thereof, 
than  at  the  rate  of  six  miles  per  hour."  This  train  had  entered 
the  city  from  the  north,  and  was  going  south.  It  had  not  yet 
come  to  a  traveled  street,  and,  of  course,  had  not  passed  all  the 
traveled  streets  in  that  city.     It  was  just  about  to  come  to  a 
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traveled  street,  and  if  it  was  running,  until  then,  twenty-five 
miles  an  hour,  it  could  not  stop  or  lessen  the  speed  to  six  miles 
an  hour,  before  it  passed  at  least  one  traveled  street  at  an  unlaw- 
ful rate  of  speed.  The  statute  is  well  framed  to  prevent  this. 
It  must  not  run  within  the  city  at  greater  speed  than  six  miles  an 
hour,  and  the  only  exception  is,  ^^  after  having  passed  all  the 
traveled  streets  thereof."  The  statute  appears  very  plain.  Was 
such  an  unlawful  speed  material  in  this  case  ?  We  think  it  was 
clearly  so.  It  is  quite  evident  that  if  the  train  had  been  running 
only  six  miles  an  hour,  after  it  had  entered  the  dty,  this  accident 
would  not  have  happened.  The  train  could  have  been  easily 
stopped  before  it  reached  the  bridge.  Mrs.  Dacey  would  have 
had  time  to  get  off  the  track  after  she  saw  it.  This  train,  five 
hundred  and  fifty  feet  long,  was  running  at  an  extraordinary  and 
tremendous  rate  of  speed.  According  to  the  testimony  of  the 
engineer  himself,  he  could  have  stopped  it,  if  it  had  been  running 
at  a  lawful  rate  of  speed.  It  is  haid  to  believe  that  the  engineer 
did  not  try  his  best  to  stop  the  train.  And  yet  I  have  no  doubt 
that  there  have  been  instances  when  the  engineer  did  not  do  so, 
and  was  not  guilty  of  any  intentional  wrong.  The  engineer  does 
not  like  to  stop  his  train  when  he  sees  a  person  on  the  track  a 
considerable  distance  ahead.  He  expects  that  the  danger  signal 
will  be  sufficient  Such  instances  are  not  rare,  and  the  person 
does  get  off  in  time,  and  no  harm  is  done.  It  is  not  strange  that 
this  practice  of  taking  the  chances  should  become  habitual.  The 
engineer  in  this  case  no  doubt  did  his  best  to  stop  his  train,  but 
he  may  not  have  tried  to  do  so  soon  enough,  at  the  tremendous 
rate  of  speed  he  was  running.  The  negligence  of  the  company 
seems  to  us  to  have  been  established  beyond  all  doubt. 

It  is  f  urthei^  contended,  by  the  learned  counsel,  that  Mrs.  Dacey 
and  the  children  were  trespassers  on  the  bridge.  We  think  that 
there  was  evidence,  which  the  jury  might  have  believed,  that  the 
bridge  had  hitherto  been  habitually  and  constantly  used  as  a  path- 
way to  and  fro,  by  the  people,  in  that  part  of  the  city.  Mrs.  Dacey 
was  using  the  bridge  as  a  way  through  which  to  get  home,  and 
not  for  play,  when  the  train  came  in  sight.  It  is  clear  enough 
that  she  was  a  licensee  in  the  use  she  made  of  the  bridge,  and  that 
she  was  using  it  properly  and  lawfully.     The  negligence  of  Mtb. 
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Daoey  will  be  considered  hereafter.    Aside  from  that,  we  think 
the  evidence  warranted  the  verdict. 

2.  Exception  was  taken  to  the  testimony  of  the  witness  Gerrits, 
of  what  the  engineer  said  about  the  accident,  aboat  as  soon  as  he 
stopped  his  train,  soath  of  the  bridge  and  north  of  the  depot,  or 
soon  thereafter.  The  testimony  was  that  when  asked,  ^*  Wliat 
have  you  been  doing?"  he  looked  up  and  said,  "They  had 
whistled  enough  for  them."  It  seems  that  the  engineer  was  going 
towards  the  bridge  when  this  occurred.  Whatever  the  jury  might 
understand  was  meant  by  this  expression,  we  are  satisfied  that  it 
occurred  near  enough  to  the  accident  itself  to  be  a  part  of  the  res 
gestcBj  and  admissible.  Felt  v.  Amidon,  43  Wis.  467,  and  other 
cases  cited  in  the  brief  of  respondent's  counsel. 

3.  The  newly-discovered  testimony  to  impeach  Julius  Tim  pie, 
one  of  the  plainti£Ps  witnesses,  as  a  ground  for  a  new  trial,  was 
upon  the  question  of  his  experience  and  competency  as  a  locomo- 
tive engineer,  and  to  testify  as  an  expert,  and  the  falsity  of  his 
testimony  as  to  how  soon  the  train  might  have  been  stopped.     It 
does  not  appear  that  the  testimony  of  that  witness  conflicted 
materially  with  that  of  the  engineer  of  the  train,  upon  the  real 
question  whether  the  train  might  have  been  stopped  before  it 
reached  Mrs.  Dacey  and  the  children,  if  it  had  been  running  at  a 
lawful  rate  of  speed .     At  all  events,  a  new  trial  ought  not  to  be 
^[ranted  on  account  of  newly-discovered  evidence  of  mere  im- 
peachment.    Bunn  V.  Hoyt,  3  Johns.  255 ;  Shnmway  v.  Fowler, 
4  Johns.  425 ;  Harrington  v.  Bigelow,  2  Denio,  109 ;  Delaney  v. 
Brunette,  62  Wis.  615;  23  N.  W.  Rep'r,  22;  Schacherl  v.  Rail- 
way Co.,  43  N.  W.  RepV,  837;  Jones  v.  Railway  Co.,  43  N.  W. 
Bep'r,  1114.     There  was  no  abuse  of  the  discretion  of  the  court 
in  refusing  to  grant  a  new  trial  for  such  cause.    Smith  v.  Cham- 
pagne, 72  Wis.  480 ;  40  N.  W.  Rep'r,  398. 

The  court  was  requested  by  the  defendant's  counsel  to  instruct 
the  J^Tjj  and  did  so  instruct  them,  and  repeated  it  several  times, 
that  if  Mrs.  Dacey  was  guilty  of  a  slight  want  of  ordinary  care, 
in  going  on  the  bridge  with  the  children,  under  the  circumstances, 
and  that  it  contributed  to,  or  was  the  proximate  cause  of,  the  death  of 
the  child  Catharine,  they  should  find  for  the  defendant.  The  learned 
coiinfl^l  of  the  plaintifi  excepted  to  this  instruction,  and  now  asks 
this  coort  to  decide,  in  support  of  the  judgment,  that  such  in- 
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strnction  was  erroneoas.  He  conteudfl  that  the  negligence  of  the 
temporary  custodian  of  the  child  onght  not  to  be  imputed  to  the 
child  herself  or  to  the  plaintiff.  This  court  has  not  yet  decided 
that  question.  It  has  frequently  held,  however,  that  in  such  a 
case,  where  the  child  is  so  young  as  to  be  non  suijuria^  it  is  a 
material  question  whether  the  parent  was  or  was  not  negligent  in 
committing  the  child  to  such  temporary  custodian,  and  whether 
such  custodian  was  of  proper  age  and  discretion  to  suitably  care 
for  it.  There  has  been  no  occasion  to  go  further,  and  decide  the 
above  question.  Hoppe  v.  Railway  Co.,  01  Wis.  357;  21  N.  W. 
Rep'r,  227;  Dahl  v.  Railway  Co.,  62  Wis.  652 ;  22  N.  W.  RepV, 
755;  Parish  v.  Eden,  62  Wis.  272;  22  N.  W.  Rep'r,  399. 

The  jury  considered  the  question  of  the  negligence  of  Mrs. 
Dacey  understand  ingly  and  fully,  as  it  had  been  so  often  impressed 
upon  them  by  the  court,  and  must  have  found  that  she  was  guilty 
of  no  want  of  ordinary  care  that  contributed  to  the  death  of  the 
child.     That  was  a  question  peculiarly  within  their  province  to 
decide,  and  their  decision  of  it  should  be  conclusive  and  a  finality 
if  the  evidence  was  not  such  as  to  show  that  she  was  negligent 
beyond  all  question.      Randall  v.  Tel^raph  Co.,  54  Wis.  140; 
11  N.  W.  Rep>,  419 ;   McNamara  v.  Clintonville,  62  Wis.  207; 
22  N.  W.  Rep'r,  472  ;  Hill  v.  Fond  du  Lac,  56  Wis.  246 ;  14  N. 
W.  RepV,  25 ;   Kaples  v.  Orth,  61  Wis.  531 ;   21  N.  W.  Rep'r, 
633 ;    Ferguson  v.  Railway  Co.,  63  Wis.  145 ;   23  N.  W.  RepV, 
123.     We  cannot  say  from  the  evidence  that  Mrs.  Dacey  was 
guilty  of  any  want  of   ordinary  care  in  going  upon  the  bridge 
with  the  children.     She  had  lived  near  the  railroad  for  several 
years,  but  she  might  not  have  remembered  at  what  time  the  train 
was  due,  or  she  may  have  thought  it  had  already  gone  by.   What 
were  the  reasons  that  actuated  her,  if  she  had  any  beyond  merely 
entertaining  the  children,  we  cannot  know.     If  her  negligence  is 
to  affect  the  rights  of  the  plaintiff,  it  should  certainly  be  veiy 
clearly  proved.     We  think  the  jury  were  warranted  in  finding 
that  she  was  not  guilty  of  any  want  of  ordinary  care  that  con- 
tributed to  the  accident.     It  is,  therefore,  unnecessary  to  decide 
that  she  could  not  be  chargeable  with  negligence  in  taking  care  of 
the  child,  even  to  support  the  judgment.     The  question  is,  there- 
fore, hardly  before  us,  or  in  such  way  as  to  be  proper  to  decide  it. 
The  courts  of  the  different  states  are  in  irreconcilable  conflict  on. 
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the  question,  so  that  our  decision  of  it  will  have  to  depend  upon 
which  side  is  the  better  reason,  rather  than  upon  the  weight  of 
authority.  It  is  a  question  of  considerable  importance,  and  we 
will  defer  the  decision  of  it  until  it  becomes  material  in  the  case. 
The  instructions  of  the  court  to  the  jury  were  very  favorable  to 
the  appellant.  They  embraced  all  that  ought  to  have  been  given 
of  those  that  were  requested.  The  circuit  court  committed  no 
error  of  law  that  ought  to  reverse  the  judgment. 
The  judgment  of  the  circuit  court  is  affirmed. 

Railroad  oompanles  —  ii^iuies  to  penoiui  on  track.  —  Persona  troBpaamng 
upon  a  railroad  track  cannot  recover  for  injuries  received  unless  the  same  are 
due  to  the  wanton  or  willf  al  negligence  of  the  company.  Boden  v.  Chicago, 
etc.,  R.  Co.  (HI.),  24  N.  E.  Rep'r,  425  ;  McAdoo  v.  Richmond,  etc.,  R.  Co.  (N. 
C),  11  S.  E.  Rep'r,  816.  The  rule  applies  to  children  of  tender  years'  as  well 
as  to  adults.  Pennsylvania  R.  Co.  v.  McMuUen  (Penn.),  19  Atl.  Rep'r,  27 ; 
MitcheU  v.  Philadelphia,  etc.,  R.  Co.  (Penn.),  19  Atl.  Rep'r,  28. 

Where  a  railroad  track  has  heen  used  as  a  foot-way  for  twenty  years  hy 
people  residing  in  the  vicinity  with  the  knowledge  of  the  company,  such  per- 
sons are  to  be  regarded  as  licensees,  and  it  is  the  duty  of  the  company,  in 
operating  its  trains,  to  take  notice  that  persons  are  liable  to  be  on  the  tracks 
and  to  exercise  care  accordingly.  In  a  case  where  a  boy  of  twelve,  who  was 
walking  on  the  track  under  such  circumstances,  was  injured  by  a  long  freight 
train  being  backed  along  the  track,  the  following  instruction  was  held  to  be 
correct:  "  Parties  managing  moving  trains  must  provide  a  careful  lookout 
in  the  direction  that  the  train  is  moving  in  places  where  people,  and  especially 
children,  are  liable  to  be  upon  the  track.  Where  a  train  is  being  drawn  by  a 
locomotive,  there  is  always  a  lookout,  and  means  of  giving  notice  and  warn- 
ing to  travelers  on  the  track,  or  in  places  of  danger,  of  the  approach  of  the 
train.  When  a  train  is  being  backed,  then  the  train  is  in  such  a  condition,  or 
in  such  a  position,  that  other  means  of  warning  are  required  by  the  law,  and, 
as  I  have  given  out  in  the  rule,  there  must  be  some  lookout  provided,  so  that 
in  case  parties,  especially  in  localities  where  women  and  children  are  likely  to 
be,  where  those  parties  are,  they  can  be  warned  of  approaching  danger  if  they 
don't  see  it."  Whalen  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  44  N.  W.  Rep'r, 
849.  In  the  same  case  it  was  also  held,  that  though  the  plaintiffs  conduct 
was  such  as  in  an  adult  would  have  constituted  contributory  negligence  as 
matter  of  law,  yet  owing  to  the  tender  years  of  the  plaintiff,  the  question  was 
properly  submitted  to  the  jury. 

A  very  similar  case  to  the  one  reported  will  be  found  in  Sontherland  v.  Wil- 
mington, etc.,  R.  Co.  (N.  C),  11  S.  E.  Rep'r,  189. 
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CSPko.  R.845:  18  Or.  498.) 
1.  MomCIPAL  Ck>RFOaATI0N8.     InJURISS  from  ExCAYATIONa  IR   STREET. 

A  municipal  corporation,  upon  whom  its  charter  Impoaea  the  dutj  to  keep  its 
streets  in  a  reasonably  safe  condition  for  travel,  is  liable  to  persons  for  in- 
juries caused  by  neg;lect  to  keep  proper  lights  and  guards  at  night  around  an 
excayation  which  it  has  authorized  to  be  made  in  the  street,  although  it  ha» 
provided  in  its  contract  for  such  precautions  with  the  contractor. 

John  Burnett  and  Chaa.  Wolvertan  for  appellant.  J.  K* 
Weaiherford  and  D,  R.  N.  Blackbiim  for  respondent. 

LoBD,  J.  This  is  an  action  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiff  in  consequence  of  a  ditch  dag  across  a  cer- 
tain  street  of  said  city  for  the  construction  of  a  sewer  being  left 
open,  and  without  lights  or  guards,  into  which  the  plaintiff  drove 
his  team,  and  seriously  injured  himself  and  team.  Among  other 
defenses,  the  main  one  relied  upon,  and  the  only  one  necessary 
for  us  to  decide,  is  that  the  defendant  claims  that  the  act  occasion- 
ing the  injury  was  caused  by  one  Walter  East,  to  whom  the  de- 
fendant had  let  a  contract  for  the  construction  of  a  sewer,  and  that 
by  the  terms  of  said  contract  the  said  East  was  an  independent 
contractor,  and  as  such  had  the  exclusive  control  of  digging  said 
ditch,  and  the  direction  and  management  of  the  laborers  engaged 
in  the  work,  and  that  the  said  contractor  is  alone  liable,  and  that 
the  plaintiff  ought  not  to  have  or  maintain  an  action  against  the 
defendant.  Our  inquiry,  then,  is  reduced  simply  to  this :  Who 
is  liable  to  the  plaintiff  for  the  injuries  he  had  sustained  —  the 
contractor  or  the  defendant  ? 

No  rule  of  law  is  better  settled  than  that  one  who  contracts 
with  another  for  the  performance  of  certain  work  is  not  liable  for 
injuries  produced  to  tiiird  persons  by  the  negligence  of  the  latter 
in  the  performance  of  that  work  when  the  relation  of  master  and 
servant  does  not  exist.  Whether  the  rule  applies  to  a  municipal 
corporation  owing  a  duty  to  the  public  to  keep  its  streets  safe  for 
travel  is  a  question  which  has  been  much  discussed,  and  upon 
which  there  is  some  diversity  of  judicial  opinion.  To  the  general 
rule,  as  stated,  the  cases  indicate  that  there  are  two  exoeptions : 
First,  where  the  work  is  intrinsically  dangerous  to  the  public^ 
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however  skillfully  performed,  and  the  injury  results  directly  from 
the  work ;  in  snch  case  the  liability  cannot  be  avoided  by  contract, 
either  by  individuals  or  municipalities ;  and,  second,  where  th& 
law  devolves  the  duty  upon  a  municipal  corporation  to  keep  its 
streets  in  a  safe  condition  for  travel ;  in  such  case  the  authorities 
are  not  agreed,  but  the  later  and  better-considered  cases  hold  that 
the  municipality  is  liable  to  persons  for  injuries  arising  from  neg- 
lect to  keep  proper  lights  and  guards  around  a  ditch  or  excavation 
which  it  has  caused  to  be  made  in  the  streets,  and  that  snch  liabil- 
ity cannot  be  evaded  by  contract.  Under  the  first  exception  Mr. 
Dillon,  after  stating  that  ^^  the  principle  of  respondeat  superior 
does  not  extend  to  cases  of  independent  contracts,  where  the  party 
for  whom  the  work  is  to  be  done  is  not  the  immediate  superior 
of  those  guilty  of  the  wrongful  act,  and  has  no  choice  in  the 
selection  of  workmen,  and  no  control  over  the  manner  of  doing 
the  work  under  the  contract "  (section  1028)  adds ;  "  It  is  import- 
ant to  bear  in  mind  that  it  does  not  apply  where  the  contract 
directly  requires  the  performance  of  a  work  intrinsically  dan- 
gerous, however  skillfully  performed.  In  such  a  case  the  party 
authorizing  the  work  is  justly  regarded  as  the  author  of  the  mis- 
chief resulting  from  it,  whether  he  does  the  work  himself  or  lets 
it  out  by  contracts."  Dill.  Mun.  Corp.,  §  1029.  As  the  case  in 
hand  comes  under  the  second  exception,  further  reference  to  the 
doctrine  and  cases  under  the  first  exception  is  not  required. 

It  is  unnecessary  to  recite  the  provisions  of  the  charter  at  length ; 
for  it  is  not  denied  but  that  the  charter  of  the  defendant  imposes 
the  duty  to  keep  its  streets  in  a  safe  condition  for  travel,  and  that 
this  obligation  it  assumed  as  a  governmental  agency.  The  char- 
ter not  only  imposes  the  duty,  but  it  confers  the  necessary  powers 
to  carry  out  and  effect  the  object  for  which  the  duty  was  imposed. 
Can  it  devolve  the  performance  of  this  duty  upon  another,  or  can 
it  evade  it  by  contract  or  otherwise  ?  It  would  seem,  from  the  in- 
trinsic nature  of  the  duty  confided  to  the  city,  that  it  could  not 
delegate  it  to  another,  by  contract  or  otherwise,  so  as  to  escape 
liabflity  for  negligence.  Mr.  Dillon  says :  '^  According  to  the 
better  view,  where  a  dangerous  excavation  is  made,  and  negli- 
gently left  open,  without  proper  lights,  guards  or  covering,  in  a 
traveled  street  or  sidewalk,  by  a  contractor  under  the  corporation 

for  bnildiog  a  sewer  or  other  improvements,  the  corporation  is 
VOL.  n.— 26 
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liable  to  a  person  injared  thereby  although  it  may  have  had  no 
immediate  control  over  the  workmen,  and  had  even  stipulated 
in  the  contract  that  proper  precautions  should  be  taken  by  the 
contractof  for  the  protection  of  the  public,  and  making  him 
liable  for  accidents  occasioned  by  his  neglect."  Dill.  Mun.  Corp., 
§  1027.  In  Storrs  v.  Utica,  17  N.  Y.  104,  it  was  held  that  a 
municipal  corporation,  owing  to  the  public  the  duty  of  keeping 
its  streets  in  a  safe  condition  for  travel,  is  liable  to  persons  receiv- 
ing injury  from  neglect  to  keep  proper  lights  and  guards  at  night 
around  an  excavation  which  it  has  caused  to  be  made  in  the  street, 
whether  it  has  or  has  not  contracted  for  such  precautions  with  the 
persons  executing  the  work.  This  is  regarded  as  a  leading  case, 
and,  like  the  case  in  hand,,  was  an  action  against  the  city  for 
negligence  in  suffering  to  remain  open,  and  without  proper  lights 
and  guards,  at  night,  an  excavation  in  the  street  made  in  the 
construction  of  a  sewer,  by  reason  of  which  negligence  the  plaintiff 
drove  a  wagon  in  the  sewer,  and  was  injured.  After  reviewing 
previous  decisions  of  the  court,  Judge  Comstock  says :  "  But  in 
Blake  v.  Ferris,  6  N.  Y.  48,  there  was  a  difference  in  the  facts 
which  may  justify  the  doubt  I  have  suggested.  In  that  case  there 
was  no  complaint  of  negligence  in  the  actual  performance  of  the 
work.  The  ditch  was  carefully  and  skillfully  dug.  There  was 
no  careless  projection  of  rocks  against  horses  or  travelers.  The 
plaintiff's  carriage  and  horses  were  driven  into  the  ditch  because 
it  was  not  guarded  at  night.  The  cause  of  the  accident,  therefore, 
was  not  in  the  manner  in  which  the  work  was  carried  out  by  the 
laborers.  If  it  had  been,  their  immediate  employer,  and  he  only, 
was  liable  for  the  injury.  But,  in  a  sense  strictly  logical,  as  it 
seems  to  me,  the  accident  was  the  result  of  the  work  itself, 
however  skillfully  performed.  A  ditch  cannot  be  dug  in  a  public 
street,  and  left  open  and  unguarded  at  night,  without  imminent 
danger  of  such  casualties.  If  they  do  occur,  who  is  the  author 
of  the  mischief  ?  Is  it  not  he  who  causes  the  ditch  to  be  dug, 
whether  he  docs  it  with  his  own  hands,  employs  laborers  or  lets 
it  out  by  contract  ? "  The  learned  judge  then  proceeds  :  "  The 
principles  suggested  become  plain  propositions  in  the  case  of  a 
municipal  corporation,  which  owes  to  the  public  the  duty  of 
keeping  its  streets  in  a  safe  condition  for  travel.  *  *  « 
Although  the  work  may  be  let  out  by  contract,  the  corporation 
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still  remains  charged  with  the  care  and  control  of  the  street  in 
which  the  improvement  is  carried  on.  The  performance  of  the  work 
necessarily  renders  the  street  ansaf e  for  night  travel.  This  is  a  re- 
sult which  does  not  at  all  depend  on  the  care  or  negligence  of  the 
laborers  employed  by  the  contractor.  The  danger  arises  from  the 
very  nature  of  the  improvement ;  and,  if  it  can  be  averted  only 
by  special  precautions,  such  as  placing  guards  or  lighting  the 
street,  the  corporation  which  has  authorized  the  work  is  plainly 
bound  to  take  those  precautions.  The  contractor  may  very  prop- 
ably  be  bound  by  his  agreement  not  only  to  construct  the  sewer, 
but  also  to  do  such  other  acts  as  are  necessary  to  protect  travel. 
But  a  municipal  corporation  cannot,  I  think,  in  this  way,  either 
avoid  indictment  in  behalf  of  the  public,  or  its  liability  to  individ- 
uals who  are  injured."  It  is  true  the  question  is  not  entirely 
free  from  diflBculty,  and  that  the  doctrine  of  Barry  v.  St.  Louis, 
17  Mo.  121,  and  Painter  v.  Mayor,  46  Penn.  St.  213,  relied 
upon  and  cited  by  counsel  for  the  defendant,  sustains  their  posi- 
tion ;  but  we  think  the  weight  of  authority,  as  well  as  sound 
reason  and  public  policy,  is*  against  them.  See  Storrs  v.  XTtica, 
72  Am.  Dec.  441,  note;  Bobbins  v.  Chicago,  4  Wall.  657; 
Water  Co.  v.  Ware,  16  Wall.  566 ;  St.  Paul  v.  Seitz,  3  Minn. 
297  (Gil.  205);  Mayor  v.  McCary,  84  Ala.  470;  4  So.  BepV, 
630 ;  Mayor  v.  O'Donnell,  53  Md.  110 ;  Logansport  v.  Dick,  70 
Ind.  65  ;  Detroit  v.  Corey,  9  Mich.  165 ;  Springfield  v.  Le  Claire, 
49  111.  476  ,  Circleville  v.  Neuding,  41  Ohio  St.  465 ;  Nashville 
V.  Brown,  9  Heisk.  1 ;  Wilson  v.  Wheeling,  19  W.  Va.  323 ;  2 
Dill.  Mnn.  Corp.,  §§  1027,  1029,  1030.  It  is  undeniable  that 
the  ditch  dug  across  the  street  for  the  purpose  of  constructing  the 
sewer  was  performed  by  the  contractor  under  the  express  authority 
of  the  city.  It  let  the  contract  to  him  to  do  the  work  as  specified, 
and  authorized  him  to  excavate  the  street  for  that  purpose,  but 
the  primary  obligations  to  keep  the  street  in  a  reasonably  safe  con- 
dition for  travel  devolved  upon  it  by  laws  from  which  it  could 
not  divorce  itself  by  contract.  Such  a  ditch,  left  uncovered,  and 
not  properly  lighted  or  guarded  at  night,  across  a  public  street, 
necessarily  involved  great  danger  and  liability  to  injury  to  those 
who  might  have  to  travel  it.  The  public  have  a  right  to  assume 
that  a  duty  imposed  by  law  is  performed,  and  that,  in  the  absence 
of  notice  by  lights  or  safeguards,  such  duty  will  be  attended  to. 
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and  the  street  kept  in  a  reasonably  safe  condition  for  travel. 
Snch  a  daty  cannot  be  evaded  by  contract.  When  the  manici* 
pality  makes  a  contract  with  a  person  for  the  construction  of  a 
sewer,  which  necessarily  requires  an  excavation  in  the  street  that 
will  render  it  unsafe  and  dangerous  to  travelers  at  night,  unless 
protected  by  lights  and  guards,  and  such  person,  although  an  in- 
dependent contractor,  in  the  prosecution  of  the  work  leaves  the 
street  in  an  unsafe  condition  for  travel,  by  reason  whereof  an  in- 
jury is  sustained  by  another,  the  corporation  will  be  liable,  with- 
out regard  to  the  stipulations  in  the  contract  in  respect  thereto^ 
While  the  defendant  very  properly  has  provided  in  its  contract 
that  the  contractor  shall,  in  the  prosecution  of  the  work,  observe  all 
necessary  precautions  against  accidents  from  leaving  the  street 
in  an  unsafe  condition,  yet  it  cannot  avoid  liabilities  for  in  juries 
resulting  from  negligence  to  observe  these  precautions  not  caused 
by  the  plaintiff's  want  of  ordinary  care,  and  must  see  to  it  that 
such  duty  is  fully  performed,  to  avoid  liability  therefor.  The 
judgment  mnst  be  reversed,  and  the  cause  remanded  for  such 
further  proceedings  as  may  be  necessary  in  accordance  with  this 
opinion. 


Gulf,  C.  &  S.  F.  R.  Co.  v.  Levi. 

(18  S.  W.  R.  191;  76  Tex.  'OT.) 

1.  Common  Carribbs.  LiABUiiTT  for  Depreciation  in  Perishable 
OoODS  IN  Ck)N8BQUBNCB  OF  DELAY.  Where  the  transportation  of  a  car-load 
of  lemons  was  delayed  for  several  days  by  the  overpowering  force  of  rioters 
and  without  fault  of  the  railroad  company,  it  is  not  liable  for  depreciation  re- 
sulting from  the  perishable  nature  of  the  goods  in  consequence  of  such  delay^ 
if  there  was  no  neglect  to  bestow  proper  care  upon  the  goods. 

Shepa/rd  dh  MiUer  for  appellant.     JB.  P.  Ayrea  for  appellee. 

Stayton,  C.  J.  A  fnrther  consideration  of  this  case  induces 
ns  to  believe  that  the  former  disposition  made  of  it  was  errone- 
one,  and  the  motion  for  rehearing  is  sustained.  Appellee  brought 
this  action  to  recover  damages  resulting  from  delay  in  trans- 
porting a  car-load  of  lemons,  received  by  appellant  from  another 
railway  company  at  Bosenberg  Junction,  to  be  transported  to 
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Fort  Worth.  He  alleged,  if  the  lemoas  bad  been  transported 
within  a  reasonable  time,  they  wonld  have  reached  Fort  Worth 
on  September  27,  at  which  time  they  were  then  worth  in  the 
market  $12  per  box,  but  that  thej  were  not  delivered  at  Fort 
Worth  until  October  2,  when  they  were  worth  in  the  market 
only  $4  per  box,  and  that  by  reason  of  this  delay  he  was  damaged 
$2,000,  there  being  two  hnndred  and  fifty  boxes.  He  further  * 
alleged  that  the  lemons  were  shipped  from  New  Orleans  in  a 
ventilated  car,  as  was  necessary  for  their  preservation,  but  that 
while  en  route  they  were  transferred  from  that  to  a  dose  car, 
whereby  they  were  caused  to  heat  and  rot,  and  that  from  this 
cause  fifty  boxes  were  lost,  for  which  he  asked  $600  as  damages. 
He  further  alleged  that  he  was  compelled  to  assort  the  lemons 
itfter  they  were  received  at  Fort  Worth,  which  cost  him  fifty 
cents  per  box,  and  this  he  also  sought  to  recover.  The  petition 
then  proceeds  as  follows :  ^  ^  Wherefore  plaintiff  avers  and  charges 
that,  by  reason  of  said  unreasonable  delay  in  the  transportation 
■and  delivery  of  said  lemons  as  aforesaid,  and  the  depreciation  of 
the  price  thereof  as  aforesaid,  and  the  transferring  said  lemons 
from  said  ventilated  car  to  said  close  car  as  aforesaid,  he  has  been 
damaged  in  the  sum  of  two  thousand  seven  hundred  and  twenty- 
five  dollars,"  for  which  he  prays  judgment.  Defendant  answered 
by  a  general  denial,  and  further  specially  pleaded  as  follows: 
*^  And  for  further  and  special  answer  the  defendant  says  that,  if 
it  ever  received  the  fruit  described  in  plaintiffs  petition,  the 
«ame  was  received  by  it  at  Rosenberg  Junction  from  the  6.,  H. 
4fe  S.  A.  Sy.  Company,  and  was  immediately  forwarded  from 
aaid  station  in  said  car  in  which  the  same  had  been  delivered  to 
defendant,  without  opening  the  same.  That  the  said  car-load  of 
fruit  was  carried  with  speed  and  safety  to  the  city  of  Temple,  in 
Bell  county,  through  which  it  had  to  pass  to  be  delivered  to 
plaintiff  at  Fort  Worth.  That  said  car,  on  its  arrival  at  Teniple, 
was  taken  from  the  train,  and  side-tracked  by  a  mob  of  persons, 
who,  at  the  time,  were  engaged  in  a  riot  in  the  said  city  of  Tem- 
ple, and  in  the  removal  and  destruction  of  defendant's  property, 
including  its  road-bed,  rolling  stock,  freight,  etc.,  at  said  place. 
That  said  rioters  were  in  great  force  and  number,  and  that  it  was 
impossible  for  defendant,  with  its  agents  and  employes,  to  resist 
them,  or  dispossess  them  of  defendant's  property.    That  when 
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the  plaintiff's  fruit  arrived  at  Temple  in  the  said  car  the  said  riot- 
ers  immediately  stopped  the  train  and  ear  bearing  the  said  fruit, 
and  took  possession  thereof  and  out  of  the  control  of  defendant 
with  overpowering  force  and  arms,  and  against  its  protest,  and 
notwithstanding  its  strenuous  and  exhausting  efforts  to  prevent 
the  same.  The  said  rioters  uncoupled  the  cars,  and  forced  said 
car  of  fruit  upon  a  side  track,  where,  by  overwhelming  force  and 
arms  and  violence,  for  the  space  of,  to-wit,  five  days,  they  held 
possession  of  the  same,  refusing  to  permit  the  defendant  to  remove 
the  same ;  and  using  force  and  violence  to  prevent  defendant,  and 
its  agents  and  employes,  from  moving  said  car,  as  it  then  offered 
and  wished ;  and  was  ready  to  do.  Defendant  says  that  it  had 
remaining  in  its  employ  at  and  during  said  time  a  sufficient  num- 
ber of  competent  employes,  who  would  have  moved  its  trains  and 
carried  said  car  of  fruit  and  other  freight,  had  it  not  been  pre- 
vented by  the  force  and  violence  herein  charged.  Defendant 
made  every  possible  effort  to  resume  control  of  its  property,  and 
to  move  its  said  trains,  and  ship  the  car  bearing  plaintiff's  fruit, 
and  through  its  manager  and  agents  appealed  to  city,  county 
and  state  authorities  and  officers  for  assistance  and  force  to  control 
said  riot,  and  the  prevailing  unlawful  force,  and  to  assist  defend- 
ant to  repossess  itself  of  its  property,  and  to  pursue  its  lawful 
business.  But  defendant  says  that  neither  the  city,  county  nor 
state  officers  and  authorities  were  able  to  furnish  sufficient  force 
to  subdue  said  riot,  and  dispossess  said  rioters,  and  drive  them 
from  the  occupation  of  defendant's  property.  That  this  state  of 
affairs  existed  for  the  space  of,  to-wit,  five  days,  during  which  the 
plaintiff's  fruit  was  in  the  control  and  in  the  possession  of  said 
rioters,  and  could  not  be  handled  or  transported  by  defendant 
That  immediately  after  the  cessation  of  said  riot,  and  the  disper- 
sion of  said  rioters,  which  occurred  at  the  end  of,  to-wit,  five 
days,  the  defendant  immediately  recovered  its  property  and  freight, 
and  took  possession  of  said  car,  and,  as  soon  as  it  was  possible 
transported  the  same  to  its  destination,  namely,  the  city  of  Fort 
Worth,  in  Tarrant  county,  where  it  delivered  the  same  at  once  to 
plaintiff.  Wherefore  defendant  says  that  it  has  not  been  guilty 
of  any  negligence  in  and  about  said  transportation  of  said  car, 
and  said  delay  was  not  due  to  the  negligence  of  its  duties  by  de. 
fendant,  but  solely  and  wholly  and  entirely  to  the  act  of  the  said 
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rioters  and  unlawful  persons,  and  to  the  inability  of  the  peace- 
officers  of  the  city  of  Temple  and  county  of  Bell  and  state  of 
Texas  to  disperse  the  said  rioters,  and  restrain  them  from  acts  of 
violence,  and  permit  the  defendant  to  pursue  its  ordinary  and 
peaceful  avocation.  And  all  this  the  defendant  is  ready  to  verify, 
and  prays  judgment."  The  plaintifE  filed  a  general  demurrer  to 
this  plea  as  setting  up  no  lawful  defense,  which  was  sustained  by 
the  court.  There  was  a  judgment  for  the  plaintiff,  from  which 
this  appeal  is  prosecuted. 

From  the  statement  it  will  be  seen  that  plaintiff  based  his  claim 
for  damages  mainly  on  the  ground  that  there  was  an  unreason- 
able delay  in  the  transportation  of  the  lemons.  If  a  defense  to  a 
claim  for  damages  resulting  from  such  a  cause,  other  than  inevi- 
table accident  or  the  act  of  God,  can  prevail,  there  can  be  no  doubt 
that  the  answer  sets  up  such  a  defense  ;  and,  if  a  good  defense  to 
any  part  of  the  plaintiff's  claim  was  set  up  in  the  answer,  it  was 
error  to  sustain  a  demurrer  to  it.  Under  the  statutes  of  this  state 
the  liability  of  the  common  carrier  is  that  imposed  by  the  rules  of 
the  common  law.  "  He  is  liable  not  only  for  losses  occasioned  by 
secret  theft  or  embezzlement,  but  for  those  inflicted  by  highway 
robbery,  by  the  spoliations  and  outrages  of  mobs,  rioters  and  in- 
surgents. The  most  resistless  and  destructive  conflagration,  if 
occasioned  by  human  agency,  without  any  negligence  whatever 
on  the  part  of  the  carrier,  will  furnish  no  valid  ground  of  exemp- 
tion." Chevallier  v.  Straham,  2  Tex.  122.  For  failure  to  carry 
and  deliver,  the  carrier  cannot  excuse  himself  by  reason  of  the 
fact  that,  through  human  agency,  not  under  his  control,  this  was 
prevented  without  fault  on  his  part ;  but  if  the  property  be  wholly 
lost  or  partially  decayed  through  some  inherent  quality,  without 
fault  on  the  part  of  the  carrier,  this  will  excuse  the  failure  safely 
to  carry  and  deliver,  for  the  operation  of  the  laws  of  nature,  work- 
ing destruction  or  loss,  furnish  the  same  excuse  as  do  tempest, 
lightning  or  other  cause  termed  the  '*  act  of  God."  The  reasons 
on  which  the  common-law  rule  is  based  are  thus  stated  by  the 
English  judges,  whose  knowledge  of  the  ground-work  of  that 
system  has  never  T>een  questioned :  In  Forward  v.  Pittard,  1 
T.  B.  27,  the  reasons  are  thus  stated  by  Lord  Mansfield  : 
^'  But  to  prevent  litigation,  collusion  and  the  necessity  of  going 
into  circumstances  impossible  to  be  unraveled,  the  law  presumes 
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af^inst  the  carrier,  nnless  he  shows  that  it  was  done  by  the  king's 
enemies,  or  by  such  act  as  could  not  happen  by  the  intervention 
of  man,  as  storms,  lightning  and  tempests.  If  an  armed  force 
<;ame  to  rob  the  carrier  of  the  goods,  he  is  liable ;  and  a  reason  is 
given  in  the  books,  which  is  a  bad  one,  viz.,  that  he  ought  to 
have  a  sufficient  force  to  repel  it ;  but  that  would  be  impossible  in 
some  cases,  as,  for  instance,  in  the  riots  in  the  year  1780.  The 
true  reason  is,  for  fear  it  may  give  room  for  collusion,  that  the 
master  may  contrive  to  be  robbed  on  purpose,  and  share  the 
spoil."  The  reasons  are  thus  stated  by  Best,  C.  J.,  in  Biley  v. 
Home,  6  Bing.  220 :  "  When  goods  are  delivered  to  a  carrier, 
they  are  usually  no  longer  under  the  eye  of  the  owner ;  he  seldom 
follows  or  sends  any  servant  with  them  to  their  place  of  destina- ' 
tion.  If  they  should  be  lost  or  injured  by  the  grossest  negligence 
of  the  carrier  or  his  servants,  or  stolen  by  thorn,  or  by  thieves 
in  collusion  with  them,  the  owner  would  be  unable  to  prove  either 
of  these  causes  of  loss.  His  witnesses  must  be  the  carrier's  ser- 
vants, and  they,  knowing  that  they  could  not  be  contradicted, 
would  excuse  their  masters  and  themselves.  To  give  due  secu- 
rity to  property,  the  law  has  added  to  that  responsibility  of  a 
carrier,  which  immediately  rises  out  of  his  contract  to  carry  for  a 
reward,  namely,  that  of  taking  all  reasonable  care  of  it,  the  re- 
sponsibility of  an  insurer.  From  his  liability  as  an  insurer,  the 
carrier  is  only  to  be  relieved  by  two  things,  both  so  well  known 
to  all  the  country  when  they  happen  that  no  person  would  be  so 
rash  as  to  attempt  to  prove  that  they  had  happened  when  tliey 
had  not,  namely,  the  act  of  God  and  the  king's  enemies." 

The  same  reasons  do  not  apply  when  the  thing  is  actually 
transported  and  delivered,  although  when  delivered  it  may  be 
greatly  diminished  in  value  by  a  fall  in  the  market-price,  or 
its  value  partially  or  entirely  destroyed  by  reason  of  its  inherent 
perishable  nature,  which  has  worked  its  partial  or  entire  destruo- 
tion  while  in  transit.  The  rule  is  thus  stated  by  a  recent  text- 
writer,  in  acconianoe  with  the  view  expressed  by  many  others: 
^'But  the  reasons  upon  which  the  extraordinary  responsibility  of  the 
common  carrier  for  the  safety  of  the  goods  is  founded  do  not  re- 
quire that  the  same  responsibility  should  be  extended  to  the  time 
occupied  in  their  transportation.  The  danger  of  loss  by  robbery 
or  embezzlement,  or  theft  by  collusion  and  fraud  on  his  part,  has 
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DO  application  when  the  mere  time  of  the  carriage  is  concerned. 
^  His  first  datj/  it  is  said,  *  is  to  carry  the  goods  safely,  and  the 
second  to  deliver  them ; '  and  it  woald  be  very  hard  to  oblige  a 
carrier,  in  case  of  any  obstruction,  to  risk  the  safety  of  the  goods 
in  order  to  prevent  delay.     His  duty  is  to  deliver  the  goods 
within  a  reasonable  time,  which  is  a  term  implied  by  the  law  in 
the  contract  to  deliver ;  as  Tindal,  C.  J.,  puts  it,  when  he  says : 
'  The  duty  to  deliver  within  a  reasonable   time  being  merely 
a  term  ingrafted  by  legal  implication  upon  the  promise  or  duty  to 
deliver  generally.'     In  this  respect,  therefore,  the  common  car- 
rier stands  upon  the  same  ground  with  other  bailees,  and  may  ex- 
cuse delay  in  delivery  of  the  goods  by  accident  or  misfortune,  al- 
though not  inevitable  or  produced  by  the  act  of  God.    All  that 
can  be  required  of  him  in  such  an  emergency  is  that  he  shall 
exercise  due  care  and*  diligence  to  guard  against  the  delay, 
and  that,  if  it  occur  without  his  fault  or  negligence,  he  shall  omit 
no  reasonable  efforts  to  secure  the  safety  of  the  goods."     Hutch. 
Garr.,  §  330.    See,  also,  sections  292,  331,  335.    Many  cases  are 
cited  in  the  notes  illustrative  of  the  application  of  this  rule,  and 
we  will  briefly  refer  to  some  more  recent.    In  Haas  v.  Railroad 
Co.,  85  Am.  &  Eng.  By.  Cas.  672 ;  7  S.  E.  Rep'r,  629,  it  was 
held  that  the  company  was  not  liable  for  loss  resulting  from 
"  delay  in  delivering  freight,  caused  by  a  strike  of  its  employes, 
accompanied  by  intimidation  and  violence  which  could  not  be 
prevented  or  suppressed  by  either  the  company  or  the  civil  author- 
ities."    The  loss  in  that  case  resulted  from  a  fall  in  the  market- 
price  between  the  time  the  freight  would  ordinarily  have  been  de- 
livered, but  for  the  obstruction,  and  the  time  when  it  was  delivered. 
In  the  case  of  Geismer  v.  Railway  Co.,  102  N.  T.  563 ;  7  N.  E. 
BepV,  828,  the  same  ruling  was  made,  and  the  case  distinguished 
from  Weed  v.  Railway  Co.,  17  N.  T.  362,  and  Blackstock  v.  Rail- 
road  Co.,  20  N.  Y.  48.    Case  last  cited,  while  affirming  the  rule 
quoted  from  Hutchison  on  Carriers,  held  that  the  simple  fact  that 
employes  refused  to  work  did  not  relieve  the  carrier  from  liability 
for  failure  to  transport  freight  within  the  usual  time.     Railroad 
Co.  V.  Hollowell,  65'  Ind.  189,  was  a  case  in  which  a  carrier  was 
sought  to  be  held  liable  for  failure  to  receive  and  transport  freight 
witbin  the  usual  time,  and  the  company  set  up  a  defense  similar 

to  that  uiged  in  the  case  before  us.    After  stating  the  rule  as  to 
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the  liability  of  carriers  for  failure  to  deliver  at  place  of  destina- 
tion, the  court  said  :    ^  But  the  strict  role  contended  for  by  the 
appellee  is  applicable  to  common  carriers  only  after  they  have  re- 
ceived the  goods  for  transportation,  and  fail  to  deliver  them  at 
their  destination,  or  when  they  are  lost.    In  cases  like  the  present, 
for  delay  in  receiving  and  carrying  the  goods,  the  carrier  is  not  an 
insurer,  and  is  bound  only  by  the  general  rule  of  liabiUty  for  a 
breach  of  his  contract,  or  of  his  public  duty  as  a  carrier ;  and  may 
be  excused  for  delay  in  receiving  the  goods,  or  in  transporting 
them  after  they  have  been  received,  whenever  the  delay  is  neces- 
sarily caused  by  unforeseen  disaster  which  human  prudence  cannot 
provide  against,  or  by  accident  not  caused  by  the  negligence  of 
the  carrier,  or  by  thieves  and  robbers,  or  an  uncontrollable  mob.' 
In  Railway  Co.  v.  Hazen,  84  HI.  36,  it  was  held  competent  for 
the  carrier  to  show,  in  a  suit  for  damages«resulting  from  delay  in 
the  transit  of  freight,  that  the  delay  was  caused  solely  by  irresis- 
tible violence  of  men  who  were  not  in  the  employment  of  the 
company;  and  that  when  employes  suddenly  refused  to  work  and 
were  discharged,  and  others  employed  who  were  prevented  by 
lawless  violence  of  those  discharged  from  doing  duty,  the  company 
was  not  liable  for  delay  thus  caused*     The  case  of  Railroad  Co. 
V.  Bennett,  6  Am.  &  Eng.  Ry.  Cas.  402,  decided  by  the  supreme 
court  of  Indiana,  affirms  the  rule  asserted  in  Railroad  Co.  v. 
HoUowell,  though  the  case  was  one  under  contract.     Many  cases 
might  be  cited  in  which  carriers  have  been  held  not  liable  for  in- 
jury resulting  solely  from  delay,  when  this  was  shown  to  have 
been  caused  by  misfortune  or  accident,  not  such  as  woald  relieve 
the  carrier  for  loss  of  freight  or  failure  to  deliver  it.    We  are  of 
opinion  that  the  answer  excluded,  presented  a  good  defense  to  so 
much  of  the  action  as  sought  to  recover  damages  for  decline  in 
market-price  of  lemons  during  time  of  transit. 

It  may  be  true  that  the  answer  does  not  present  a  defense  aris- 
ing from  the  fact  that  the  lemons  may  have  become  less  valuable 
while  in  transit  by  reason  of  material  decay  without  fault  on  part 
of  carrier ;  for  tiiere  is  no  averment  in  the  pleadings  of  either 
party  that  there  was  any  diminution  in  value  on  that  account. 
Plaintiff  does  allege  that  they  heated,  and  on  that  account  rotted 
to  a  given  extent,  but  that  was  attributed  to  the  wrongful  act  of 
defendant  in  putting  them  in  an  improper  car.     To  the  extent  the 
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fmit  may  have  deteriorated,  on  account  of  its  perishable  nature, 
while  in  transit,  the  facts  pleaded  would  furnish  a  defense,  if  de- 
fendant bestowed  upon  it  proper  care  ;  for  in  such  case  such  a  loss 
would  be  attributed  solely  to  the  delay  which  the  answer  excuses. 
For  the  error  of  the  court  in  sustaining  the  demurrer  the  judg- 
ment  will  be  reversed,  and  the  cause  remanded. 

Z>aty  of  cazrieni  in  case  of  unavoidable  delay. —  In  ease  of  anavoidable 
delay  in  the  tiaDBportation  of  freight,  it  is  the  duty  of  the  carrier  to  exercise 
a]l  reasonable  care  and  diligence  for  the  preservation  of  the  property  in  his 
charge.  Bowman  ▼.  Teal,  d8  Wend.  806;  Vicksbnrg,  etc.,  R.  Co.  ▼.  Ragsdale, 
46  Miss.  458;  Bennett  t.  Byram,  88  Miss.  17;  Lowe  y.  Moss,  12  111.  77;  Eyaiui 
T.  Hatton,  5  Scott,  670. 


HSNKSS  V.  ClTT  OF  MINNEAPOLIS. 
(44  N.  W.  B.  lOM;  42  Minn.  580.) 

1.  MxjNiciFAL  Corporations.  Duty  in  Rboard  to  Icb  on  Sidbwalkb. 
The  duty  of  a  city  to  exercise  reasonable  care  to  keep  its  sidewalks  in  a  safe 
condition  does  not  extend  to  the  remoyal  of  ice,  which  constitutes  no  other  de- 
fect than  slipperiness,  there  being  no  such  accumulation  of  ice  as  to  constitute 
an  obstruction  to  travel,  and  no  ridges  or  inequalities  of  such  height,  or  lying 
at  such  inclination  or  angle,  as  would  be  likely  to  trip  passengers  or  cause 
them  to  fall. 

2.  The  duty  of  the  city  in  this  regard  is  not  affected  by  the  fact  that  the  ice 
la  in  part  the  result  of  artificial  causes,  as  of  water  escaping  from  hose,  and 
not  wholly  of  natural  causes,  such  as  the  fall  of  rain. 

Penney  <&  Sogers  for  appellant.  Robert  D.  Russell  for  re- 
spondent. 

Mttohell,  J.     The  trial  court  was  clearly  right  in  dismissing 

the  case  on  the  ground  that  plaintiff  had  failed  to  establish  a 

cause  of  action.     The  sum  of  all  the  evidence  is  that  it  was,  and 

for  some  time  had  been,  cold  winter  weather,  and  all  the  side- 

i^alks  in  the  dty  were  covered  with  ice  to  a  certain  extent,  so  that 

^'  if  a  man  didn't  take  care  he  was  liable  to  slip  and  fall  almost  any 

piBce."     About  a  week  previous  to  the  accident  there  had  been 

a  fire  in  the  building  abutting  on  the  sidewalk  where  plaintiff 

snBtained  the  injury,  during  which  some  water  escaped  from  the 

boee,  and  ran  upon  the  sidewalk,-  which  was  then  covered  with  a 

coating  of  snow,  which  soon  after  froze,   and  remained  in  that 
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condition,  without  any  thaw,  until  the  time  of  the  accident.  The 
result  was  that  the  ice  was  a  little  thicker  on  this  part  of  the  side- 
walk than  elsewhere,  and  also  a  little  rougher,  because  of  the 
foot-prints  of  people  who  stepped  in  the  wet  snow  at  the  time  of 
the  fire.  But  this  extra  thickness  of  ice  was  very  small,  and  the 
roughness  comparatively  slight.  As  one  witness  put  it,  "there 
was  no  particular  bad  deep  places,  or  big  high  ridges,  to  amount 
to  any  thing;  there  was  no  place  you  could  stub  your  toe." 
Another  witness  said  the  best  explanation  he  could  give  of  the 
roughness  spoken  of  was  "  if  there  was  a  coating  of  snow  on  this 
floor,  and  you  were  to  step  on  it,  it  would  make  a  dent  in  it ;  it 
was  something  like  that.  Of  course,  stepping  into  it,  all  water, 
and  letting  it  freeze,  it  wouldn't  remain  as  thick  a  dent  as  tiiat." 
The  witnesses  describe  the  thickness  of  the  ice  as  from  two  to  two 
and  a  half  inches.  It  is  evident  that  neither  the  thickness  of  the 
ice,  nor  the  roughness  spoken  of,  was  such  as  to  form  an  obstruc- 
tion to  travel,  or  to  render  this  part  of  the  walk  appreciably  less 
safe  than  any  other  sidewalk.  Neither  was  it  any  more  slippery. 
Hence  we  can  see  no  reason  why  it  was  any  more  the  duty  to  re- 
move this  ice  than  it  was  to  remove  it  from  any  other  sidewalk. 
Appellant  seems  to  argue  that  the  fact  that  this  ice  was  in  part 
the  result  of  an  artificial  cause,  and  not  wholly  of  natural  causes, 
such  as  the  fall  of  rain  or  snow,  makes  a  difference.  But  no  such 
a  distinction  can  be  maintained.  The  liability  of  the  city  must 
rest  upon  some  ground  of  fault  or  neglect  on  part  of  its  ofiScers 
who  have  charge  of  the  streets,  and  such  fault  or  neglect  is  no 
more  involved  in  removing  ice  formed  by  water  from  hose  than 
ice  formed  by  rain  from  the  clouds.  Nason  v.  City  of  Boston,  14r 
Allen,  508.  The  only  evidence  as  to  how  the  accident  occurred 
is  that  of  the  plaintiff  himself,  who  says  that,  as  he  was  traveling 
this  sidewalk,  "  he  slipped  with  his  right  foot,  and  fell  over,  and 
fell  on  his  leg,  and  broke  it."  He  does  not  claim  that  his  foot 
struck  an  obstruction,  or  that  any  obstruction  existed ;  simply  that 
he  slipped  and  fell,  as  he  might  have  done  on  any  sidewalk  that 
was  icy. 

Upon  such  a  state  of  facts,  there  can  be  no  recovery  against  the 
city,  nnless  it  is  the  duty  of  such  municipalities  to  keep  their  side- 
walks clear  of  ice.  In  this  climate  such  a  thing  would  be  a  physical 
impossibility,  and  an  attempt  to  do  it  would  involve  an  amount 
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of  expense  that  would  bankrupt  any  city.  No  court  has  ever 
held  that  reasonable  care  required  an  attempt  to  do  any  such 
thing.  An  unbroken  line  of  authorities  hold  that  mere  slipperi* 
ness  of  a  sidewalk  by  either  ice  or  snow  is  not  a  defect  for  which 
cities  are  liable ;  that  their  obligation  to  keep  their  streets  in  a 
safe  condition  does  not  extend  to  the  removal  of  ice,  which  con- 
stitutes no  other  defect  than  slipperiness.  Among  the  great 
number  of  cases  to  this  effect  are  Stanton  v.  Springfield,  12  Allen, 
566 ;  Nason  v.  City  of  Boston,  supra ;  Stone  v.  Hubbardston,  100 
Mass.  49 ;  Smyth  v.  Bangor,  72  Me.  249 ;  McKellar  v.  Detroit, 
57  Mich.  158 ;  23  N.  W.  Rep'r,  621 ;  Taylor  v.  Yonkers,  105  N. 
Y.  202;  11  N.  E.  Rep'r,  642;  Chicago  v.  McGiven,  78  111.  347; 
Brobnrg  v.  Des  Moines,  63  Iowa,  523 ;  19  N.  W.  Rep'r,  340 ;  Cook 
V.  Milwaitkee,  24  Wis.  270 ;  27  Wis.  192 ;  Bleakley  v.  Prescott,  12 
Ont.  App.  637.  In  the  present  case,  as  already  remarked,  there 
was  nothing  but  the  slipperiness  which  caused  the  accident. 
There  was  no  such  accumulation  of  ice  as  to  constitute  an  obstruc- 
tion to  travel ;  neither  were  there  any  ridges  or  irregularities  of 
such  height,  or  lying  at  such  inclination  or  angle,  as  would  be 
likely  to  trip  passengers,  or  cause  them  to  fall. 
Order  affirmed. 

liability  for  aooidentfl  by  reason  of  snow  and  ice  upon  sidewalks  and 
streets. — The  mere  fact  that  a  sidewalk  or  waj  has  become  slippery  by  reason 
of  snow  or  ice,  will  not  render  a  municipalitj  liable  to  one  who  is  injared  by 
reason  of  its  slippery  condition.    Sandolt  v.  Norwich,  87  Conn.  615;  Seeley  v. 
Litchfield,  49  Conn.  134;  Cloughessey  v.  Waterbury,  51  Conn.  405;  Chicago 
Y.  Hislop.  (SI  m.  86;  Chicago  v.  McGiven,  78  111.  847;  Brobnrg  v.  Des  Moines, 
68  Iowa.  528;  Tripp  v.  Lyman.  87  Me.  250;  Smith  t.  Bangor,  72  Me.  242;  Stan- 
ton ▼  .  Springfield,  12  Allen,  556;  Johnson  v.  Lowell,  12  Allen,  572;  Nason  ▼. 
Boston,  14  Allen,  508;  Stone  v.  Habbardston,  100  Mass.  49;  Gilbert  v.  Box- 
bnry,  100  Mass.  185;  Keith  v.  Brockton,  186  Mass.  119;  Evans  v.  Utica,  69  N. 
T.  166;  Taylor  v.  Yonkers,  105  N.  Y.  202;  Kinney  v.  Troy,  108  N.  Y.  567; 
Kaveny  v.  Troy,  108  N.  Y.  571;  Harrington  v.  Buffalo,  121  N.  Y.  147;  Chase 
▼.  Cleveland,  44  Ohio  St.  505;  Mauch  Chunk  v.  Kline,  lOOPenn.  St.  119;  Cook 
▼.  Milwaukee,  24  Wis.  270;  S.  C..27  Wis.  191;  Ward  v.  Jefferson,  24  Wis.  842; 
Stilling  V.  Thorp,  54  Wis.  588;  Hill  v.  Fond  du  Lac,  56  Wis.  242;  Schroth  v. 
Piescott,  63  Wis.  652;  Grossenbach  v.  Milwaukee,  65  Wis.  81;  Clark  y.  Dis- 
trict of  Columbia,  8  Mackey,  79;  .Ringland  v.  Toronto,  28  U.  C.  C.  P.  93; 
BUkely  ▼.  Prescott,  12  Ont.  App.  687. 

Bat  if  the  accumulation  is  due  to  the  fault  of  the  municipality,  either  in 
nag^ligently  suffering  water  to  escape  upon  the  walk  or  in  failing  to  remedy 
defective  or  uneven  condition  of  the  same,  or  if  the  snow  or  ice  is 


214  Hbnkbs  v.  Oity  of  Mhi^nbapolis. 

allowed  to  Temain  an  anreasonable  length  of  time  in  a  loogh,  uneven  and 
dangerous  condition,  it  will  be  liable.  Gollins  ▼.  GoancU  Bluffs,  82  Iowa,  824; 
Savage  ▼.  Bangor,  40  Me.  176;  Luther  y.  Worcester,  97  Mass.  268;  Stone  ▼.  Hub- 
bardflton,  100  Mass.  49;  Street  v.  Holjoke,  105  Mass.  82;  Billings  v.  Worces- 
ter, 102  Mass.  829;  Pinkliam  ▼.  Topsfield,  104  Mass.  78;  Morse  ▼.  Boston,  109 
Mass.  446;  McAuley  v.  Boston,  118  Mass.  503;  Loker  v.  Brookllne,  13  Pick. 
343;  Whitman  t.  Groveland,  131  Mass.  553;  Hutohlns  v.  Boston,  97  Mass.  272; 
Fitzgerald  v.  Woburn,  109  Mass.  204;  Stonton  v.  Springfield,  12  Allen,  566; 
Adams  ▼.  Chioopee,  147  Mass.  440;  Hall  t.  Manchester,  40  N.  H.  410;  Todd  y. 
Troy,  61  N.  Y.  506;  McLaughlin  v.  Corry,  77  Penn.  St.  109;  Hampson  y.  Taj- 
lor,  15  R.  L  88;  Cook  y.  Milwaukee,  24  Wis.  270;  Smith  y.  Chicago,  88  Fed. 
Rep'r,  888;  Barton  y.  Montpelier,  80  Vt.  650. 

The  liability  is  in  all  cases  based  upon  negligence,  and  what  will  amount  to 
negligence  must  depend  in  a  large  measure  upon  the  circumstances  of  the  par- 
ticular case.  Gongdon  y.  Norwich,  87  Conn.  414;  Burr  y.  Plymouth,  48  Conn. 
460;  Landolt  y.  Norwich,  87  Conn.  615;  Dooley  y.  Meriden,  44  Conn.  117; 
Clougbessey  y.  Watorbury,  51  Conn.  405;  Boulder  y.  Niles,  9  Col.  415;  Chicago 
y.  Hislop,  61  111.  86;  Hayes  y.  Cambridge.  136  Mass.  402;  Booney  y.  Randolph, 
128  Mass.  580;  Battorsby  y.  New  York,  7  Daly,  16;  Taylor  y.  Yonkers,  105  N.  Y. 
202;  Pomfrey  y.  Saratoga,  104  N.  Y.  459;  Foxworthy  y.  Hastings,  25  Neb.  138; 
Clark  y.  District  of  Columbia,  8  Mackey,  79;  Stowart  y.  Woodstock,  etc.,  Co., 
15  U.  C.  Q.  B.  427;  Whito  y.  Livingston,  10  Cush.  259;  Mosby  y.  Troy,  61 
Barb.  550. 

There  can  be  no  liability,  until  a  sufficient  time  has  elapsed  to  enable  the 
corporation,  by  the  exercise  of  reasonable  diligence,  to  remove  or  remedy  the 
dangerous  condition.  Cunningham  y.  St.  Louis,  96  Mo.  58;  Blakely  y.  Troy, 
18  Hun,  167;  Hayes  y.  Cambridge,  136  Mass.  402;  Harrington  y.  Bu&lo,  121 
N.  Y.  147. 

The  fall  of  snow  has  been  held  to  be  sufficient  notice  to  the  municipality 
that  a  dangerous  condition  might  ensue.  Foxworthy  y.  Hastings,  25  Neb.  183. 
But  in  another  case  where  the  injury  was  received  on  January  28,  and  there 
was  no  direct  evidence  of  how  long  the  icy  condition  of  the  walk  had  existed, 
it  was  held  that  notice  could  not  be  inferred  from  proof  that  the  temperature 
had  been  below  freezing  since  January  17  and  that  there  was  a  snow  fall  on 
January  22  and  not  again  until  after  the  accident.  Foley  v.  Troy,  45  Hun, 
896.  Where  the  ice  is  formed  from  wator  escaping  from  a  hydrant  the  fact 
that  the  hydrant  liad  been  leaking  all  winter  was  held  sufficient  to  charge  the 
municipality  with  notice.     Corbett  v.  Troy,  53  Hun,  228. 

If  the  accident  is  due  in  part  to  a  defect  in  the  walk  and  in  part  to  ice  for 
which  the  municipalty  \a  not  responsible  there  may  be  a  recovery.  Atoliison 
v.  King,  9  Eans.  550;  Hampson  v.  Taylor,  15  R.  I.  83.  So  when  the  walk  is 
laid  with  too  much  pitch  or  incline.  Haskell  v.  Des  Moines,  74  Iowa,  110; 
Perkins  v.  Fond  du  Lac,  34  Wis.  35;  Hill  v.  Fond  du  Lac,  56  Wis.  242. 

It  is  negligence  for  a  person  to  attempt  to  pass  over  a  walk  which  he  per- 
ceives to  be  in  a  slippery  condition  and  which  he  might  avoid.  Quincy  v. 
Barker.  81  III.  800;  Aurora  v.  Pulfer,  56  111.  270;  Chicago  v.  Bixby.  84  111.  82; 
Schaeffier  v.  Sandusky,  33  Ohio  St.  246;  Durkin  v.  Troy,  61  Barb.  437;  Evans 
▼.  Utica,  69  N.  Y.  166;  Belton  v.  Baxter,  54  N.  Y.  245;  Pennsylvania  R.  Go. 
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V.  Bathgeb,  82  Ohio  St.  66;  Wilson  y.  Charleston,  8  Allen,  187;  Horton  v. 
Ipswich,  12  Cash.  488;  Coates  y.  Canaan,  51  Vt.  181;  Perkins  ▼:  Fond  da  Lac, 
84  Wis.  485. 

In  McKellar  v.  Detroit,  57  Mich.  158,  it  is  said  that  local  asage  goes  far 
toward  fixing  the  dnties  of  manicipal  corporations  in  regard  to  snow  and  ice. 
In  mU  y.  Fond  du  Lac,  56  Wis.  242,  248,  the  daty  Is  thus  defined:  "  The 
qaestion  was  not  whether  the  mere  sadden  decliyitj  in  the  sidewalk,  in  the 
absence  of  anj  storm  or  freezing,  would  haye  been  dangerous,  nor  whether 
the  mere  storm  and  f reeling  weather,  in  the  absence  of  the  walk  in  question, 
and  with  a  walk  differently  constructed,  would  haye  caused  danger,  bat 
whether  that  walk  so  constructed,  with  such  ice  and  snow  as  would  ordinarily 
accumulate  upon  it  during  such  seyere  storms  and  freexlng  weather  as  ordi- 
narily occurred  at  that  season  of  the  year,  at  the  place  of  the  injury,  would  be 
unsafe  for  trayelers  upon  it.  If  in  that  condition  and  under  such  circumstan- 
ces it  was  unsafe,  then  it  was  defectiye.  It  was  clearly  the  proyince  of  the 
jury  to  determine  that  question." 

In  Foley  y.  Troy,  45  Hun,  896,  898,  the  court  say:  "  It  is  yery  eyident  that 
the  decisions  of  our  highest  court,  in  this  class  of  cases,  are  imposing  upon 
dties  in  the  northern  part  of  the  state  a  burden  in  regard  to  the  snow  and  ice 
of  the  winter  which  is  very  oppressiye.  To  require  a  city  to  clean  off  the 
BDOW  and  ice  from  all  its  many  miles  of  sidewalks,  or  to  be  liable  to  afly  one 
who  may  slip  thereon,  is  to  place  upon  it  a  duty  needing  large  expenditures 
and  numerous  officials.  It  is,  perhaps,  a  questionable  construction,  which  has 
eyolyed  this  duty  from  the  mere  obligation  of  keeping  sidewalks  in  repair." 
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(44  K.  VT.  B.  984;  79  Mloh.  471) 

1.  Railroad  Compaitibs.    Powbr  to  Compel  thb  Making  of  Priyatb 
CB088IK0B.  A  statute  required  that  where  a  railroad  was  adjacent  to,  or  laid  upon 
a  highway,  open,   unobstructed  residence  crossings  substantially  as  are  pro- 
yided  for  highway  crossings,  should  be  proyided  and  maintained  by  the  rail- 
road company,  proyided  the  same  should  be  ordered  by  the  railroad  commis- 
noner.     In  a  suit  to  recoyer  the  penalty  proyided  by  the  ordinance  for  a  fail- 
mer  to  construct  a  crossing  to  the  farm  residence  of  one  F.  in  a. case  falling 
ynthin  the  statute,  and  which  had  been  ordered  by  the  railroad  commissioners. 
It  was  held:    (1)  That  in  so  far  as  the  act  proyided  for  taking  the  property  of 
the  railroad  oompan]^  for  public  use  without  compensation  it  was  unconsti- 
tntional  and  yoid.  (3)  That  railroad  companies  could  not  be  compelled  to  erect 
mnd  maintain  residence  crossings  at  their  own  expense  for  the  use  and  benefit  of 
Indiyidaals,  when  no  statute  requiring  it  existed   at  the  time  of  the  con- 
siraction  of  the  road.    (8)  That  the  facts  of  the  case  did  not  bring  it  within 
the  power  of  police  regulation. 

Oeo.  Jerome  and  K  W.  Maddaugh  for  appellant.     8.  V.  JR. 
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Trowbridge^  Attorney- General,  and  Oeo.  W.  Smithy  Profiecoting 
Attorney,  for  the  people. 

Grant,  J.  The  people  bring  their  suit  under  Act  No.  166, 
Laws  1889,  to  recover  a  penalty  for  the  failure  of  the  defendant 
to  provide  an  open,  unobstructed  residence  crossing,  suitably 
guarded,  in  front  of  the  residence  buildings  of  one  Henry  Fall, 
in  the  township  of  Bloomfield,  Oakland  county.  Judgment  was 
rendered  against  the  defendant  for  $140,  and  it  appeals.  The  fol- 
lowing facts  were  stipulated,  and  constitute  all  the  evidence  that 
was  introduced  upon  the  trial,  viz.:  ''(1)  That  the  defendant  is 
a  corporation,  and  owns  and  operates  a  railroad  between  the  city 
of  Detroit  and  the  city  of  Grand  Haven,  in  the  state  of  Michigan, 
which  runs  through  the  township  of  Bloomfield,  in  the  county  of 
Oakland,  in  said  state.  (2)  That  at  a  point  on  defendant's  road 
about  one  mile  northerly  of  the  village  of  Birmingham,  in  said 
county  of  Oakland,  one  Henry  Fall  owns  a  farm  on  the  northerly 
side  of  said  road,  and  has  his  residence  there  adjacent  to  the  said 
railroad,  and  the  railroad  is  between  his  residence  and  the  usually 
traveled  public  highway,  and  immediately  adjacent  to  said  road, 
and  is  parallel  to  said  road.  (3)  That  said  Henry  Fall  has  a  farm 
crossing,  which  was  provided  and  is  maintained  by  the  defendant 
company,  with  suitable  openings  and  gates  thereto,  affording  him 
ingress  and  egress  across  defendant's  road,  between  his  residence 
and  the  highway.  (4)  That  the  defendant  and  said  Henry  Fall 
derive  title  to  their  said  real  properties  independently  from  the 
same  common  remote  grantor,  the  said  Fall  having  purchased 
since  defendant's  right  of  way  was  obtained  and  its  road  con. 
strncted.  (5)  That  the  defendant  company  has  been  in  possession 
of  the  right  of  way  through  said  township  of  Bloomfield,  adjacent 
to  said  Fall's  farm  and  residence,  and  in  operation  of  its  railroad, 
for  more  than  forty  years  last  past.  (6)  That  the  commissioner 
of  railroads,  the  Honorable  John  T.  liich,  on  the  16th  day  of 
November,  A.  D.  1889,  made  an  examination,  finding  and  order 
on  complaint  of  said  Fall,  all  substantially  as  alleged  in  the  dec- 
laration, a  copy  of  which  order  was  duly  served  upon  the  defend- 
ant  company  as  alleged,  requiring  it,  in  pursuance  of  the  provis- 
ions of  section  15,  article  4  of  Act  No.  198,  Session  Laws  1873, 
as  amended  by  Act  No.  165,  Session  Laws  1889,  within  ten 
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days  from  said  date,  to  construct  an  open,  nnobstracted  residence 
crossing,  suitably  guarded,  substantially  as  provided  for  highway 
and  street  crossings,  and  thereafter  to  efficiently  maiutaiu  the 
same,  so  as  to  give  Henry  Fall  a  near,  safe  and  convenient  outlet 
or  passage-way  from  his  residence  or  real  property  over  de- 
fendant's track  to  the  highway  running  in  front  of  the  same,  to- 
wit,  at  the  place  of  residence  of  said  Henry  Fall,  on  the  line  of 
defendant's  railway  as  aforesaid.  (7)  That  defendant  has  ne- 
glected and  refused,  and  still  neglects  and  refuses,  to  comply 
with  such  order,  substantially  as  alleged  in  plaintiff's  declara-^ 
tion." 

That  portion  of  Act  No.  166,  above  mentioned,  imposing^ 
upon  railroad  companies  the  duty  to  provide  and  maintain  these 
crossings,  reads  as  follows :  ^^  And  in  cases  where  a  railroad  is  im* 
mediately  adjacent  to  or  laid  upon  a  highway,  *  *  *  open, 
unobstructed  residence  crossings,  suitably  guarded,  substantially 
as  are  provided  for  highway  and  street  crossings,  shall  be  pro- 
vided and  maintained  by  the  railroad  corporation  operating,  said 
railroad;  provided,  the  same  shall  be  so  ordered  by  the  railroad 
commissioner."  The  defendant  contends  that  this  provision  in- 
fringes section  14,  article  18,  of  the  constitution  of  Michigan, 
which  provides  that  "  the  property  of  no  person  shall  be  taken  for 
public  use  without  just  compensation  therefor."  The  argument 
for  plaintiff  is  :  (1)  It  is  an  exercise  of  the  general  police  power  over 
railroads.  (2)  It  is  an  exercise  of  the  police  power  regulating  the 
special  duties  imposed  upon  railroad  companies.  It  is  apparent 
that  this  provision  of  the  statute,  enacted  in  1889,  imposes  ad- 
ditional burdens  and  expense  upon  railroad  companies.  It  re* 
quires  them  to  construct  and  maintain  residence  crossings  at  their 
own  expense,  in  addition  to  highway  and  farm  crossings.  Except 
as  imposed  by  statute,  no  obligation  exists  on  the  part  of  a  rail- 
road company  to  give  a  right  of  way  over  its  road  to  private  in- 
dividuals. While  it  is  a  qtuisi  public  corporation,  still,  in  the 
holding  and  use  of  its  land,  it  is  entitled  to  the  same  protection  as 
are  natural  persons. 

The  following  propositions  can  be  regarded  as  well  settled:  (1), 

The  police  power  of  the  state  over  railroads  includes  all  those 

r^ulations  which  are  necessary  for  the  safety  and  protection  of 

persons  and  property  in  transit  over  them,  or  crossing  them 

VOL,  n— 38. 
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aponthe  public  highways.  The  state  may,  therefore,  require  the 
use  of  air-brakes,  the  erection  of  fences  and  cattle-guards,  the 
8top]>ing  of  trains  at  the  crossings  of  other  railroads,  the  pse  of 
bells  and  whistles,  and  many  other  things  which  will  readUy  suggest 
themselves.  This  principle  is  commended  by  good  sense,  and  is 
too  well  established  to  require  the  citation  of  authorities.  (2) 
The  power  to  require  railroads  to  erect  and  maintain  farm  cross- 
ings has  been  the  policy  of  this  state  from  the  beginning.  Comp. 
Laws  1857,  §  1987.  The  original  charters  of  the  Detroit  and 
Pontiac  Bailroad  Company  and  of  the  Oakland  and  Ottawa 
Eailroad  Company,  to  which  the  defendant  succeeded,  require 
it.  Nearly,  if  not  all  the  railroad  companies  of  Michigan  have 
acquired  tiieir  rights  of  way  under  statutes  containing  this  provis- 
ion. They  have  condemned  lands  and  paid  the  owners  compen- 
sation with  this  in  view.  There  has,  therefore,  been  no  hardship 
or  injustice  in  these  requirements,  nor  in  compelling  the  com- 
panies to  fulfill  them.  So  far  as  I  have  investigated  our  sister 
stattt  have  similar  statutes,  and  their  constitutionality  has  been 
generally  sustained  as  within  the  police  power  lodged  in  the  state. 
(3)  Municipal  authorities,  although  expressly  authorized  by  stat- 
ute, cannot  lay  out  a  highway  across  the  road-bed  of  a  railroad, 
and  compel  the  erection  and  maintenance  of  cattle-guards,  etc., 
without  compensation.  The  statute  conferring  this  authority  was 
held  to  be  repugnant  to  the  constitution  of  Michigan,  and  void. 
People  V.  Eailroad  Co.,  62  Mich.  277;  17  N.  W.  Rep'r,  841; 
Grand  Trunk  Railway  Co.  v.  Hough,  61  Mich.  507  ;*  28  N.  W. 
Rep'r,  532 ;  Grand  Rapids  v.  Railway  Co.,  68  Mich.  641 ;  26  N. 
W.  Rep'r,  159.  (4)  The  land  of  a  railroad  company  can  no  more 
be  taken  for  the  use,  benefit  or  convenience  of  an  individual  than 
can  the  property  of  a  natural  person.  This  principle  is  held  ap- 
plicable to  the  case  of  one  railroad  crossing  the  track  and  road-bed 
of  another  railroad.  Grand  Rapids,  N.  &  L.  S.  R.  Co.  v.  Grand 
Rapids  &  I.  R.  Co.,  35  Mich.  265.  Such  benefit  and  convenience 
are  not  enough.  Something  must  be  shown  to  fairly  bring  the 
case  within  the  general  police  power  which  the  state  may  exercise 
over  railroads.  Now,  an  examination  of  the  record  shows  that  Fall 
applied  for  an  ''open,  unobstructed  residence  crossing,  suitably 
yarded,  as  required  by  section  15  of  said  act"  It  is  not  an  ap- 
plication for  improving,  changing  or  constructing  the  farm  -*~^'»- 
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ing,  referred  to  in  paragraph  3  of  the  stipulated  facts.  That 
crossing,  therefore,  has  no  bearing  upon  the  controversy.  We 
pass  .no  opinion  upon  the  duty  of  defendant  to  change  this 
farm  crossing  so  as  to  conform  to  the  requirements  of  the  statute 
in  that  regard.  That  question  is  not  in  the  case.  Nothing  in 
the  record  shows  whether  the  residence  crossing  was  located  in 
the  same  place  as  the  farm  crossing  or  not.  We  must,  therefore, 
consider  this  as  an  application  de  novOj  and  the  sole  question  in 
the  case  to  be  whether  a  railroad  company  can  be  compelled  to 
make  a  crossing  over  its  track  from  a  highway  to  a  person's  resi- 
dence, where  none  existed  before.  The  answer  to  the  question 
depends  upon  whether  the  facts  agreed  upon  make  a  case  for  the 
exercise  of  the  police  power  of  the  state.  Plaintiffs  concede  that 
the  property  in  this  case  is  not  taken  for  public  use.  Its  taking, 
therefore,  can  only  be  justi^ed  upon  the  ground  of  public  regu- 
lation. The  burden  of  proof  was  upon  the  plaintiff.  No  infer- 
ence can  be  drawn,  unsupported  by  proofs,  to  sustain  the  action  of 
the  commissioner,  or  to  bring  it  within  the  rule.  His  action  is  final 
only  when,  as  in  the  verdict  of  a  jury,  there  is  evidence  to  support 
it.  Fall  purchased  the  premises  with  the  situation  just  as  it  is  now, 
and  as  it  has  been  for  many  years,  possibly  forty,  the  length  of  time 
that  the  defendant's  railroad  has  been  built.  The  record  is  silent 
as  to  whether  he  has  any  other  access  to  a  highway,  or  as  to  the 
character  and  extent  of  his  business,  except  that  he  owns  a  farm. 
But  whether  it  is  a  fruit,  grain  or  stock  farm ;  whether  it  contains 
one  acre  or  more ;  whether  he  requires  the  crossing  to  drive  stock 
over ;  or  whether  he  requires  it  for  any  other  purpose,  except  for 
the  passage  of  himself  and  family  —  we  are  not  informed.  The 
irresistible  conclusion  from  the  whole  record  is  that  Fall's  appli- 
cation and  the  order  of  the  commissioner  were  made  with  sole 
reference  to  his  (Fall's)  benefit  and  convenience.  It  is  apparent 
that  every  open  crossing  into  the  public  highway  across  a  railroad 
track  increases,  rather  than  diminishes,  the  danger  of  travel,  by 
giving  animals  the  opportunity  to  get  upon  the  track  in  front  of 
paasing  trains.  These  residence  crossings  cannot,  therefore,  be 
jOBtified,  on  the  ground  of  protection  and  safety  to  passengers  and 
property.  The  statute  applies  to  all  residence  buildings.  If 
plaintiff's  contention  be  correct,  then  a  land-owner,  across  whose 
land  a  railroad  has  been  constructed,  and  who  has  been  amply 
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compensated  in  damages,  may  erect  twenty  or  more  residence 
buildings  on  the  land  fronting  the  railroad  and  the  highway,  sell 
them,  together  with  the  lands  on  which  they  are  situated,  and 
compel  the  railroad  company  to  construct  and  maintain  as  many 
residence  crossings.  Such  action  would  seriously  increase  the 
dangers  of  travel,  and  impose  heavy  additional  burdens  upon  rail- 
roads. If  it  is  the  duty  of  the  state  to  provide  access  for  every 
citizen  to  the  public  highway,  so  that  he  may  obey  the  venire  of 
the  courts,  pay  his  taxes,  vote,  send  his  children  to  school,  and 
exercise  all  the  prerogatives  of  citizenship,  the  state  cannot  per- 
form this  duty  by  taking  the  property  of  one  citizen,  and  giving 
it  to  another,  without  compensation. 

We,  therefore,  conclude  (1)  that  the  act  above  mentioned,  in  so 
far  as  it  provides  for  taking  the  property  of  a  railroad  company 
for  public  use  without  compensation,*  is  unconstitutional  and  void; 
(2)  railroad  companies  cannot  be  compelled  to  erect  and  maintain 
residence  crossings  at  their  own  expense,  for  the  use  and  benefit 
of  individuals,  when  no  statute  requiring  them  existed  at  the  time 
of  the  construction  of  the  road  ;  (8)  the  facts  in  this  case  do  not 
bring  it  within  the  power  of  police  regulation. 

Judgment  must  be  reversed,  and  no  new  trial  ordered. 

Champlin,  0.  J.,  and  Campbell  and  Long,  JJ.,  concur. 

Morse,  J.  (dissenting.)  Act  No.  165,  Public  Laws  1889,  of 
this  state,  provides,  among  other  things,  as  follows:  "And  in 
cases  where  a  railroad  is  immediately  adjacent  to  or  laid  upon  a 
highway,  and  intervenes  between  said  highway  or  the  usually- 
traveled  portion  thereof  and  the  residence  buildings  of  real  prop- 
erty  fronting  upon  said  highway,  unobstructed  residence  cross- 
ings, suitably  guarded,  substantially  as  are  provided  for  highway 
and  street  crossings,  shall  be  provided  and  maintained  by  the  rail* 
road  corporation  operating  said  railroad ;  provided,  the  same  shall 
be  so  ordered  by  the  railroad  commissioner."  I  think  this  pro- 
vision of  the  act  is  valid,  as  a  proper  exercise  of  the  police  power 
of  the  state  and  its  control  over  railroads,  as  applied  to  all  such 
roads  built  after  its  passage ;  and,  perhaps,  it  might  not  be  uncon- 
stitutional  as  applied  to  cases  of  railroads  built  and  operated  be- 
fore this  act  took  effect,  when  the  residence  building  was  upon 
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the  premises  before  the  railroad  company  ran  its  road  between  it 
and  the  highway.  Bnt  in  this  case  it  appears  that  the  railroad 
company  and  the  residence  owner  acquired  title  from  the  same 
grantor,  and  that  the  railroad  company  got  its  title  first.  Whether 
the  company  has  a  title  in  fee  or  only  a  right  of  way  does  not  ap. 
pear,  and,  if  a  right  of  way,  whether  its  title  was  acquired  by  con- 
demnation or  purchase.  Under  these  circumstances,  I  concur  in 
the  opinion  that  Mr.  Fall,  the  residence  owner,  cannot,  under  this 
act,  compel  the  defendant  to  open  and  maintain  at  its  own  ex- 
pense  the  crossing  provided  for  in  this  act.  The  law  cannot  be 
given  such  a  retroactive  effect  as  to  destroy  property  rights  in 
real  estate,  vested  for  more  than  forty  years  in  the  defendant, 
without  compensation,  and  throw  additional  hardens  for  all  time 
upon  such  real  estate — burdens  not  contemplated  nor  necessary 
for  any  reason  when  such  property  was  acquired.  This  being  a 
penal  action,  it  must  be  considered  under  the  finding  that  the  de- 
fendant obtained  its  title  before  Mr.  Fall  purchased  his  farm,  and 
that  both  hold  their  lands  by  deeds  from  a  common  grantor ; 
that  the  residence  was  not  built  at  the  time  the  railroad  was,  or, 
if  built,  that  the  owner  of  it,  this  common  grantor,  received  at 
that  time  adequate  compensation  for  the  inconveniences  resulting 
from  the  running  of  the  railroad  between  the  house  and  the  high- 
way. For  this  reason  I  agree  in  the  result  of  this  case  as  an- 
nounced by  my  brethren.  Bnt  I  am  satisfied  that  a  railroad  com- 
pany does  not  stand,  as  to  the  exercise  of  state  control,  upon  the 
same  footing  as  private  persons,  and  that  its  property  can  be  sub- 
jected to  burdens  not  imposed  on  the  mere  owners  of  private 
property,  used  purely  and  exclusively  for  private  interests  and 
purposes,  for  the  reason  that  all  property  devoted  to  public  uses 
takes  on  qtMsi  public  qualities,  and  is,  therefore,  subject  to  limita< 
tions  on  such  use  by  the  state,  and  to  legislative  control,  when 
such  control  seems  necessary  to  the  legislature,  and  is  reasonable ; 
and  of  the  necessity  of  such  control  the  legislature  is  the  sole 
judge,  and  courts  can  only  inquire  into  the  reasonableness  of  the 
methods  of  such  control.  A  railroad  may  be  required  to  fence  its 
tracks  and  construct  cattle-guards  and  to  construct  farm  crossings. 
The  railroads  of  this  state  have  always  been  subjecj;  to  regulations 
of  this  kind  imposed  upon  them  by  the  state,  and  no  one  has 
doubted  the  right  of  the  legislature  to  regulate  and  control  them 
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in  this  respect.  And  I  am  not  prepared  to  say  that  this  act  coald 
not  reach  back,  and  be  operative  and  valid,  in  a  case  where  the 
dwelling-honse  was  npon  the  land  at  the  time  the  road  was  bnilt, 
and  the  owner  of  the  land  acquired  his  title  first,  and  the  com- 
pany obtained  its  right  of  way  by  condemnation,  and  the  residence 
owner  has  no  access  to  any  other  highway.  In  other  words,  I 
am  satisfied  of  the  authority  of  the  l^islatnre,  under  the  general 
police  power  of  the  state,  to  make  the  r^ilation  as  to  residence 
crossings  found  in  this  act,  and  that  it  is  a  reasonable  one,  as  ap- 
plied to  cases  arising  after  the  act  became  a  law.  Whether  or  not 
it  can  be  applied  to  cases  where  the  conditions  of  the  premises, 
railroad  and  highway  are  the  same.as  they  were  before  the  pas- 
sage of  the  act,  in  my  opinion  depends  upon  the  reasonablenees 
of  the  regulation  as  applied  to  each  particular  case.  While  con- 
ceding the  potency  of  the  police  power  of  the  state,  I  do  not  think 
it  omnipotent ;  and  as  said  before,  in  Whitney  v.  Board,  39  N. 
W.  Rep'r,  at  page ^2,  the  legislature  cannot  arbitrarily  and  with- 
out reason,  and  in  defiance  of  right,  pass  any  statute  it  may  see 
fit  under  this  power.  This  statute,  while  reasonable  and  proper 
and  valid  as  to  all  conditions  and  circumstances  of  residence  cross- 
ings coming  within  its  provisions  hereafter,  cannot  be  arbitrarily, 
unreasonably,  and  in  defiance  of  right  applied  to  the  case  in 
hand. 

Highwa3ni  cannot  be  laid  out  cnrer  raUroadi  without  oompenaation. — 

In  New  York  it  is  held  that,  under  a  general  reservation  of  power  to  repeal, 
alter  or  amend  incorporation  acts,  the  legislature  may  authorize  highways 
to  be  laid  out  across  a  railroad  without  compensation,  and  that  the  railroad 
may  be  compeUed  to  construct  the  crossing.  Albany  Northern  R.  Go.  v. 
Brownell,  24  N.  Y.  345;  Boston  &  Albany  R.  Go.  ▼.  Greenbush,  62  N.  Y. 
510.  In  Maine  it  has  been  held  that  the  legislature  might  exercise  the  same 
power,  though  the  right  to  repeal,  alter  or  amend  was  not  reserved.  Boston 
&  Maine  R.  Go.  y.  Gounty  Gomrs.,  79  Me.  886.  Other  states  hold  that  high- 
ways cannot  be  laid  out  across  railroads  without  compensation.  Old  Golony 
&  Fall  River  R.  Go.  v.  Gounty  of  Plymouth,  14  Gray,  155 ;.  Boston  &  Maine 
R.  Go.  V.  Gounty  of  Middlesex,  1  Allen,  824 ;  Grand  Rapids  v.  Grand 
Rapids  &  Ind.  R.  Go.,  58  Mich.  641;  Ghicago  &  Grand  Trunk  R.  Go.  v. 
Hough,  61  Mich.  507.  The  compensation  must  include  a  sum  sufficient  to 
enable  the  railroad  to  construct  and  maintain  the  crossing  with  suitable 
signs,  cattle-guards,  eta  Ibid.  But  nothing  can  be  allowed  on  account  of  the 
possibility  of  accidents  at  the  crossing,  nor  for  .the  expense  of  ringing  a  bell» 
or  in  view  of  the  contingency  of  its  having  to  build  a  bridge  to  carry  tho 
highway  over.    Old  Golony,  etc.,  R.  Go.  v.  Gounty  of  Ply  mouthy  14  finj^ 
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156;  Boston  ft  Maine  R.  Co.  v.  Countjr  Comn.,  79  Me.  886  ;  Portland,  etc.» 
E.  Co.  y.  Deezing,  78  Me.  61. 
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(28  Pao.  R.  888:  —  Cal. ). 

1.  Ihbttbance.  Condition  Against  Change  of  Titlb  ob  Pobbbbbion. 
Plaintiff  inanred  certain  hotel  property  in  the  defendant  companj.  The  policy 
provided  that  if  there  should  be  anj  change  in  the  title  or  poeaession  of  the 
property  there  should  be  no  liability  under  the  policy.  Subsequently  the 
plaintiff  leased  the  property  to  S.  for  five  years  with  an  agreement  that  S. 
might  purchase  the  property  at  any  time  within  the  five  years  at  a  spedfied 
price,  and  binding  him  to  purchase  it  at  that  price  on  or  before  the  expiration 
of  the  five  years.  S.  took  possession  of  the  property.  Held,  that  there  was 
snch  a  change  in  the  title  of  the  property  as  avoided  the  policy. 

3.  Effect  of  Notice  to  the  Company.  The  fact  that  the  company 
knew  that  S.  was  in  possession  of  the  property  under  the  lease,  though  It  did 
not  know  of  the  agreement  to  purchase,  would  not  prevent  it  from  insisting 
upon  the  condition  or  constitute  a  waiver  of  it. 

Van  Ne98  dk  Roche  for  appellant.    Barday^  Wilson  <&  Car- 
penter for  respondents. 

WoBKS,  J.    This  was  an  action  on  a  policy  of  fire  insurance. 
Trial  by  the  court,  and  finding  and  jadgment  for  the  plaintiffs. 
The  defendant  appeals  from  the  jadgment,  and  the  case  comes 
up  on  the  jndgment-rolL     The  policy  sued  on  contained  the  fol- 
lowing clause :     ^'  If  the  interest  of  the  assured  in  the  property 
be  other  than  an  absolute  fee-simple  title,  or  if  any  other  person  or 
persons  have  any  interest  whatever  in  the  property  described, 
whether  it  be  real  estate  or  personal  property,  or  if  the  building 
insured  or  containing  the  property  insured  by  this  policy  stands 
on  leased  ground,  or  if  there  be  a  mortgage  or  other  incumbrance 
thereon,  it  must  be  so  represented  to  the  company,    and  so  ex- 
pressed in  the  written  part  of  this  policy ;  otherwise  the  policy 
shall  be  void.     When  the  property  shall  be  sold  or  incumbered  or 
otherwise  disposed  of,   written  notices  shall  be  given  to   the 
company  of  such  sale  or  incumbrance  or  disposal,  and  its  assent 
thereto  indorsed  thereon  ;  otherwise  this  insurance  on  said  prop- 
erty shall  immediately  terminate.     *    *    *    If  the  property  be 
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sold  or  transferred  (in  whole  or  in  part),  or  apon  the  commence- 
ment of  foreclosure  proceedings  against  or  a  sale  under  a  deed  of 
trust,  or  the  existence  of  a  judgment  lien  upon,  or  the  issue  or 
levy  of  an  execution  against,  any  kind  of  property  herein  de- 
scribed, or  if  the  property  be  assigned  under  any  bankrupt  or  in- 
solvent law,  or  any  change  takes  place  in  the  title  or  possession 
(except  in  case  of  succession  by  reason  of  the  death  of  the  as- 
sured), whether  by  legal  process  or  judicial  decree  or  voluntary 
transfer,  assignment  or  conveyance,  or  if  the  title  or  possession 
shall  be  changed  from  any  cause  whatsoever,  *  *  *  then 
there  shall  be  no  liability  whatever  under  this  policy  for  any  loss 
or  damage  resulting  from  fire  or  fires,  whether  such  loss  or  dam- 
age be  immediate  or  remote."  Subsequent  to  the  issuance  of  the 
policy,  the  assured  leased  the  property  to  one  Jerome  D.  Stewart 
for  the  term  of  five  years,  and  the  lease  also  contained  an  agree- 
ment between  the  respondent  and  said  Stewart  for  the  sale  of 
said  property,  as  follows :  "  It  is  further  agreed  that  said  party 
of  the  second  part  may,  at  any  time  during  the  said  term  of  five 
years,  purchase  said  hotel,  lots  and  premises  for  the  sum  of 
$25,000  cash,  and  likewise  purchase  said  carpets,  gas  fixtures  and 
range  at  cost  price.  It  is  further  agreed  that  said  party  of  the 
second  part  will  purchase  said  hotel,  lots  and  premises  on  or  be- 
fore five  years  from  this  date  for  the  sum  of  $25,000,  together 
with  the  said  carpets,  gas  fixtures  and  range  at  their  cost  price." 
It  was  further  agreed  that  the  said  Stewart  should  pay  one-half 
of  the  insurance  on  the  property.  Stewart  took  possession  under 
this  lease. 

It  will  be  observed  that  the  policy  is  rendered  void  if  at  the 
time  of  the  issuance  thereof  any  other  person  or  persons  have 
any  interest  whatever  in  the  property.  So  if,  "  after  the  policy 
takes  effect,  the  property  be  sold  or  transferred,  *  *  *  or 
any  change  takes  place  in  the  title  or  possession  *  *  *  or 
the  title  or  possession  shall  be  changed  from  any  cause  whatso- 
ever." The  sole  question  in  the  case  is  whether  the  contract 
above  mentioned,  and  the  change  of  possession  thereunder,  was 
within  these  prohibitions,  and  worked  a  forfeiture  of  the  policy. 
These  forfeiture  clauses  in  the  policy  should  be  strictly  construed, 
and,  where  the  prohibition  is  against  a  sale  or  alienation  or  con* 
veyance  of  the  property,  an  agreement  to  sell  is  not  within  its 
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terms.  Hitchcock  v.  Insurance  Co.,  26  N.  Y.  68;  Jackson  v. 
Insurance  Co.,  23  Pick.  418 ;  Gingrich  v.  Foitz,  19  Penn.  St. 
38 ;  Masters  v.  Insurance  Co.,  11  Barb.  624 ;  Orrell  y.  Insurance 
Co.,  13  Gray,  431;  Trumbull  v.  Insurance  Co.,  12  Ohio,  306; 
Hill  V.  Protection  Co.,  59  Penn.  St.  474 ;  Insurance  Co.  v.  Kelly, 
32  Md.  421.  And  it  has  been  held  that,  so  long  as  the  assured 
retains  an  insurable  interest  in  the  property,  he  is  entitled  to  re- 
cover to  the  extent  of  such  interest.  Stetson  v.  Insurance  Co., 
4  Mass.  330 ;  8  Kent  Comra.  261 ;  Trumbull  v.  Insurance  Co., 
supra. 

But  the  question  before  us  is  not  whether  there  had  been  a 
sale,  alienation  or  conveyance  of  the  property,  or  whether  the 
assured  had  an  insurable  interest  at  the  time  of  the  loss,  but 
whether  ''any  change"  had  taken  place  in  the  title  or  possession. 
About  this  it  seems  to  us  that  there  can  be  no  doubt.  The  agree- 
ment between  the  parties  gave  the  vendee  the  option  to  buy  at 
any  time  during  the  live  years  for  which  his  lease  ran,  and  abso- 
lutely bound  him  to  buy  and  pay  the  purchase-money  at  the  end. 
of  that  time.  This  gave  him  an  equitable  title  in  the  land.  De 
Rutte  V.  Muldrow,  16  Cal.  506-612 ;  Hall  v.  Center,  40  Cal.  63  ; 
Dowd  V.  Clarke,  54  Cal.  48 ;  Pelton  v.  Insurance  Co.,  77  N.  Y. 
605;  Davidson  v.  Insurance  Co.  (Iowa),  32  N.  W.  Rep'r,  514; 
Oermond  v.  Insurance  Co.,  2  Hun,  540 ;  Eamsey  v.  Insurance 
Co.,  2  Fed.  Rep'r,  429 ;  3  Am.  Law  Reg.  (N.  S.)  438 ;  Moore  v. 
Burrows,  34  Barb.  173. 

If  an  attempt  had  been  made  to  recover  the  possession  of  the 
property  during  the  term  for  any  violation  of  the  terms  of  the 
lease,  he  could  have  defeated  such  recovery  by  exercising  his  op- 
tion to  buy.  He  was  entitled,  under  his  agreement,  to  continue 
in  the  possession  of  the  property  either  before  or  at  the  end  of 
his  tenancy  by  paying  the  purchase- money,  and  upon  such  pay- 
ment he  would  have  been  entitled  to  a  conveyance.  Having  bound 
himself  absolutely  and  unconditionally  to  purchase  and  pay  for 
the  property  at  the  end  of  his  tenancy,  he  would  have  been  bound 
to  purchase  and  make  such  payment,  notwithstanding  the  destruc- 
tion of  the  building  by  fire.  Davidson  v.  Insurance  Co.,  supra ; 
McKechnie  v.  Sterling,  48  Barb.  330.  His  only  right  would  have 
been  to  look  to  the  respondent  for  the  insurance  if  it  had  been 
paid.  It  has  been  held  that  in  such  cases  the  insurance  recovered 
VOL.  n— 29 
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belongs,  id  equity,  to  the  vendee,  and  that  the  vendor  holds  it  in 
trast  for  him.  Reed  v.  Lukens,  44  Penn.  St.  200.  Therefore, 
there  was  not  only  a  change  in  the  title,  but  a  very  important  and 
material  one,  which  took  away  from  the  respondent,  in  a  great 
measure,  the  incentiye  every  one  has  to  preserve  his  property  and 
prevent  its  loss  by  fire.  In  some  of  the  cases  it  is  held  that  such 
a  contract  constitutes  a  sale  of  the  property,  where,  as  in  this  case, 
nothing  is  to  be  done  on  the  part  of  the  vendor  but  to  execute 
the  deed.  Davidson  v.  Insurance  Go.,  supra.  In  this  case  the 
court  said  :  ^^  The  precise  language  of  that  portion  of  the  policy 
which  is  alleged  to  have  been  violated  is  in  these  words :  *  In 
case  any  such  property  shall  be  sold,  conveyed  or  incumbered 

*  *  *  without  the  written  consent  of  this  company  is  ob- 
tained *  *  *  this  policy  shall  immediately  thereafter  be  null 
and  void.'  It  is  manifest  from  the  above  that  the  policy  con- 
templated that  there  might  be  a  sale  without  a  conveyance.  The 
provision  is  the  same  as  if  the  word  ^  or '  had  been  expressed  be- 
,  tween  the  words  '  sold '  and  '  conveyed,'  and  as  if  the  policy  read : 

*  In  case  any  such  property  shall  be  sold  or  conveyed,'  etc    In 
either  case  the  policy  would  be  void.    We  come,  then,  to  the 
question  as  to  whether,  where  one  party  binds  himself  uncondi- 
tionally to  pay  a  certain  price  for  a  piece  of  real  estate,  and  takes 
possession  under  the  contract,  and  the  other  party  binds  himself 
to  convey  the  real  estate  upon  the  payments  being  made,  and 
nothing  remains  to  be  done  but  for  the  party  taking  possession  to 
make  the  payments,  and  for  the  other  to  make  the  deed,  such  con- 
tract constitutes  a  sale  of  the  real  estate,  within  the  meaning  of 
the  policy.    In  answer  to  this  question  we  have  to  say  that  we 
think  it  does.     lint  was  the  real  owner  of  the  house  that  was 
burned.    The  loss  was  his  loss.    The  plaintiff  lost  nothing,  unless 
he  needed  the  house  for  security.     If  lint  is  responsible,  or  the 
property  without  the  house  is  sufficient  security  for  the  balance 
of  the  purchase-money,  the  plaintiff's  claim  can  be  collected,  and 
he  will  have  all  that  he  would  have  had  if  the  house  had  not 
been  burned.    If  he  is  allowed  to  collect  the  insurance  and  tlie 
purchase-money  both,  he  will  profit  by  the  destruction  of    tlie 
property.     That  the  insured  shall  not  by  his  own  voluntary  act 
come  to  have  an  interest  in  the  destruction  of  the  insured  prop- 
erty is  forbidden,  not  only  by  public  policy,  but  by  all  the 


Smith  bt  al.  v.  Phcenix  Ins.  Co.  •  £27 

ims  of  insnrance,  and  is  precisely  what  this  defendant  attempted 
to  gnard  against." 

It  is  nnlformly  held  that  a  vendee  in  possession  under  an  agree- 
ment to  purchase  real  estate  is  in  equity  the  owner  of  the  prop- 
erty, subject  to  the  payment  of  the  purchase-money ;   and  the 
vendor  a  trustee,  with  the  right  to  hold  the  legal  title  until  pay. 
ment  thereof,  and  then  to  convey  to  the  vendee.     Baldwin  v. 
Pool,  74  111.  97 ;   Eoberts  v.  Wilkinson,  34  Mich.  138  ;    Derr  v. 
Delliuger,  75  N.  0.  300 ;   King  v.  Euckman,  21  N.  J.  Eq.  599 ; 
Holbrook  v.  Betton,  5  Fla.  99.     And  such  an  interest  will  be  re- 
garded as  an  absolute  interest,  where  the  assured  has  represented 
his  interest  to  be  such.     Hough  v.  Insurance  Co.,  29  Conn.  10 ; 
Insurance  Co.  v.  Wilgus,  88  Penn.  St.  107;  Insurance  Co.  v. 
Dyches,  56  Tex.  565 ;  Insurance  Co.  v.  Crockett,  7  Lea,  725. 
The  respondent  could  not  have  conveyed  the  property  to  another, 
even  if  the  agreement  could  be  construed  as  one  not,  in  terms, 
binding  him  to  convey.    If  the  contract  left  the  purchase  at  the 
option  of  Stewart,  the  respondent  could  not  convey  away  the 
property  until  the  time  for  exercising  such  option  had  expired. 
Kerr  v.  Day,  14  Penn.  St.  112.    In  this  case  the  purchase  was  not 
left  to  the  option  of  the  vendee.     He  had  the  option  to  buy  at 
any  time  before  the  expiration  of  the  term,  but  was  bound  abso- 
lutely  to  purchase  at  the  end  of  his  term .     We  think  it  is  clear, 
therefore,  that  there  was  such  a  change  of  title  here  as  to  avoid 
the  policy.     The  fact  that  the  agreement  to  convey  was  coupled 
with  a  lease  of  the  property,  under  which  alone  the  vendee  might 
have  taken  possession,  does  not  seem  to  us  to  be  at  all  material. 
The  equitable  title  passed,  and  he  was  as  much  in  possession  un- 
der the  agreement  to  convey  as  under  the  lease.     The  court 
found  that  the  appellant  had  notice  before  the  loss,  that  Stewart 
-was  in  possession  of  the  property  under  the  lease,  but  that  it  had 
no  knowledge  of  the  fact  that  the  agreement  to  convey  was  con- 
tained in  such  lease.    We  do  not  think  that  such  notice  to  the  com- 
pany could  ajSect  its  right  to  insist  upon  the  enforcement  of  the  ex- 
press provisions  of  its  contract,  or  constituted  a  waiver  of  such  right. 
Judgment  reversed,  with  instructions  to  the  court  below  to 
render  judgment  on  the  findings  in  favor  of  the  defendant. 

We  coocm* :    Beatty,  C.  J.;  Fox,  Sharpstein,  J  J. 
X  dissent :    Paterson,  J. 
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Thornton,  J.  I  concur  in  the  jadgment,  on  the  groand  that 
there  was  a  change  of  possession  by  the  lessee's  (Stewart's)  tak- 
ing possession  under  the  lease,  and  when  this  change  took  place  all 
Uability  under  the  policy  sued  on  was,  by  its  terms,  at  an  end. 

1.  Imiimioe — condition  against  change  of  title. — ^Change  of  title  by  death 
held  not  within  the  condition.  Richardson's  Adm.  ▼.  Gennan  Ins.  Co.,  1  Am. 
B.  R.  &  Corp.  Bep.  708;  Pfister  v.  Gerwig,  ante. 

2.  Condition  against  inonmbrances.— ^A  provision  that  if  the  property 
shall  become  incumbered  by  mortgage  is  violated  by  a  mortgage  given  to  se- 
cure one  as  surety  for  the  insured,  though  no  right  of  action  has  accrued 
thereunder.  It  was  an  increase  of  the  risk  by  diminishing  the  assured's  inter- 
est in  the  property,    Lee  v.  Agricultural  Ins.  Co.  (Iowa),  44  N.  W.  Bep'r,  688. 


DONBQAN  v.   EbHARDT,    BeCEITEB. 
:0» N.  B.  B.  1061;  119  K. Y.  iSB.) 

1.  Railroad  Companies.  Injury  to  Brakbmbn  from  Collidino  wtth 
A  Horse  Strayed  upon  the  Track  Through  a  Defective  Fence. 
Where  it  is  the  duty  of  a  railroad  company  by  statute  to  maintain  fenoes  along 
its  right  of  way,  and  it  permits  them  to  become  out  of  repair,  and,  in  con- 
sequence of  such  want  of  repair,  a  horse  escapes  upon  the  track  and  causes 
the  wreck  of  a  train,  tbe  company  will  be  liable  to  a  brakeman  on  the  train, 
who,  without  his  fault,  is  injured  in  the  wreck. 

2.  Duty  to  Fence  Track  Independent  of  Statute.  In  the  absence  of 
any  statute  requiring  the  company  to  fence  its  road,  circumstances  may  exist 
in  which  it  would  be  the  duty  of  the  company  at  common  law  to  build  and 
maintain  such  fences  for  the  safety  of  those  employed  or  riding  on  its  trains. 

8.  The  Statute  Construed.  The  statute  in  question  provided  that  in 
case  of  failure  to  build  or  keep  in  repair  a  fence  as  required,  the  company 
should  be  liable  for  the  damages  done  by  its  agents  or  engines  to  any  cattle, 
horses,  sheep  or  hogs  thereon.  Held,  that  the  statute  was  not  intended  to 
limit  liability  to  the  instances  ipedfied,  but  that  such  instances  were  specified 
because,  in  the  absence  of  the  statute,  it  would  be  the  duty  of  the  owner  to 
restrain  his  stock,  and  the  company  would  not  be  liable  for  its  destruction 
while  trespassing  on  its  right  of  way. 

HecUyr  M.  Hitchmgs  for  appellant.  Sherman  Evarta  for 
respondent. 

Eabl,  J.  While  the  plaintiff,  in  1887,  was  in  the  employ  of 
the  defendant,  as  a  brakeman  upon  a  train  of  ears  in  the  night 
time,  the  train  came  in  collision  with  a  horse  npon  the  railroad 
track,  and  was  thereby  wrecked ;  and  he  was  seriously  injured. 
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He  brought  this  action  to  recover  damages  for  his  injuries,  claim- 
ing that  the  horse  got  upon  the  railroad  track  because  the  de- 
fendant had  carelessly  and  negligently  permitted  the  fence  along 
the  railroad  to  become  ruinous,  broken  down  and  out  of  repair, 
aud  that  it  had,  therefore,  violated  the  duty  imposed  upon  it  by 
8ection44of  the  General  Eailroad  Act  of  1850,  which  requires  rail- 
road companies  to  build  and  maintain  fences  on  the  sides  of  their 
roads  of  the  height  and  strength  of  division  fences,  and  that  so 
long  as  such  fences  and  cattle-guards  shall  not  be  made,  and 
when  not  in  good  repair,  such  railroad  corporation  and  its  agents 
shall  be  liable  for  damages  which  shall  be  done  by  the  agents  or 
engines  of  any  such  corporation  to  any  cattle,  horses,  sheep  or 
hogs  thereof.  The  claim  of  the  defendant  was  that  at  common 
law,  independently  of  the  statute,  the  railroad  company  would 
not  have  been  liable  for  the  accident  which  happened  to  the 
plaintiff,  and  that  the  statute  specified  the  extent  of  the  liability 
imposed  upon  a  railroad  corporation  for  its  omission  to  build  or 
maintain  fences,  and  that  thus  it  was  liable  only  for  damages  done 
to  animals  coming  upon  the  railroad  track  through  a  defective 
fence.  The  trial  judge,  however,  submitted  the  case  to  the  jury, 
and  instructed  them  that  if  this  horse  came  upon  the  railroad 
through  a  fence  which  the  defendant  was  bound  to  maintain  and 
keep  in  repair,  and  which  was  negligently  permitted  to  be  out  of 
repair,  the  plaintiflE  could  recover;  and  the  jury  rendered  a  ver- 
dict in  his  favor.  From  the  judgment  entered  upon  the  verdict 
the  defendant  appealed  to  the  general  terra,  and  there  the  judg- 
ment was  reversed  upon  the  ground  that  the  only  responsibility 
of  a  railroad  company  for  defective  fences  is  that  mentioned  in 
the  statute,  and  that  at  common  law,  independently  of  the  statute, 
a  railroad  company  would  not  have  been  liable  to  the  plaintiff  for 
the  injuries  sustained  by  him. 

We  think  the  learned  general  term  fell  into  error.  A  railroad 
compauy,  for  the  safety  of  its  passengers,  as  well  as  its  employes 
upon  its  engines  and  cars,  is  bound  to  use  suitable  care  and  skill 
in  furnishing,  not  only  adequate  engines  and  cars,  but  also  a  safe 
and  proper  track  and  road-bed.  The  track  must  be  properly  laid, 
and  the  road-bed  properly  constructed,  and  reasonable  prudence 
and  care  must  be  exercised  in  keeping  the  track  free  from  ob- 
Btructions,  animate  and  inanimate ;  and  if,  from  want  of  proper 
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care,  snch  obstructions  are  permitted  to  be  or  come  upen  the 
track,  and  a  train  is  thereby  wrecked,  and  any  person  thereon  is 
injured,  the  railroad  company,  npon  plain  common-law  principles, 
must  be  held  responsible.  Experience  shows  that  animals  may 
stray  upon  a  railroad  track,  and  that,  if  they  do,  there  is  danger 
that  a  train  may  come  in  collision  with  them,  and  be  wrecked ; 
and  adequate  measures,  reasonable  in  their  nature,  must  be  taken 
to  guard  against  such  danger.  Independently  of  any  statutory 
requirement,  a  jury  might  find,  upon  the  facts  of  a  case,  that  it 
was  the  duty  of  a  railroad  company  to  fence  its  track,  to  gaard 
against  such  danger.  But,  whatever  the  rule  would  be  independ- 
ently of  the  statute,  there  is  no  reasonable  doubt  that  it  imposes 
the  absolute  duty  upon  a  railroad  company  to  fence  its  tracks. 
That  duty,  it  is  reasonable  to  suppose,  was  imposed,  not  only  to 
protect  the  lives  of  animals,  but  also  to  protect  human  beings 
upon  railroad  trains.  It  is  made  an  unqualified  duty ;  and  for  a 
violation  thereof,  causing  injury,  the  railroad  company  incurs  re- 
sponsibility. The  sole  consequence  of  an  omission  of  the  statu- 
tory duty  is  not  specified,  and  was  not  intended  to  be  specified, 
in  the  statute.  Responsibility  for  injuries  to  animals  was  specially 
imposed,  because  in  most  cases  there  would,  independently  of  the 
statute,  have  been  no  such  responsibility,  as  at  common  law  the 
owner  of  animals  was  bound  to  restrain  them ;  and,  if  they  tres- 
passed upon  a  railroad,  there  was  no  liability  for  their  destruc- 
tion, unless  it  was  willfully  or  intentionally  caused.  We  are, 
therefore,  of  the  opinion  that  the  railroad  company  was  responsible 
to  the  plaintiff  for  the  injuries  which  he  received,  without  any 
fault  on  his  part ;  and  for  this  conclusion  there  is  much  authority 
in  judicial  utterances  to  be  found  in  the  books.  Corwin  v.  Bail- 
road  Co.,  13  N.  T.  42;  Jetter  v.  Railroad  Co.,  *41  N.  T.  162; 
Staat«  V.  Railroad  Co.,  *42  N.  T.  196 ;  Brown  v.  Railroad  Co., 
34  N.  Y.  404;  Shepard  v.  Railroad  Co.,  35  N.  Y.  641 ;  Purdy  v. 
Railroad  Co.,  61  N.  Y.  353;  Jones  v.  Seligman,  81  N.  Y.  190; 
Graham  v.  Canal  Co.,  46  Hun,  386.  The  case  of  Langlois  v. 
Railroad  Co.,  19  Barb.  364,  so  far  as  it  holds  a  different  doctrine, 
does  not  meet  with  our  approval. 

The  order  of  the  general  term  should,  therefore,  be  reversed, 
and  the  judgment  entered  upon  the  verdict  affirmed,  with  costs. 

All  concur. 
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1.  Whether  raihnoad  oompanies  are  bound  at  common  law  to  f  enoe  their 
light  of  way  for  the  safety  of  travelers  and  employes. —  In  Dean  v.  Salliyan 
R.  Co.,  22  N.  H.  810,821,  the  court  says:  "  We  are  by  no  means  sure  that  upon 
the  same  principle  upon  which  towns  and  turnpike  and  bridge  companies 
are  subjected  to  the  duty  of  guarding  dangerous  causeways,  side-hills,  cuts 
and  bridges  by  railings,  for  the  safety  of  travelers,  the  duty  would  not  be  im- 
plied at  common  law,  that  is,  by  an  extension  of  legal  principles,  to  a  new  case 
fiilling  in  pa/ri  ratiane,  upon  railroad  corporations  to  maintain  everywhere, 
where  they  were  needed,  such  fences  bb  would  prevent  any  danger  to  travel- 
ers from  the  animals,  either  of  neighboring  land-owners,  or  others,  escaping 
upon  the  track.  This  point  it  is  at  present  unnecessary  to  decide,  because  we 
are  satisfied  the  same  duty  is  necessarily  implied  from  the  Revised  Statutes." 

In  Lackawanna,  etc.  R.  Go.  v.  Chenewith,  52  Penn.  St.  882,  the  point  was 
involved,  and  the  court  held  that:  *'  Although  a  railroad  may  not  be  bound  to 
fence  its  track  against  trespassing  cattle,  it  is  well  settled  that  as  between  it 
and  its  passengers,  it  must  take  the  risk  of  injury  to  them  from  such  cause; 
and  it  is  no  answer  to  a  claim  for  injury  for  such  a  cause,  that  the  defendant 
was  not  bound  to  fence,  or  that  the  cattle  were  on  their  track  trespassing  with- 
out their  agency  or  knowledge.  Their  being  there  at  the  time  of  the  accident 
always  raises  a  question  of  negligence  or  care;  and  whether  negligence  is  im- 
putable to  the  company,  or  whether  they  have  exercised  due  care  to  guard 
against  obstruction  from  such  cause,  is  always  and  only  determinable  by  the 
jury." 

In  Buxton  v.  North-Eastem  By.  Co.,  L.  B.,  8  Q.  B.  849,  which  was  an  action 
for  an  injury  to  a  passenger  by  a  collision  with  a  bullock  on  the  track,  the 
court  say,  as  to  the  duty  of  railroad  companies  at  common  law,  that  "  they  are 
bound  to  take  every  reasonable  care  to  prevent  danger  to  their  passengers 
from  cattle  coming  on  the  line  in  those  places  where  it  is  probable  that  such 
an  event  may  occur,"  and  that  such  "reasonable  care"  may  require  them  to 
fence  in  certain  localities. 

2.  Wheth*  the  statutory  duty  to  fenoe  Is  for  the  benefit  of  ohlldren. — 
In  Michigan  and  Wisconsin  it  has  been  held  that  the  statutes  of  those  states 
in  regard  to  fencing  railroad  tracks  are  for  the  benefit  of  children,  and  that  a 

,  railroad  company  is  liable  for  an  injnry  to  a  child  who  strayed  upon  the  track 
for  want  of  such  a  fence  as  the  statute  required.  Eeyser  v.  Chicago,  etc.,  R. 
Co.,  86  Mich.  890;  S.  C.  66  Mich.  659;  Marcott  v.  Marquette,  etc.,  R.  Co.,  47 
Mich.  1;  8.  C,  49  Mich.  99;  Schmidt  v.  Milwaukee,  etc.,  R.  Co.,  28  Wis.  186. 
In  Keyser  v.  Chicago,  etc.,  R.  Co.,  66  Mich.  890,  897,  the  court  says: 

'*  The  statute  requires  the  defendant  to  fence  its  road  with  a  fence  *  suf- 
ficient to  prevent  cattle  or  other  animals  from  getting  on  such  railroad.'  This 
clause  quoted  is  only  descriptive  of  the  sufficiency  of  the  structure  to  furnish 
the  required  protection.  The  duty  of  the  company  in  this  respect  is  a  posi- 
tive one.  The  public,  as  well  as  the  company,  are  entitled  to  the  benefit  and 
protection  it  affords  against  the  perils  and  dangers  incident  to  the  use  made 
of  the  road,  and  it  would  be  strange  reasoning  indeed,  that  would  give  to  the 
dtisen  living  along  the  line  of  these  roads  this  barrier  against  danger  of  injury 
to  '  his  cattle  and  other  animals,'  and  deny  it  to  his  infant  children  who  are 
not  yet  old  enough  to  enable  them  to  comprehend  such  perils  and  dangers. 
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The  legislature  never  intended  any  snch  limitation  upon  the  protection  to  be 
famished  by  the  fencing  required  by  the  statute,  and  no  decision  of  any  court 
giving  the  statute  such  a  construction  can  receive  my  approval." 

A  different  view  is  taken  in  Fitzgerald  v.  St.  Paul,  etc,  Ry.  Co.,  29  Minn. 
886. 

A  statute  of  Iowa  provided  that  *'  any  corporation  operating  a  railway,  that 
fails  to  fence  t(ie  same  against  live  stock  running  at  large,  at  all  points,  where 
such  right  to  fence  exists,  shall  be  liable  to  the  owner  of  any  such  stock  in- 
jured or  killed  by  reason  of  the  want  of  snch  fence,  or  for  the  value  of  the 
property  or  damage  caused,"  etc.  Held,  not  to  impose  an  absolute  obligation 
to  fence,  and  that  a  railroad  company  was  not  liable  for  an  injury  to  a  child  by 
reason  of  the  absence  of  a  fence,  there  being  no  other  negligence.  Walken- 
hauer  v.  Chicago,  etc.,  R.  Co.,  17  Fed.  Rep'r,  186,  McCrary,  J. 

3.  Whether  such  statutes  are  for  the  benefit  of  travelers  and  employes  of 
the  company.  —  In  Langlois  v.  Buffalo,  etc.,  R.  Co.,  19  Barb.  864,  which  was 
a  similar  action  to  that  of  the  principal  case,  the  court  held  that  the  same 
statute,  or  one  precisely  like  it,  did  not  impose  any  duty  on  the  company  for 
the  benefit  of  its  employes.  The  principal  case  is  sustained  by  a  dictum  in 
Fitzgerald  v.  St.  Paul,  etc.,  Ry.  Co.,  29  Minn.  836,  which  says  that  the  object 
of  the  statute  was  to  protect  animals  and  travelers  and  employes  on  the  road. 

In  Hynes  v.  San  Francisco,  etc.,  R.  Co.,  65  Cal.  816,  it  appeared  that  plain- 
tiff was  riding  a  horse  which  became  frightened  and  ran  on  the  track  and  was 
injured.  The  company  was  held  liable  because  it  had  neglected  to  construct 
a  fence  at  the  point  in  question,  in  violation  of  the  statute. 


Corn  Exchange  Bank  y.  Fabmebs'  National  Bank  of  Lan- 
caster, Pa. 

(28  N.  E.  R.  023;  118  N.  Y.  443.) 

1.  Banks  and  Banking.  Insolyenct.  CoKTLicnNa  Claiicb  to  Pbo- 
CEBDS  OF  Checks.  C.  ,  holding  a  check  upon  the  defendant  bank  payable  to 
his  order,  indorsed  the  same  in  blank  and  delivered  it  to  the  H.  bank  for  col- 
lection. The  H.  bank  indorsed  it  '*  for  collection  and  credit,*'  and  sent  it  to 
the  plaintiff  bank  which  indorsed  it  **  for  collection  and  remittance  "  and  sent 
it  to  the  defendant,  which  charged  the  check  to  the  drawer  and  canceled  it  and 
mailed  its  draft  for  the  amount  of  the  check,  less  its  charges  to  the  plaintiff. 
The  H.  bank  having  failed  in  the  meantime,  C.  requested  the  defendant  to 
stop  payment  of  its  draft,  which  it  did.  The  plaintiff  bank  sued  to  recover  the 
amount  of  the  draft.  Held,  that  the  defendant,  having  received  the  check  for 
collection  and  having  made  the  collection  and  charged  for  the  service,  became 
the  agent  of  the  plaintiff,  and  that,  having  delivered  to  the  plaintiff  its  draft 
for  the  proceeds,  could  not  resist  payment  of  the  same  on  the  basis  of  the 
legal  or  equitable  rights  of  a  third  person  who  had  no  privity  with  either, 

John  M.  Bowers  for  appellant.  Jeferson  Clark  for  respond- 
ent. 
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FoLLKTT,  C.  J.  In  July,  1884,  Mary  C.  Melson  resided  at 
Lancaster,  Pa.,  where  the  Farmers'  National  Bank  of  Lancaster 
was  located,  with  which  she  kept  an  account.  July  9,  1884,  she 
drew  a  check  on  this  bank  for  $1,871.84,  payable  to  John  J. 
Cameron  or  order,  and  mailed  it  to  him  at  Indianapolis,  Ind., 
who,  July  15,  1884,  indorsed  it  in  blank,  and  delivered  it  to  a 
firm  of  private  bankers  doing  business  at  Indianapolis  under  the 
name  of  "  Harrison's  Bank."  The  check,  though  indorsed  in 
blank,  was  in  fact  delivei^ed  and  received  for  the  purpose  of  col- 
lection only.  The  Corn  Exchange  Bank  was  the  New  York 
city  correspondent  of  Harrison's  Bank,  and  they  exchanged  col- 
lections, and  kept  mutual  accounts,  Harrison^  s  Bank  being  ac- 
customed to  draw  sight-bills  or  checks  against  its  balance  with  the 
Corn  Exchange  Bank.  The  view  we  take  of  this  case  makes  it 
unnecessary  to  further  consider  the  manner  in  which  these  ac- 
counts had  previously  been  kept.  July  15,  1884,  Harrison's 
Bank  indorsed  the  check  to  the  Corn  Exchange  Bank  for  col- 
lection and  credit,  and  forwarded  it  by  mail.  It  was  received 
July  17,  and  credited  by  the  Corn  Exchange  Bank  to  Harri- 
son's Bank,  reserving,  however,  the  right  to  charge  it  to  Harri- 
son's Bank  if  it  should  be  dishonored.  It  was  not  found  by  the 
court,  nor  was  it  asserted,  that  the  Corn  Exchange  Bank  knew, 
or  had  the  slightest  reason  to  suspect,  that  Harrison's  Bank  did 
not  own  the  check,  and  was  acting  only  as  a  collecting  agent  for 
Cameron,  or  some  undisclosed  owner ;  and  so  the  Corn  Exchange 
Bank  became  the  holder  of  the  check  in  good  faith,  and  could, 
had  it  been  dishonored,  have  maintained  an  action  thereon  for 
its  collection.  July  17,  the  Com  Exchange  Bank  indorsed 
the  check  **for  collection  and  remittance"  to  the  Farmers' 
National  Bank  of  Lancaster,  the  drawee,  with  directions  to  remit 
by  draft  payable  in  the  city  of  New  York.  July  18  the  check 
was  received  by  the  Farmers'  National  Bank  of  Lancaster,  was 
charged  to  the  account  of  the  drawer,  Mary  C.  Melson,  and  can- 
celed. For  this  service  the  Farmers'  National  Bank  of  Lancas- 
ter charged  the  Com  Exchange  Bank  $1.84,  and  on  the  same  day 
drew  its  check  or  sight-draft,  payable  to  the  Corn  Exchange 
Bank  or  order,  on  the  First  National  Bank  of  New  York,  for 
$1,870,  and  mailed  it  to  the  Corn  Exchange  Bank. 

The  check  was  no  longer  a  valid  contract.    The  liability  of  the 
vol*,  n.— 80 
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drawer  and  indorsers  thereon  was  ended,  and  conld  never  be  re- 
stored. The  Lancaster  bank  had  legally,  and  in  good  faith,  dis- 
charged its  duty  to  the  drawer,  the  indorsers,  and  the  holder  of 
the  check ;  and  the  Com  Exchange  Bank  had  accepted  of  the 
draft  of  the  Lancaster  bank  in  discharge  of  the  liability  of  the 
drawer  and  indorsers.  The  Lancaster  bank  accepted  of  the 
agency  tendered  by  the  Com  Exchange  Bank,  performed  the 
services,  and  received  payment  therefor.  The  relation  of  principal 
and  agent  was  established ;  and,  in  discharge  of  its  liability  thns 
assumed,  the  Lancaster  bank  mailed  the  draft.  Jaly  17,  1884^ 
Harrison's  Bank  failed ;  and  on  the  18th,  bat  after  the  check  had 
been  paid  and  canceled,  and  the  draft  given  in  payment  mailed^ 
the  drawer  of  the  check,  Mary  C.  Melson,  and  the  payee,  John  J. 
Cameron,  requested  the  Lancaster  bank  to  stop  payment  of  its 
draft,  which  it  did,  and  the  draft  was  dishonored.  The  Com  Ex- 
change ^Bank  brings  this  action  to  recover  the  amount  of  the 
draft,  which  the  Lancaster  bank  defends  on  the  ground  that  the 
plaintiff  did  not  hold  the  check  for  valne,  and  is  not  entitled  to 
its  proceeds  as  against  John  J.  Cameron,  the  payee.  The  defense 
is  not  placed  on  the  ground  that  it  is  necessary  to  protect  the  de- 
fendant from  any  present  or  future  liability  ;  for  it  is  conceded 
that  it  has  exactly  performed  all  of  its  duties  in  respect  to  the 
check.  It  does  not  deny  that  it  became  the  agent,  for  a  considera- 
tion, of  the  Corn  Exchange  Bank,  and  promised  by  its  draft  to 
pay  the  plaintiff  $1,870. 

By  the  law  of  this  state,  Harrison's  Bank  was  the  agent  for 
Cameron,  but  neither  the  plaintiff  nor  defendant  was  his  agent ; 
and,  had  either  neglected  to  take  the  necessary  steps  to  collect  the 
check,  to  Cameron's  injury,  he  would  have  had  no  right  of  action 
against  either,  but  would  have  had  a  c-ause  of  action  against  Har- 
rison's Bank.  Allen  v.  Bank,  22  Wend.  215  ;  Montgomery  Co. 
Bank  v.  Albany  City  Bank,  7  N.  Y.  459 ;  Commercial  Bank  v. 
Union  Bank,  11  N.  T.  203 ;  Ayrault  v.  Bank,  47  N.  Y.  670; 
Exchange  Nat.  Bank  of  Pittsburgh  v.  Third  Nat.  Bank  of  New 
York,  112  U.  S.  '276 ;  5  Sup.  Ct.  Kep'r,  141 ;  Morse  Banks  (8d 
ed.),  §  272.  In  Montgomery  Co.  Bank  v.  Albany  City  Bank 
and  the  Bank  of  the  State  of  New  York,  supra,  the  plaintiff  in- 
dorsed and  sent  a  draft  to  the  Albany  City  Bank  for  collection, 
which  in  turn  indorsed  and  sent  it  to  the  Bank  of  the  State  of 
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New  York  for  collectiou  ;  but  the  latter  bank  negligently  omitted 
to  present  the  draft  for  payment,  and  the  drawer  and  indoreers 
were  discharged.  The  plaintiff  sued  both  banks,  and  recovered 
against  both  at  drcnit,  and  the  judgment  was  affirmed  by  the 
general  term  ;  but  it  was  reversed  in  the  court  of  appeals  as  to 
the  Bank  of  the  State  of  New  York,  and  affirmed  as  to  the  Al- 
bany City  Bank.  It  was  said :  "  The  New  York  State  Bank  was 
the  agent  directly  guilty  of  the  neglect.  That  bank  was  employed 
to  do  the  service  by  the  plaintiff's  agent,  the  Albany  City  Bank, 
as  its  agent,  to  which  it  was  alone  responsible  for  its  acts  and 
neglect,  and  for  which  the  latter,  according  to  the  settled  rule, 
was  alone  responsible  to  the  plaintiff ;  there  being  no  agreement 
to  the  contrary,  expressed  or  implied."  It  is  unnecessary  to 
specially  consider  the  cases  which  were  decided  in  this  state  prior 
to  Allen  V.  Bank,  supra,  or  those  of  states  in  which  it  is  held  tliat 
the  bank '  receiving  payment  of  the  paper  is  the  agent  of  the 
owner,  notwithstanding  it  may  have  passed  through  several  banks 
before  reaching  the  bank  making  the  collection. 

The  ground  upon  which  the  defendant  seeks  to  jnstify  the  re- 
fusal to  perform  its  contract  with  its  principal  seems  to  be  that, 
if  the  plaintiff  receives  the  money,  it  ought  to  pay  it  to  John  J. 
Cameron,  but  may  not,  and,  therefore,  this  defense.  Assuming, 
but  not  deciding,  that  Cameron  could  maintain  an  action  against 
the  Com  Exchange  Bank  to  recover  the  amount  of  the  check, 
such  fact  would  in  no  wise  support  this  defendant's  contention. 
No  contract  relation  exists  between  it  and  Cameron,  nor  is  there 
any  privity  between  them.  When  the  owner  of  commercial 
paper  delivers  it  for  collection  to  bank  A,  which  forwards  it  for 
collection  to  bank  B,  which  in  turn  forwards  it  for  collection  to 
bank  C,  to  which  it  is  paid,  it  has  been  held  that  if  bank  C,  in- 
stead of  paying  the  money  to  bank  B,  retains  and  applies  it  on  a 
debt  due  from  bank  B,  the  owner  (bank  A  being  insolvent)  may 
recover  of  bank  C ;  but  we  are  unable  to  see  that  these  cases 
justify  this  defendant  in  resisting  the  payment  of  its  draft,  to 
which  it  has  no  defense,  for  the  benefit  of  a  third  person,  who 
may  have  a  right  to  recover  the  money  represented  by  it.  The 
eheck  which  the  defendant  received  from  the  plaintiff  having  been 
paid,  charged  to  the  account  of  the  drawee,  and  surrendered,  the 
account  closed,  and  a  draft  therefor  delivered  to  the  Corn  Ex» 
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change  Bank,  the  defendant  cannot  now  assert  as  against  its  prin- 
cipal the  legal  rights  or  equities  of  a  third  person.  McKay  v. 
Draper,  27  N.  Y.  256 ;  Aubery  v.  Fiske,  36  N.  Y.  47 ;  Whart. 
Ag.,  §  242,  and  cases  there  cited.  The  judgment  should  be  re> 
versedy  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Potter,  Vann,  and  Parker,  JJ.,  concur.  Bradley,  J.,  reads 
dissenting  opinion,  and  Brown,  J.,  concurs.  Haight,  J.,  not  sit- 
ting. 

In  this  case  Bradley  and  Brown,  J  J . ,  dissented  and  the  former  filed  a  dis- 
senting opinion  in  which  he  made  the  following  points: 

The  check  having  been  placed  in  Harrison's  hands  for  collection,  and  being 
by  them  indorsed  to  the  plaintiff  for  collection,  the  latter,  by  crediting  them 
with  it  in  general  account,  acquired  no  title  to  it  as  against  Cameron,  the  payee. 
Dickerson  v.  Wason,  47  N.  Y.  439 ;  Warner  v.  Lee,  6  N.  Y.  144;  Commerdal 
Bank  v.  Marine  Bank,  1  Abb.  Ct.  App.  Dec.  405 ;  Farmers'  M.  N.  Bank  ▼. 
King,  57  Penn.  St.  702. 

The  defendant  could  not  voluntarily  bring  forward  the  title  of  a  third  party 
to  defeat  that  of  the  plaintiff.  City  Bank  v.  Perkins,  29  N.  Y.  554 ;  McKay 
V.  Draper,  27  N.  Y.  256  ;  Aubery  v.  Fiske,  86  N.  Y.  47 ;  Hays  v.  Hathorn,  74 
N.  Y.  486. 

But  in  this  case  Cameron  never  parted  with  the  title  to  the  check.  The 
Harrisons  were  employed  by  him  to  collect  it,  and  the  plaintiff  was  employed 
by  them  to  aid  in  the  accomplishment  of  the  purpose  for  which  it  was  left 
with  them  by  the  payee.  The  latter  had  a  right  to  step  in  and  intercept  the 
check  in  the  hands  of  any  party  other  than  a  holder  in  good  faith  for  yalae 
and  reclaim  it  as  his  property,  and  in  like  manner  to  interrupt  the  transmis- 
sion of  the  proceeds  of  it  to  the  Harrisons  and  recover  them.  The  direction  of 
Cameron  to  stop  the  payment  to  the  plaintiff,  operated  as  a  revocation  of  the 
agency  he  had  set  in  motion  and  to  stay,  at  the  then  stage  of  their  progress, 
the  means  which  had  been  adopted  for  its  execution.  It  was  immaterial  that 
the  defendant  had  forwarded  its  draft.  That  was  simply  a  means  of  trans- 
mitting the  money  to  the  plaintiff,  and  the  question  would  have  been  the  same 
if  the  defendant's  messenger  had  been  on  his  way  with  the  money  in  his  pos- 
session to  be  paid  to  the  plaintiff  and  had  been  recalled. 

It  follows  that  the  defendant  was  justified  in  asserting  that  the  plain  tiff  had 
no  right  to  the  fund  represented  by  the  draft,  as  effectually  as  Cameron  could 
have  done  if  he  had  been  interpleaded  as  a  party  defendant,  Comstock  v. 
Hoag,  5  Wend.  600;  Herrick  v.  Carman,  10  Johns.  224;  Barker  v.  Prentiss,  5 
Mass.  430. 

The  state  of  account  between  the  plaintiff  and  the  Harrisons  was  immaterial, 
as  the  plaintiff  made  no  advances  on  the  draft,  but  credited  it  on  general  ac> 
count.  McBride  v.  Farmers'  Bank,  26  N.  Y.  450;  Lindauer  v.  Fourth  National 
Bank,  55  Barb.  75;  Dod  v.  Fourth  National  Bank,  59  Barb.  265. 

The  plaintiff  could  not  have  maintained  an  action  on  the  check  in  its  own 
name.    The  indorsement  *'  for  coUection  "  denied  to  the  plaintiff  the  apparent 
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title,  and  it  had  none  in  fact,  to  support  any  action  in  ita  name  on  the  check. 
Ban.  Neg.  Inat.,  §§  608,  699;  White  v.  National  Bank,  102  U.  8.  658;  Sigonr. 
nej  V.  Lloyd,  8  Barn.  &  C.  622;  Hook  v.  Pratt,  78  N.  Y.  871;  Attorney- 
Oeneral  t.  Continental  Ldfe  Ins.  Co.,  71  N.  Y.  825. 


OrrY  OF  FoET  Wayne  v.  Bbeese. 

CB  N.  B.  B.  1088;  128  Ind.  SSL) 

1.  Municipal  Cobfobationb.  Dbpbctiyb  Sidbwalk.  Contbibutobt 
NEeuoBNCB.  Plaintiff  was  injured  by  reason  of  a  defective  sidewalk.  The 
defect  consisted  in  a  loose  plank.  The  plaintiff's  companion  stepped  upon  it, 
the  end  flew  up,  and  the  plidntiff  tripped  and  fell.  The  sidewalk  generally 
was  out  of  repair.  Held,  that  the  plaintiff  was  not  guilty*  of  contributory  neg- 
ligence in  using  the  walk  if  its  condition  was  such  that  a  person  might  reason- 
ably expect,  by  the  exercise  of  proper  care,  to  avoid  injury  while  walking 
over  it. 

Henry  CoLerich  for  appellant.     Ja%.  B,  Harper  for  appellee. 

Olds,  J.  This  action  was  brought  by  the  appellee  against  the 
appellant  to  recover  for  damages  alleged  to  have  been  sustained 
by  her  in  falling  upon  a  public  sidewalk  in  the  city  of  Fort 
Wayne.  Issue  Was  joined,  and  there  was  a  trial,  resulting  in  a 
verdict  and  judgment  in  favor  of  appellee  for  $1,040.  Appellants 
filed  a  motion  for  new  trial,  which  was  overruled,  and  exceptions 
filed.  Two  errors  are  assigned :  (1)  That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action ;  and  (2)  that 
the  court  erred  in  overruling  the  motion  for  new  trial.  The  first 
aU^ed  error  is  not  discussed,  and  is,  therefore,  waived.  A  reversal 
of  the  judgment  is  asked  for  two  reasons.  It  is  claimed  —  First, 
that  the  undisputed  evidence  shows  the  appellee  to  have  been 
guilty  of  contributory  negligence ;  and,  second,  that  the  damages 
are  excessive.  Interrogatories  were  submitted  to  and  answered 
by  the  jury.  The  interrogatories  and  answers  are  as  follows : 
'^  (1)  Were  the  planks,  boards  and  shingles  npon  the  sidewalk  in 
such  condition  as  to  be  dangerous  for  two  persons  to  travel  side 
by  side  upon,  and  at  the  same  timet  Answer.  Yes.  (2)  Could 
not  the  plaintiff  see  the  condition  of  the  walk  %  A.  Yes.  (3) 
Was  not  the  walk  dangerous  ?  A.  Yes.  (4)  Did  not  plaintiff 
Yoluntarily  assume  the  danger  of  going  upon  and  over  said  walk  ? 
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A.  No.  (5)  Did  not  the  plaintiff  know  before  she  was  injured 
that  the  planks  upon  the  walk  were  loose  and  unfastened  ?  A. 
No.  (6)  Did  plaintiff  know  that,  by  walking  upon  the  ends  of 
the  boards  upon  said  walk,  that  the  same  would  rise,  and  throw 
the  other  end  up  t    A.  No."  ^ 

It  is  conceded  by  counsel  for  appellant  that  the  sidewalk  was 
out  of  repair  and  dangerous,  and  that  the  city  was  guilty  of  neg- 
ligence ;  but  the  sole  ground  of  complaint  is  that  the  evidence 
shows  the  appellant  guilty  of  contributory  negligence.  It  is  well 
settled  by  numerous  decisions  of  this  couH  that  one  is  not  bound 
to  abandon  the  use  of  a  street  or  sidewalk,  even  if  he  knows  it  to 
be  out  of  repair,  unless  the  condition  of  the  street  or  sidewalk  be 
so  defective  as  to  render  it  impassable,  or  as  to  be  apparent  to  a 
person  of  common  understanding  that  to  enter  upon  it  at  all  would 
be  dangerous.  A  succinct  statement  of  the  law  is  stated  by  Mit- 
chell, J.,  in  delivering  the  opinion  of  the  court  in  the  case  of 
Town  of  Gkwport  v.  Evans,  112  Ind.  133 ;  13  N.  E.  Eep'r,  256,  as 
follows :  "  The  doctrine  to  be  extracted  from  these  cases  is  that, 
although  a  sidewalk  or  highway  may  be  in  an  apparently  defect- 
ive or  dangerous  condition,  yet  a  person  with  knowledge  of  the 
defect  or  danger  is  not  on  that  account  obliged  to  abandon  travel 
upon  the  highway  if,  by  the  exercise  of  care  proportioned  to  the 
known  danger,  he  may  reasonably  expect  to  shun  or  avoid  the 
defect.  If  the  defect  be  one  which  does  not  render  the  way 
wholly  impassable,  and  which  can  only  result  injuriously  to  thb 
traveler  if  not  shunned,  if  there  be  an  apparently  safe  way  of 
passage  without  going  into  the  obvious  defect,  the  traveler  is  not 
to  be  held  to  a  rigorous  account  if  he  is  deceived  or  misled  not- 
withstanding his  effort  to  avoid  the  danger."  This  rule  of  law 
is  not  seriously  controverted  by  counsel  for  the  appellant  or  ap- 
pellee, but  the  controversy  is  rather  in  applying  the  rule  to  the 
facts  in  the  case,  counsel  differing  widely  as  to  what  the  evidence 
establishes.  We  think  this  statement  of  the  law  conclusive  of 
the  case,  and  that  the  verdict  of  the  jury  and  judgment  must  be 
sustained.  The  answers  to  interrogatories  fully  support  the  ver- 
dict, and,  if  there  is  evidence  to  support  the  general  verdict,  this 
court  cannot  disturb  it,  even  if  the  weight  of  the  evidence  seemed 
to  be  against  the  theory  adopted  by  the  jury ;  but  we  think  the 
evidence  fairly  supports  the  verdict.     It  may  fairly  be  inferred 
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from  the  evidence,  indeed,  it  may  be  Baid  that  the  evidence  eetab- 
lishes  the  f actfi :  That  the  appellee,  a  widow,  and  keeping  house 
by  herself,  desired  for  some  purpose  to  see  her  married  son,  who 
lived  in  another  part  of  the  city,  and  who  worked  at  the  Olds 
Wagon  Factory,  and,  knowing  he  would  be  at  leisure  at  noon- 
time, she  determined  to  go  to  the  wagon  factory  to  see  him  dur- 
ing his  noon  hour,  and  started  to  go  there,  taking  the  street  leading 
to  the  wagon  works.  The  sidewalk  over  which  appellant  passed 
was  out  of  repair ;  some  boards  missing,  and  others  loose.  She 
pursued  her  way  carefully,  and  avoiding  danger.  She  did  not 
know  in  what  part  of  the  factory  her  son  worked.  As  she  came 
near  the  shop,  she  saw  a  gentleman  whom  she  supposed  worked 
at  the  factory  walking  rapidly  along  said  street ;  and  she  called  to 
him,  and  made  inquiry  in  regard  to  her  son.  While  doing  so,  he 
slackened  his  walk,  and  was  walking  slowly  beside  the  appellee, 
she  arranging  to  have  him  to  communicate  to  her  son  in  the  shop 
the  fact  that  she  desired  to  see  him.  But  few  words  had  been 
exchanged  between  them  when  the  gentleman  stepped  upon  a 
board  in  the  sidewalk,  towards  one  end  of  it,  and  the  opposite  end 
flew  up,  or  raised  up  suddenly,  and  tripped  and  threw  the  appellee 
down,  and  injured  her.  That  the  board  did  not  look  as  if  it  was 
loose,  and  the  sidewalk  looked  better,  and  more  secure,  at  that 
point  than  the  portion  she  had  passed  over,  and  that  she  was  pro- 
ceeding with  due  care  and  caution.  The  street  was  an  improved 
and  traveled  street.  The  appellee  was  not  accustomed  to  travel- 
ing upon  it,  and  had  not  been  upon  it  for  over  a  year ;  and  she 
was  exercising  special  care  on  account  of  the  defective  walk.  The 
sidewalk  was  used  by  the  public,  but  there  was  an  occasional 
board  broken  or  loose  or  absent.  It  would  not  be  discovered  that 
the  board  on  which  the  gentleman  stepped,  and  which  tripped 
the  appellee,  or  the  others,  were  loose,  without  stepping  upon  or 
examining  them.  That,  while  the  sidewalk  was  out  of  repair, 
yet  it  was  in  such  condition  as  to  be  in  constant  use  by  the  pub- 
lic. That  it  was  not  so  defective  but  what  it  was  in  general  use, 
and  that  one  might  expect  to  pass  over  it,  using  due  caution,  and 
avoid  injury.  Indeed,  the  appellee  would  have,  no  doubt,  passed 
over  it  without  injury,  had  it  not  been  for  the  unforeseen  occur- 
rence of  falling  in  company  with  the  gentleman,  and  his  stepping 
on  the  loose  board.    There  was  evidence;  as  we  have  stated,  from 
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which  the  jury  might  have  very  properly  found  the  foregoing 
facts.  It  is  clearly  apparent  that  the  appellee  was  not  guilty  of 
any  contributory  negligence,  unless  it  was  in  going  upon  the  side- 
walk at  all.  If  she  was  guilty  of  any  negligence,  it  was  in  not 
abandoning  the  street;  and  it  has  been  repeatedly  held  by  this 
court  that  persons  are  not  required  to  abandon  the  use  of  a  street 
under  such  circumstances.  See  Town  of  Gosport  v.  Evans, 
supra,  and  authorities  collected  in  the  opinion.  The  evidence 
sustains  the  verdict.  We  cannot  disturb  the  verdict  on  the  ground 
that  it  is  excessive.  Indeed,  the  evidence  in  the  case  would  sup- 
port a  much  larger  verdict.  There  is  no  error  in  the  record. 
Judgment  affirmed,  at  costs  of  appellant. 

Oontribntory  negligence.  —  Effect  of  knowledge  of  the  defect  aa  showing 
contributory  negligence.  St.  Louis,  etc.,  R.  Co.  ▼.  Box,  1  Am.  B.  B.  & 
Corp.  Bep.  226;  Seeley  y.  Southern  Pac.  R.  Co.,  ante. 


Lbhr  v.  Steinway  &  Huntke's  Point  R.  Co. 

(23  N.  B.  R.  889;  118  N.  T.  S56.) 

1.  Horse  Railroads.  Neoligbncb.  Questions  for  Jury.  Plaintiff  with 
his  wife  entered  a  horae-car  for  which  a  crowd  was  waiting.  Plaintiff  secured 
a  seat  which  he  gave  to  his  wife  who  was  unable  to  stand.  He  then  rode  on 
the  rear  platform  until,  thinking  there  was  more  room  in  front,  he  sought  the 
front  platform  where  he  stood  with  one  foot  on  a  step  and  one  on  the  platform, 
clinging  to  the  railings  with  his  hands.  A  movement  of  the  passengers  loosened 
his  hold  and  he  fell  under  the  car  and  was  injured.  Held,  a  case  to  go  to  the 
jury,  both  as  to  the  defendant's  negligence  and  the  contributory  negligence  of 
the  plaintiff. 

2.  Overloading  Car.  The  jury  were  properly  instructed  that  if  the  de- 
fendant negligently  permitted  the  car  to  be  overloaded  and  that  the  overload- 
ing caused  the  accident,  the  defendant  would  be  liable,  unless  the  plaintiff 
was  guilty  of  contributory  negligence. 

8.  Contributory  Neglioencb.  Giyikg  Seat  to  Ladt.  It  cannot  be  held 
as  matter  of  law,  that  a  passenger  surrendering  his  seat  to  one  less  able  to 
stand  than  himself,  contributes  to  an  injury  caused  by  the  carrier's  negligence, 
but  which  would  not  have  been  received  had  he  remaiaed  in  his  seat. 

George  W.  Wingate  for  appellant.    Louts  S.  PhiUips  for  re- 
spondent. 

FoLLKTT,  0.  J.    Appeal  froma  judgment  of  the  general  term 
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of  the  second  department,  aflSrming  a  judgment  entered  on  a  ver- 
dict. In  1886  the  defendant  owned,  and  operated  witli  horses,  a 
street  railroad  extending  from  the  ferry,  at  Hunter's  Point,  east- 
wardly,  through  Long  Island  City.  Between  three  and  four  o'clock 
in  the  afternoon  of  Sunday,  July  18,  1886,  the  plaintiff,  accom- 
panied by  his  wife,  and  by  a  girl  about  seven  years  old  and  her 
father,  stood  waiting  at  the  ferry  (the  western  end  of  defendant's 
line),  to  take  a  car  for  Bowery  Bay  Beach,  a  pleasure  resort  on 
the  line  of  the  road.  More  persons  were  waiting  for  a  car  than 
could  be  carried.  A  car  approached  from  the  east,  and  as  soon 
as  its  passengers  were  discharged  the  plaintiff  pressed  forward, 
and  secured  a  seat  for  the  purpose  of  giving  it  to  his  wife,  who, 
by  reason  of  an  injury,  was  unable  to  stand  and  sustain  herself  by 
grasping  a  rod  or  strap.  When  his  wife  entered  the  car  he  gave 
his  seat  to  her,  and  she  took  and  carried  the  girl  on  her  lap  until 
the  plaintiff  was  injured.  The  plaintiff  remained  standing  by  his 
wife  until  their  fares  were  collected.  His  friend,  the  father  of 
the  girl,  found  standing  room  on  the  front  platform,  where  he 
rode  until  after  the  accident.  After  the  plaintiff  had  paid  the 
fares,  he  made  his  way  to  the  right  side  of  the  rear  platform, 
where  he  rode  for  a  while,  and  afterward  stood  on  one  of  the 
steps,  steadying  himself  by  holding  on  to  the  hand-rail.  This 
platform  and  the  steps  being  crowded  with  passengers,  and  the 
plaintiff  seeing  that  there  was  more  standing  room  on  the  front 
platform,  stepped  from  the  moving  car,  and  walked  rapidly  by 
the  right  side  of  it  to  the  front  platform,  for  the  purpose  of  secur- 
ing a  better  place  to  stand.  This  platform  was  so  crowded  that 
the  plaintiff  was  unable  to  fully  accomplish  his  purpose,  but  he 
boarded  the  car  in  safety,  and  stood  with  liis  left  foot  on  the  step 
And  his  right  foot  on  the  platform,  and  clung  with  his  right  hand 
to  the  rail  of  the  dasher,  and  with  his  left  to  the  hand-rail  at  the 
end  of  the  body  of  the  car.  After  riding  in  this  position  for  a 
short  distance,  a  movement  of  the  passengers  on  the  platform 
broke  the  hold  of  his  right  hand,  which  he  was  unable  to  regain ; 
and  thereupon  he  was  forced  by  the  pressure  of  the  crowd  from 
the  steps,  and  fell  underneath  the  car,  the  wheels  of  which  passed 
over  and  crushed  his  left  leg,  rendering  amputation  at  the  knee 
necessary.  Before  the  plaintiff  left  the  rear  platform  he  asked 
the  conductor  to  stop  the  car,  so  that  he  might  go  to  the  front 
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platform,  bnt,  receiving  no  reply,  he,  the  conductor,  and  one  Nor- 
ton stepped  from  the  rear  platform  at  abont  the  same  time,  and 
walked  bj  the  side  of  the  car,  for  the  purpose  of  reaching  the 
front  platform.  His  action  and  disclosed  parpose  were  not  ob- 
jected to  by  the  conductor  or  driver.  After  the  plaintiff  lost  the 
support  of  his  right  hand,  and  before  he  fell,  he  called  to  the 
driver  to  stop  the  car,  but  he  did  not  until  the  car  had  passed 
over  him.  There  is  some  evidence  that  the  front  platform  was 
so  crowded  that  the  driver  could  not  readily  and  efficiently  operate 
the  brake.  These  are  the  essential  facts  upon  which  the  plaintiff 
bases  his  right  to  recover,  and  this  court  must  regard  them  as 
established  by  the  verdict. 

The  defendant  moved  for  a  nonsuit,  on  the  grounds  that  the 
plaintiff  had  failed  to  establish  that  defendant  negligently  caused 
the  accident,  and  that  he  had  not  affirmatively  shown  that  he  did 
not  negligently  contribute  to  the  accident.  The  motion  was  de- 
nied, and  the  defendant  excepted.  The  court  ruled  that  there 
was  no  evidence  that  the  road  or  car  was  defective,  or  that  the 
defendant  negligently  employed  an  unskillful  or  incompetent  con* 
ductor  or  driver ;  but  instnicted  the  iury  that  if  they  found  that 
the  defendant  negligently  permitted  the  car  to  be  overloaded,  and 
that  the  overloading  caused  the  accident^  the  plaintiff  could  re< 
cover,  unless  the  accident  was  caused  in  part  by  some  negligent 
act  of  his  which  was  a  contributing  cause  of  the  accident.  The 
exposure  of  a  passenger  to  a  danger  which  the  exercise  of  reason* 
able  foresight  would  have  anticipated  and  due  care  avoided,  is  n^- 
ligence  on  the  part  of  a  carrier.  It  clearly  appears  that  the  de- 
fendant undertook  to  carry  more  passengers  than  could  sit  and 
stand  within  the  car,  and  that  both  platforms  and  their  steps  were 
filled  to  their  utmost  capacity.  The  action  of  persons  so  crowded 
together,  and  the  great  force  which  they  exercise,  sometimes  al- 
most unconsciously,  on  each  other,  is  understood  by  carriers  of 
passengers  and  their  employes ;  and  the  court  would  not  have 
been  justified  in  nonsuiting  the  plaintiff,  and  holding,  as  a  matter 
of  law,  that  the  exercise  of  reasonable  foresight  would  not  have 
led  the  defendant  to  anticipate  that  overcrowding  this  car  and  its 
platforms  might  render  accidents  like  the  one  which  befell  the 
plaintiff  probable.  Whether  the  defendant  was  negligent  m  carry- 
ing so  many  passengers  was  a  question  of  fact  for  the  jury.    The 
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court  properly  refused  to  instruct  the  jury  that  the  plaintiff  was 
negligent  in  surrendering  his  seat  to  his  wife,  and  seeking  a  place 
on  the  platform.  It  cannot  be  held,  as  a  matter  of  law,  that  a 
passenger  surrendering  his  seat  to  one  less  able  to  stand  than  him- 
self contributes  to  an  injury  caused  by  the  carrier's  negligence, 
but  which  would  not  have  been  received  had  he  remained  in  his 
seat.  The  evidence  in  respect  to  the  speed  of  the  car,  and  the 
circumstances  under  which  the  plaintiff  attempted  to  enter  on  the 
front  platform,  would  not  have  justified  the  court  in  ruling,  as  a 
matter  of  law,  that  the  plaintiff  contributed  to  his  own  mjury  by 
making  the  attempt ;  but  properly  left  it,  as  a  question  of  fact, 
for  the  jury.  Whether  the  plaintiff  was  crowded  from  his  posi- 
tion by  persons  entering  on  the  opposite  side  of  the  front  platform 
for  the  purpose  of  being  carried,  or  by  some  movement  of  those 
whose  fares  had  been  collected,  does  not  very  clearly  appear.  Tt 
IB  not  asserted  that  any  person  willfully  or  intentionally  crowded 
the  plaintiff  from  his  position,  and  Putnam  v.  Railroad  Co.,  55 
N.  Y.  108,  and  kindred  cases,  are  not  in  point.  The  defendant 
made  no  attempt  to  show  that  persons  entered  on  the  car  against 
the  wish  or  protest  of  the  conductor  or  driver,  or  that  the  rules 
of  the  defendant  required  that  the  car  should  not  be  overloaded 
or  that  the  conductor  and  driver  made  any  attempt  to  prevent  the 
car  from  being  unduly  crowded.  Whether  the  defendant  negli- 
gently caused  the  injury  to  the  plaintiff,  and  whether  he  negli- 
gently contributed  to  his  own  injury,  were,  under  the  evidence, 
questions  of  fact  for  the  jury ;  and,  finding  no  error  in  the  sub- 
mission of  the  case,  the  judgment  should  be  affirmed,  with  costs. 
All  concur,  except  Brown,  J.,  not  sitting. 

CONTRIBUTORY  NEGLIGENCE  —  RIDING  ON  PLATFORM  OF  CAR. 

1.  Strect-oara. —  It  has  been  often  adjudicated  that  it  is  not  per  se  negligeivce 
for  a  i>er0on  to  ride  upon  the  platform  of  a  street-car.  Messel  t.  Ljrnn  &  Bos- 
Ion  R.  Co.,  8  Allen,  234;  Maguire  v.  Middlesex  R.  Co.,  115  Mass.  289;  Clark 
T.  Eighth  Are.  R.  Co.,  36  N.  T.  185,  affirming  82  Barb.  657;  Ginna  v.  Second 
Ave.  R.  Co.,  67  N  .T.  596,  affirming  8  Hun,  494;  Nolan  v.  Brooklyn  City,  etc., 
R.  Co.,  87  N.  Y.  68;  Hayes  v.  Forty-Second  St.,  etc.,  R.  Co.,  97  N.  Y.  259; 
Hadeocamp  y.  Second  Ave.  R.  Co.,  1  Sweeney,  490;  Honmey  v.  Brooklyn  City 
R.  Co.,  7  N,  Y.  S.  602;  Huelsenkamp  v.  Citizens',  Ry.Co..  37  Mo.  587;  Bums  v. 
Bellefontaine  Ry.  Co.,  50  Mo.  139;  Hunt  y.  Missouri  R.  Co..  14  Mo.  App. 
160;  aty  Ry.  Co.  v.  Lee,  50  N.  J.  L.  485;  Topeka  City  Ry.  Co.  v.  Higgs,  88 
Kans.  875;  Pansenger  Ry.  Co.  y.  Boudron,  92  Penn.  St.  475;  Germantown  Pas- 
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Benger  R7.  Go.  ▼.  Walling,  07  Penn.  St.  55,  affirming  13  Phila.  909;  Angnsta, 
etc.,  B.  Cio.  T.  Benz,  55  Ga.  126.  No  distinction  appears  to  be  made  in  the 
cases  between  the  front  and  the  rear  platforms,  though  the  case  last  cited 
would  seem  to  imply  that  the  passenger  should  first  seek  a  position  inside  the 
car,  then  on  the  rear  platform  and  last  of  all  on  the  front  platform.  In  most 
of  the  cases  cited  the  cars  were  crowded,  but  the  reasonmg  of  the  cases  is  to 
the  effect  that  it  is  not  necessarily  negligence  to  ride  on  the  platform,  eiren 
though  there  is  room  inside  the  car.  In  Maguire  y.  Middlesex  B.  Co.,  115 
Mass.  289,  the  defendant  requested  the  court  to  instruct  the  jury  that  if  the 
plaintiff  was  standing  on  the  front  platform  of  the  car  when  there  was  room 
for  him  to  have  gone  inside  he  could  not  recover.  But  the  court  declined  to 
so  rule,  and  left  it  to  the  jury  to  determine,  under  all  the  circumstances  of  the 
case  as  proved ,  whether  or  not  the  plaintiflf  had  shown  that  he  was  in  the 
exercise  of  due  care  at  the  time  of  the  accident.  In  Nolan  ▼.  Brooklyn  City, 
etc.,  B.  Co.,  87  N.  T.  68,  the  plaintiff  was  smoking  and  took  a  position  on  the 
front  platform,  where  smokers  were  required  to  ride,  although  there  were 
vacant  seats  inside,  and  it  was  held  that  the  question  of  contributory  negli- 
gence was  for  the  jury.  It  would  seem  that,  if  a  person  may  ride  on  the  plat- 
form in  order  to  gratify  his  desire  for  smoking,  he  might,  with  equal 
propriety,  ride  there  in  order  to  gratify  any  other  desire,  such  as  getting  the 
fresh  air  or  a  better  view.  It  being  customary  for  persons  to  ride  on  the  plat- 
forms, and  there  being  no  notice  or  warning  to  the  contrary,  it  cannot  be  pro- 
nounced negligence,  as  matter  of  law,  to  do  so,  even  though  there  is  room  in- 
side. Hunt  V.  Missouri^  B.  Co.,  14  Mo.  App.  160;  Augusta,  etc.,  B.  Oo.  v. 
Benz,  55  Oa.  126;  Qinna  v.  Second  Ave.  B.  Co.,  67  N.  Y.  596;  S.  C,  8  Hun, 
494. 

In  Solomon  v.  Central  Park,  etc.,  B.  Co.,  1  Sweeney,  298,  it  was  held  to  be 
negligence  per  96  for  a  boy  nine  years  of  age  to  ride  sitting  on  one  of  the  steps 
of  the  front  platform.    So  in  Ashbrook  v.  Frederick  Ave.  B.  Co.,  18 Mo.  App. 
290,  it  was  held  to  be  negligence  to  ride  on  one  of  the  front  steps  when  there 
was  room  inside.    In  Ward  v.  Central  Park,  etc.,  B.  Co.,  11  Abb.  Pr.  (N.  8.) 
411,  where  the  plaintiff  stood  on  the  edge  of  a  crowded  platform,  when  he 
could  have  gone  inside,  though  persons  were  already  standing  there,  and  when 
he  knew  that  the  tracks  were  in  bad  condition  by  reason  of  snow  and  ice,  a 
nonsuit  was  granted  and  sustained,  where  the  plaintiff  was  on  the  front  plat- 
form contrary  to  the  rules  of  the  company  and  the  warning  of  the  driver  it 
was  held  he  could  not  recover.      Wells  v.  Lynn  &  Boston  B.  Co.,  189  Mass. 
851.    And  it  is  presumptive  negligence  for  a  passenger  to  ride  on  the  front 
platform  contrary  to  the  rules  of  the  company,  of  which  he  is  aware,  thongh. 
invited  to  do  so  by  the  driver.      Baltimore,  etc.,   B.  Co.  v.    Wilkinson,  80 
Md.  224    The  driver's  invitation  to  occupy  a  position  of  palpable  danger  will 
be  no  excuse  to  the  passenger.     Downey  v.  Hendrie,  46  Mich .  498.     In  this 
case  the  car  was  operated  without  a  conductor.      The  plaintiff  passed  through 
the  car,  where  there  were  vacant  seats,  deposited  his  fare,  and,  being  invited 
by  the  driver,  seated  himself  on  the  front  rail  of  the  driver's  platform. 
Shortly  after  he  lost  his  balance,  fell  under  the  car  and  was  injured.     It  waa 
held  he  could  not  recover. 

It  would  seem  to  be  presumptively  negligent  to  ride  on  the  steps  of  a  street 
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r,  no  qualifying  facts  appearing.  Clark  v.  Eighth  Ave.  R.  Co.,  86  N.  Y.  185. 
Bat  where  there  is  no  other  room  on  the  car  and  there  is  the  express  or  implied 
consent  of  the  company  to  ride  in  that  position,  it  is  not  necessarily  negligent 
to  do  so.  The  consent  of  the  company  may  be  manifested  from  stopping  the 
car  to  receive  a  passenger  when  there  is  no  other  room  to  be  had,  collecting 
fan>  from  him,  or  by  a  custom  to  carry  passengers  in  that  position.  In  each 
of  the  following  cases,  riding  on  the  steps  of  a  car  under  such  circumstances 
was  held  to  be  no  bar  to  a  recovery:  Clark  v.  Eighth  Ave.  R.  Co.,  36  N.  Y. 
135,  affirming  82  Barb.  657;  Hadencamp  v.  Second  Ave.  R.  Co.,  1  Sweeney, 
4d0:  Germantown  Passenger  Ry.  Co.  v.  Walling,  97  Penn.  St.  55,  affirming  12 
Phila.  809;  TopekaCity  Ry.  Co.  v.  Higgs,  88  Kans.  875;  Huelsenkamp  v.  Citi- 
zens' Ry.  Co.,  87  Mo.  537;  City  Ry.  Co.  v.  Lee,  50  N.  J,  L.  435;  Spooner  v. 
Brooklyn  City  R.  Co.,  54  N.  Y.  280.  In  the  last  case  the  passenger  was  riding 
on  the  side  step  of  a  sleigh  barge. 

In  Quinn  v.  Second  Ave.  R.  Co.,  67  N.  Y.  596,  it  was  held  to  be  not  neces- 
sarily negligent  for  one  riding  on  the  front  platform  of  a  car  not  to  hold  on  to 
the  iron  railings. 

Deceased  was  riding  on  the  steps  of  a  street  car,  holding  on  to  the  iron  rail- 
ing over  the  window.  The  car  was  crowded,  and  there  was  no  other  place  foi 
him  to  ride.  He  was  brought  in  contact  with  a  car  standing  on  a  switch  track 
and  thereby  crushed  and  killed.  A  judgment  for  the  plaintiff  was  affirmed. 
The  court  says:  "  Now,  in  the  case  under  consideration,  the  evidence  shows 
that  the  railroad  company  were  in  the  habit  of  carrying  passengers  on  the 
platforms  of  its  cars,  and  collecting  fare  for  the  same.  The  position  in  which 
the  deceased  placed  himself  was  perhaps  unsafe,  but  it  was  not  prohibited ; 
and  the  evidence  further  shows,  that  owing  to  the  crowded  statQ  of  the  cars, 
there  was  no  other  place  he  could  take.  Had  there  been  any  objection  to 
carrying  him  in  that  manner,  it  would  have  been  competent  for  the  company 
or  its  employes  to  have  put  him  off  the  car;  but  not  having  done  so,  they  were 
bound  to  carry  him  with  skill,  prudence  and  care.  There  is  nothing  to  show 
that  he  failed  to  exercise  ordinary  prudence  and  care.  •  He  might  in  all  proba- 
bility have  avoided  the  catastrophe  by  being  on  the  alert  and  exercising  ex- 
traordinary vigilance,  but  such  was  not  required  of  him.  He  stood  within  a 
few  feet  of  the  driver,  and  the  driver  knew,  or  at  least  it  was  his  duty  to  know, 
the  dose  proximity  of  the  cars  when  they  were  about  to  collide,  and  also  the 
position  of  the  passengers  on  the  platform.  His  driving  steadily  ahead,  under 
each  drcumstanoes,  stamps  the  act  with  recklessness  and  gross  negligence. 
The  qaestion  of  negligence  was  for  the  jury,  and  was  properly  submitted  to 
them  under  Instructions  which  fairly  and  correctly  presented  the  true  issue  in 
the  case  and  the  law  arising  therefrom."  Huelsenkamp  v.  Citizens'  Ry.  Co., 
87  Mo.  587,  558. 

The  accident  in  Topeka  City  Ry.  Co.  v.  Hlggs,  88  Kans.  875,  was  of  a  very 
sixnilar  nature.  The  plaintiff,  who  was  a  cripple,  was  riding  on  the  side-step 
of  an  open  horse-car,  and  was  injured  by  contact  with  another  car  going  in  an 
opposite  direction  on  a  switch.  The  case  presents  some  peculiar  points  which 
&re  thus  discussed  in  the  opinion : 

"  Objection  is  made  to  instructions  four  and  six,  wherein  the  court  instructs 
the  jury  that  the  mere  fact  that  the  plaintiff  Higgs  was  riding  on  the  step  of 
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the  car  would  not  defeat  his  right  to  recover,  if  it  was  coBtomary  to  ride  there 
and  the  car  was  so  crowded  he  could  not  procure  a  seat,  and  if  he  rode  there 
without  ohjectien  from  the  conductor  or  other  employe  of  the  company  ;  and 
it  is  said  they  were  clearly  wrong  because  there  was  no  evidence  of  any  per- 
mission to  ride  on  the  step,  and  because  the  evidence  was  undisputed  that  the 
plaintiff  Higgs  had  been  distinctly  warned  against  riding  there;  and  the  case 
of  Huelsenkamp  v.  Ry.  Co.,  84  Mo.  45,  is  cited  and  claimed  to  be  decisive  on 
this  question.  What  are  the  facts  as  developed  by  the  witnesses  produced  by 
the  plaintiff  in  error  ?  The  superintendent  said:  '  I  said  to  Higgs,  don't  try  to 
get  onto  the  cars  whUe  there  is  such  a  rush;  as  soon  as  I  can,  I  will  get  you  a 
seat;'  but  he  never  did  any  thing  more  than  to  talk  to  him;  made  no  effort  to 
furnish  a  seat.  It  is  not  in  terms  a  warning  not  to  ride  on  the  foot-board; 
it  is  an  expression  of  fear  that,  as  he  was  crippled,  he  might  get  hurt  in  the 
rush,  coupled  with  a  promise  to  get  him  a  seat.  He  did  not  get  hurt  in  the 
'  rash/  and  he  did  not  get  a  seat.  The  superintendent  also  stated  that  at  the 
reunion  it  was  customary  for  persons  to  ride  on  the  foot-boards  on  the  plat- 
forms of  the  cars,  and  even  on  the  top  of  the  cars,  and  that  the  conductors 
collected  fare  from  them  wherever  they  rode,  but  they  were  requested  not  to 
BO  ride  by  him;  that  on  all  cars  that  started  after  he  had  promised  Higgs 
to  get  him  a  seat,  persons  were  riding  on  the  foot-boards;  that  upon  all 
the  cars  coming  to  and  going  from  the  city,  the  company  allowed  men, 
women  and  children  to  continuously  ride  upon  the  front  platform,  the  rear 
platform,  and  also  upon  the  foot-boards  of  the  cars,  and  collect  fare  from 
them;  that  fare  was  collected  from  men  riding  on  the  top  of  the  cars  the  same 
as  if  they  had  ridden  on  the  inside  of  the  cars;  that  the  seating  capacity  of  an 
open  car  is  twenty-five  persons,  and  it  carried  from  that  number  to  eighty  per- 
sons; that  it  stopped  to  receive  passengers  and  allowed  them  to  get  on  long 
after  the  seats  were  all  occupied;  that  fare  was  collected  if  they  got  on  the 
car,  without  reference  to  whether  they  had  a  seat  or  not.  The  conductor  of 
the  car  said  that  it  was  a  fact  that  passengers  continually  rode  on  the  foot- 
boards, and  sometimes  Qp  the  top  of  the  cars,  and  he  collected  fare  from  them. 
These  citations  from  the  evidence  in  the  record  abundantly  establish  the 
proposition  that  on  this  occasion  the  defendant  in  error  had  permission  to 
ride  on  the  foot-boards,  and  had  not  been  distinctly  warned  against  riding 
there.  These  facts  justify  the  instructions  complained  of.  The  case  cited 
was  reversed,  because  no  such  permission  was  proved  or  shown  on  the  trial 
below;  here  it  was  shown  conclusively,  by  the  witnesses  of  the  plaintiff  in 
error,  that  the  usage  and  practice  whenever  there  was  a  large  crowd  to  be 
accommodated,  was  for  men,  women  and  children  to  continually  ride  on  the 
foot-boards,  and  that  fare  was  always  collected  from  them.  *  *  *  It 
is  unquestioned  that  the  company  can  make  all  such  rules  respecting  the 
manner  in  getting  on  and  off  the  cars,  the  place  where  passengers  are  tc^  ride, 
and  every  other  reasonable  regulation  that  conduces  to  the  safety  and  aooom- 
modation  of  the  persons  to  be  carried  over  its  line,  and  has  the  undoubted  right 
to  insist  on  their  due  observance;  but  having  done  so,  the  company  must  not 
be  the  first  to  violate  them  or  depart  from  their  requirements,  so  that  if  it  is 
permitting  men,  women  and  children,  on  public  occasions,  where  there  is  a 
large  number  of  persons  to  be  carried,  to  ride  on  the  foot-boards  of  its  can«  it 
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cannot  relieve  iteelf  of  liability  for  an  injairj  to  a  person  on  the  foot-board  by 
a  warning  and  a  promise  of  a  seat.  The  defendant  in  error  had  the  same 
right  to  ride  on  the  foot-board  of  the  car  as  any  other  passenger  whom  they 
carried  on  that  day.  If,  on  account  of  his  crippled  condition,  he  had  been  in- 
jured by  people  rushing  to  get  on  or  off  the  cars  of  the  company,  of  coarse 
no  liability  woald  attach  to  the  company  on  account  of  such  an  injury.  His 
crippled  condition  did  not  change  his  rights  or  yary  the  duties  and  obligations 
of  the  company  as  a  carrier  of  passengers,  in  any  respect,  except  that  he  was 
entitled  to  a  longer  time  in  which  to  get  on  or  off  the  cars  than  a  passenger 
who  was  not  crippled  or  infirm.  He  was  not  injured  by  reason  of  his  crippled 
condition,  nor  Is  there  any  evidence  which  shows  that  such  condition,  either 
directly  or  indirectly,  contributed  in  any  manner  to  the  injury." 

Deceased  hailed  a  crowded  street  car,  and,  being  nnable  to  get  on  the  rear 
platform,  went  to  the  front  and  managed  to  squeeze  in  between  two  men  and 
get  a  footing  on  the  step,  holding  on  by  both  hands.  In  rounding  a  curve,  a 
movement  of  the  passengers  broke  the  deceased's  hold  and  he  fell  under  the 
car  and  was  killed.  A  verdict  and  judgment  for  the  plaintiff  were  affirmed. 
The  court  says:  ' '  Conductor,  driver  and  passengers  acted  as  if  there  was  room, 
so  long  as  a  man  could  find  a  rest  for  his  feet  and  a  place  to  hold  on  with  his 
hands.  Nor  was  that  action  exceptional.  Notoriously  it  was  very  common 
in  1876,  and,  perhaps,  is  not  infrequent  at  this  day.  The  companies  do  not 
consider  such  practice  dangerous,  for  they  knowingly  suffer  it  and  are  parties 
to  it.  Their  cars  stop  for  passengers  when  none  but  experienced  conductors 
could  see  a  footing  inside  or  out.  The  risk  of  traveling  at  the  rate  of  six 
miles  an  hour  is  not  that  when  the  rate  is  sixty,  or  even  thirty.  An  act  which 
would  strike  all  minds  as  gross  carelessness  in  a  passenger  on  a  train  drawn 
by  steam-power,  might  be  prudent  if  done  on  a  horse-car.  Rules  prescribed 
for  observance  of  passengers  on  steam  railroads,  which  run  their  trains  at 
great  speed,  are  very  different  from  those  on  street  railways.  In  absence  of 
express  rules,  every  passenger  knows  that  what  might  be  consistent  with 
safety  on  one  would  be  extremely  hazardous  on  the  other.  Street  railway 
companies  have  all  along  considered  their  platforms  a  place  of  safety,  and  so 
have  the  public.  Shall  the  court  say  that  riding  on  a  platform  is  so  danger- 
ous, that  one  who  pays  for  standing  there  can  recover  nothing  for  an  injury 
arising  from  the  company's  default?  *'  Germantown  Pass.  R.  Co.  v.  WalUng, 
97  Penn.  St.  55,  affirming  Walling  v.  Ry.  Co.,  12  Phila.  809. 

In  City  Ry.  Co.  v.  Lee,  60  N.  J.  L.  485,  plaintiff  was  also  riding  on  the  side- 
step  of  an  open  car,  and  was  knocked  off  and  injured  by  coming  in  contact  with 
m  person  standing  on  the  side-step  of  a  similar  car  going  in  the  opposite  direc- 
tion. A  judgment  for  the  plaintiff  was  affirmed  by  the  court  of  errors  and 
appeals. 

In  Messel  v.  Lynn  &  Boston  R.  Co.,  8  Allen,  284,  the  court  says:  ''The 
seats  inside  the  cars  are  not  the  only  places  where  the  managers  of  the  train 
expect  the  passengers  to  remain,  but  it  is  notorious  that  they  stop  habitually  to 
receive  passengers  to  stand  inside  until  the  car  is  full,  and  then  to  stand  upon 
the  platforms  until  they  are  full,  and  continue  .to  stop  and  receive  them  even 
after  there  is  no  place  for  them  to  stand  except  upon  the  steps  of  the  plat- 
forms.  Neither  the  officers  of  these  corporations  nor  the  managers  of  the  cars 
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nor  the  trayeling  public  seem  to  regard  this  practice  as  haiardoiu,  nor  does 
experience  thus  far  seem  to  require  that  it  should  be  restrained,  upon  the 
ground  of  its  danger." 

In  Passenger  Ry.  Co.  y.  Boudron,  92  Penn.  St.  475,  the  plaintiff  was  riding 
on  the  rear  platfonn  of  a  crowded  horse-car.  While  the  car  was  stopped  to 
take  on  passengers  the  plaintiff,  who  was  leaning  with  his  back  against  the 
dasher,  was  struck  by  the  pole  of  a  foUowiog  car  and  seyerely  injared.  The 
cause  of  the  accident  was  the  breaking  of  the  brake-chain  of  the  latter  car. 
The  court  held  that  eyen  though  it  was  negligence  for  the  plaintiff  to  be  upon 
the  platform,  jet,  as  matter  of  law,  it  was  not  negligence  contributing  to  the 
injury.  The  court  sajs:  "  The  large  number  of  passengers  in  this  city,  who 
yoluntarily  stand  upon  the  platforms,  because  there  is  neither  sitting  nor 
standing  room  in  the  cars,  do  not,  and  ought  not,  anticipate  that  they  will  be 
run  oyer  by  following  cars.  Their  position  has  no  tendency  to  induce  the 
driying  of  one  car  into  another.  Whateyer  the  degree  of  their  negligence  in 
riding  on  the  platform,  and  the  risks  they  take  in  so  doing,  eyery  one  knows 
that  BO  long  as  he  remains  there,  he  is  in  no  danger  of  being  run  down  by  a 
car,  unless  from  its  heedless  handling.  When  the  plain tlfi  was  struck,  his 
post  was  a  condition,  but  not  a  cause  of  his  injury.  It  neither  lessened  the 
speed  of  the  car  he  was  on  nor  increased  that  of  the  other;  his  presence  was 
not  a  cause  of  the  broken  chain  and  reclcless  driying  of  car  14;  his  place  was 
an  incident  of  an  oyercrowded  car,  whose  conductor  had  left  the  platform  to 
giye  him  standing-room,  and  had  not  pointed  him  to  a  seat  or  requested  him 
to -enter  the  car."  The  reasoning  in  Dewin  y.  Boston  &  Maine  R.  Co.,  148 
Mass.  848,  847,  supports  the  same  conclusion. 

In  Sheridan  y.  Brooklyn,  etc.,  R.  Co.,  86  N.  Y,  39,  the  deceased,  who  was  a 
boy  of  nine,  took  a  seat  in  a  horse-car  and  paid  his  fare.  As  the  car  filled 
with  passengers  the  conductor  compelled  the  l>oy  to  giye  up  his  seat,  against 
the  latter's  objections,  and  the  deceased  was  finally  pushed  and  crowded  by 
the  passengers  onto  the  front  platform,  which  was  also  crowded.  While 
there  and  while  the  car  was  in  motion,  there  was  a  rush  of  a  passenger  to 
leaye  the  car,  and  the  deceased  was  thrown  off  and  receiyed  injuries  of  which 
he  died.  On  the  trial  of  the  case  the  defendant  moyed  for  a  nonsuit  which 
the  court  denied,  and  there  were  a  yerdict  and  judgment  for  the  plaintiff, 
which  were  affirmed.  On  the  question  of  the  nonsuit  we  quote  from  the 
opinion  as  follows: 

''The  defendants  insist  that  the  motion  for  a  nonsuit  should  haye  been 
granted,  urging  that  there  was  negligence  on  the  part  of  the  deceased  in  occupy- 
ing a  position  upon  the  platform,  and  that  the  defendants  were  no  more  responsi- 
ble than  if  the  boy  had  been  shot  with  a  reyolyer  or  struck  with  a  club  by  a  f  el- 
low-passenger.  The  question  of  the  negligence  of  the  deceased  in  remaining 
upon  the  platform  was  submitted  to  the  jury,  under  the  instructions  hereafter  to 
be  considered.  For  the  present  we  are  to  assume  that  the  deceased  was  upon 
the  platform  by  the  express  requirement  of  the  defendants,  and  against  his 
own  remonstrance,  properly,  so  far  as  the  defendants  are  concerned.  If  by 
the  motion  of  the  cars  he  had  been  thrown  from  his  dangerous  position,  or  by 
the  continued  pressure  of  the  large  crowd  which  the  defendants  had  permitted 
upon  their  cars,  he  had  been  pushed  from  his  standing-place,  the  defendants 
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would  have  been  liable.  It  does  not  alter  this  liabilitj  that  the  wrong  of  a 
third  party  ooncarred  with  their  own  in  producing  the  injury.  It  may  well 
be  that  the  yonng  man  waa  not  justified  in  rnahing  through  the  crowd,  and  in 
aiding  in  throwing  the  deceased  from  the  cars;  but  this  does  not  relieve  the 
defendants'  wrong.  If  they  had  not  removed  the  deceased  from  his  seat,  and 
compelled  him  to  stand  upon  the  platform,  he  would  have  been  unaffected  by 
the  illegal  act  of  the  young  man.  It  was  his  violence  concurring  with  the 
defendants'  illegal  conduct,  in  overcrowding  their  cars,  and  in  placing  the  de- 
ceased upon  the  platform,  that  produced  the  disastrous  result.  It  is  no  justi- 
fication for  the  defendants,  that  another  party,  a  stranger,  was  also  in  the 
wrong."    Sheridan  v.  Brooklyn,  etc.,  R.  Co. ,  36  N.  Y.  89,  40. 

The  plaintiff,  a 'passenger  on  a  street-car,  after  signaling  the  conductor  to 
stop,  walked  to  the  rear  platform  where  he  stood  for  a  short  time  expecting 
the  car  to  stop.  He  was  not  holding  on  to  any  thing.  There  were  snow  and 
ice  on  the  platform  and  it  was  somewhat  uneven  and  slippery.  A  jolt  of  the 
car  caused  the  plaintiff  to  slip  and  fall  from  the  platform,  causing  the  injuries 
sued  for.  It  was  held  error  to  direct  a  verdict  for  the  defendant.  Fleck  v. 
Union  Ry.  Co..  184 Mass.  480. 

It  is  not  negligence  per  m  for  a  passenger  to  stand  up  between  the  seats  of 
an  open  street-car.    La  Pointe  v.  Middlesex  R.  Co.,  144  Mass.  18. 

2.  Steam  railroads. — All  the  cases  recognise  a  wide  difference  between 
street  railroads  and  steam  railroads  in  respect  of  the  danger  from  riding  on 
the  platforms  of  the  cars.  To  ride  upon  the  platform  of  the  ordinary  steam 
railroad  car  is  prima /oeid  negligence,  and  one  who  does  so  when  there  is  room 
to  sit  or  stand  within  the  car  without  discomfort,  cannot  recover  for  any  in- 
jury which  is  the  natural  or  obvious  result  of  such  a  position  in  connection 
with  the  ordinary  motions  of  the  car  or  movements  of  the  people  in  it.  Qninn 
▼.  ni.  Central  R.  Co.,  51  111.  405;  Camden,  etc.,  R.  Co.  v.  Hoosey,  99  Penn.  St 
492  ;  Dewire  v.  Boston  &Mame  R.  Co.,  148  Mass.  848.  And  see  Chicago,  B.  & 
Q.  R.  Co.,  V.  Col  well,  8  111.  App.  545;  Walter  v.  C.  D.  &  M.  R.  Co.,  89  Iowa,  88; 
McAarich  v.  Miss.  &  Mo.  R.  Co.,  20  Iowa,  888. 

But  such  a  position  is  not  always  and  as  a  matter  of  law,  negligence.  If  a 
railroad  company  receives  passengers  in  such  numbers  that  they  cannot  all 
find  seats  or  convenient  standing-room  inside  the  cars,  and  some  are  compelled 
to  ride  on  the  platforms,  then  such  persons  are  there  by  the  consent  of  the 
oompauy,  and  the  fact  that  they  are  riding  on  the  platform  will  not  preclude  a 
recovery  for  injuries  sustained  through  the  negligence  of  the  company. 
Werle  v.  Long  Island  R.  Co.,  98  N.  T.  650;  Willis  v.  Long  Island  R.  Co.,  84 
N.  Y.  670;  Colgrove  v.  New  York,  etc.,  R.  Co.,  20  N.  Y.  492,  affirming  6 
Dner,  882. 

In  Dewin  v.  Boston  &  Maine  R.  Co.,  148  Mass.  848,  it  appeared  that  the 
plaintiff  boarded  a  train  of  defendant's  and  passed  through  the  several  cars 
in  a  vain  search  for  a  seat.  While  standing  on  the  platform  of  one  of  the  rear 
ears,  looking  into  the  car  for  a  seat,  a  collision  occurred,  and  he  was  injured. 
The  trial  court  ruled  that  if  the  plaintiff  was  on  the  platform  for  the  purpose 
of  riding  there  he  could  not  recover,  but  if  he  was  there  for  a  reasonable  time 
ia  trying  to  secure  a  seat,  he  might  recover,  and  this  ruling  was  held  to  be 
as  favorable  to  the  defendant  as  it  was  entitled  to  have.    The  court  saysi 

voii.  n.  —  82 
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"  In  the  case  at  bar  we  think  there  was  no  want  of  ordinarj  care  on  the 
part  of  the  plaintiff,  so  far  as  any  injory  from  collision  was  to  be  appre- 
hended, and  that  the  plaintiff's  conduct  did  not  contribute  in  anj  degree  to 
bring  about  the  collision  or  the  injury  which  resulted  from  it.  There  is  no 
evidence  tliat  the  consequences  of  the  defendant's  negligence  could  have  been 
avoided  by  the  exercise  of  reasonable  care  on  the  part  of  the  plaintiff.  The 
presence  of  the  plaintiff  upon  some  part  of  the  train  which  was  struck  or  dis- 
placed by  the  colliding  engine  was  a  necessary  condition  of  the  plaintiff's 
being  injured  thereby,  but  it  was  not  in  a  legal  sense  a  contributing  cause  of 
the  injury." 

3.  mevatad  railroads.  —  The  rule  in  regard  to  elevated  railroads  does  not 
vary  materially  from  that  which  applies  to  steam  railroads.  A  position  on  the 
platform  of  an  elevated  railroad  car  is  obviously  one  of  great  danger, and  this  fact 
imposes  corresponding  duties  on  both  the  company  and  the  passenger.  In  Mer- 
win,  Admx.,v.  Manhattan  Ry.Co.,  48  Hun,  608,  the  facts  are  thus  stated  by  the 
court:  *'  The  plaintiff's  intestate  was  killed  by  falling  l>etween  the  cars  of  a 
train  on  the  Third  Avenue  Elevated  railroad,  between  six  and  seven  o'clock,  p. 
H.,  on  September  18, 1884.  He  got  on  board  the  train,  which  was  going  np-town, 
at  the  Forty-second  Street  station.  According  to  the  testimony  for  the  plain- 
tiff, the  cars,  including  the  platforms,  were  terribly  crowded,  so  that  it  was 
almost  impossible  for  the  plaintifTs  intestate  and  his  companion  to  get  on. 
There  were  four  cars  on  the  train  and  they  stood  on  the  rear  platform  Ox  either 
the  first  or  the  second  car.  Upon  leaving  Sixty-seventh  street  there  were 
from  twelve  to  fifteen  people  on  each  platform,  and  the  aisle  of  the  car  was 
filled  with  people  standing.  As  the  train  approached  Seventy-sixth  street, 
wliere  the  deceased  intended  to  alight,  passengers  began  to  come  out  on  the 
platform  preparatory  to  getting  off.  The  deceased  was  standing  near  the 
edge,  and  in  consequence  of  the  pressure  made  by  the  out-coming  passengers, 
stepped  back,  falling  between  the  platforms.  He  was  instantly  killed.  There 
is  some  evidence  that  just  before  the  fall  the  cars  'jogged  together,'  and  that 
the  jolt  thus  produced  had  some  influence  in  causing  him  to  lose  his  foot-hold. 
There  was  nothing  across  the  opening  through  which  the  deceased  fell,  nor  in 
any  way  extending  from  the  railing  of  one  platform  to  the  railing  of  the 
other." 

It  was  held  that  the  company  was  guilty  of  negligence  in  not  having  fore* 
seen  and  provided  against  such  accidents  and,  on  the  question  of  the  contribu* 
tory  negligence  of  the  deceased,  the  court  says: 

**  But  it  is  urged  that  a  verdict  should  have  been  directed  for  the  defend- 
ant,  on  the  ground  that  the  plaintiff  was  guilty  of  contributory  negligence  ia 
getting  on  a  crowded  car  when  it  was  perfectly  obvious  that  he  would  have  to 
stand  on  the  edge  of  the  platform.  As  a  matter  of  law,  however,  it  was  not 
contributory  negligence  for  him  to  board  the  train  under  the  circumstances 
disclosed  by  the  record.  Werle  v.  Long  Island  R.  Co.,  98  N.  T.  650.  Al- 
though the  platform  is  described  as  having  been  terribly  crowded,  it  does  not 
appear  that  the  deceased  perceived  that  he  would  have  to  stand  on  the  edg^ 
of  the  platform,  or  that  he  did  in  fact  stand  on  the  edge  of  the  platform 
throughout  the  journey.  According  to  the  witness  Googan,  who  was  alao  m 
passenger  on  the  platform,  the  deceased  first  stood  at  a  point  wldch,  aa  sho 
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in  a  diagram  in  tlie  appeal  book,  muBt  have  been  very  near  the  middle  of  the 
platform.  Even  if  it  was  obvious  to  the  deceased  that  he  would  not  be  able  at 
once  to  find  place  inside  the  car,  the  defendant,  by  taking  htm  upon  the  train 
far  ihs  purpose  of  transporting  Mm  as  a  passenger  upon  the  platform^  was 
bound  to  exercise  a  high  degree  of  care  to  make  the  platform  safe  and  secure 
for  his  occupation,  and  he  was  entitled  to  assume  that  it  would  do  so.  His  knowl- 
edge  of  the  construction  of  the  platform,  and  the  consequent  insecuritj  could 
hardly  have  been  as  full  or  accurate  as  that  of  the  defendant's  officers  and 
agents.  Whether  he  was  guilty  of  contributory  negligence  in  any  thing  he  did 
thereon  was  a  question  for  the  j  ury.''  A  judgment  for  the  plaintiff  was  affirmed. 
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ai  S.  E.  R.  37;  88  W.  Va.  566.) 

1.  COBFORATIONS.  Equttt.  PLEA.DING.  Where  the  defendant  in  an  equity 
suit  files  a  plea  in  abatement  in  proper  form,  and  at  the  proper  time,  and  at 
the  same  time  files  his  answer  formally  pleading  the  same  matters  therein, 
and  said  answer  is  duly  sworn  to,  the  said  matter  in  abatement  will  be  treated 
as  properly  put  in  issue,  although  the  said  plea  is  not  sworn  to. 

2.  Foreign  Corforationb.  MAKiNa  Contracts  before  Compltino  with 
Domestic  Statutes.  A  contract  made  by  a  foreign  corporation  before  it  has 
oomplied  with  the  statutory  prerequisites  to  the  right  to  do  business  in  another 
slate  will  not  on  that  account  be  held  absolutely  void,  unless  the  statute  ex- 
pressly so  declares;  and,  if  the  statute  imposes  a  penalty  upon  the  corporation 
for  failing  to  comply  with  such  prerequisites,  such  penalty  will  be  deemed  ex- 
clusive of  any  others. 

8.  Whether  such  Contracts  may  be  Enforced.  Our  statute  (section  30, 
chapter  54,  Code)  which  prescribes  that  foreign  corporations  shall  comply  with 
certain  regulations  as  a  prerequisite  to  their  right  to  hold  property  or  do  busi- 
ness in  this  state ,  and  fixes  a  penalty  for  their  failure  to  do  so,  does  not  make  the 
contracts  made  in  this  state  by  such  corporations  before  compliance  with  said 
legnlations  absolutely  void  and  unenforceable  in  the  courts  of  this  state. 

4.  Practice.  DissOLvma  Preliminart  Injunction.  A  cause  in  which 
it  is  held  that  the  court  did  not  err  in  overruling  a  preliminary  motion  to  dis- 
solve an  injunction  made  before  the  final  hearing  of  the  cause  on  its  merits. 

SviapBon  i&  Ilawardy  Ounn  <&  Qibhons  and  Simpson  <&  Thomas 
for  appellant  TomUnsan  <b  Wiley  and  Kenna  dh  Chilton  for 
appellees. 

Sntdeb,  p.  On  November  21, 1888,  the  Toledo  Tie  and  Lnm- 
ber  Company  entered  into  a  written  contract  with  W.  W.  Thomas 
for  the  purchase  of  seventy-five  thousand  ties  at  the  price  of  thirty- 
two  cents  per  tie  for  all  first-class  ties,  and  twelve  cents  per  tie  for 
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all  8econd-cla8s  ties,  to  be  delivered  at  Point  Pleasant,  in  this  state, 
on  board  the  cars,  by  June  1, 1889,  or  as  soon  thereafter  as  the 
rises  in  the  streams  will  permit ;  and  farther,  the  said  eompany 
agreed  to  advance  to  said  Thomas  eighteen  cents  per  tie  on  all 
first-class,  and  five  cents  per  tie  on  all  second  class  ties,  when  sach 
ties  shall  have  been  inspected  and  branded  on  the  banks  of  Eigh> 
teen  Mile  creek,  in  Putnam  county,  W.  Ya.;  and  said  company 
shall  have  the  right  to  take  possession  of  all  ties  so  inspected  and 
branded  on  which  it  has  made  such  advances,  wherever  they  may 
be  found,  in  case  the  said  Thomas  fails  to  deliver  the  same.  It 
is  also  agreed  that  the  eighteen  cents  per  tie  advanced  as  aforesaid 
shall  be  considered  full  payment  for  said  ties  when  so  inspected ; 
and  the  said  Thomas  binds  himself  to  raft  and  deliver  said  ties  on 
tiie  cars  at  Point  Pleasant,  as  aforesaid,  and  he  shall  there  be  paid 
the  additional  sum  of  fourteen  cents  per  tie  on  first-class  and  seven 
cents  per  tie  on  second-class  ties.  Under  this  contract  Thomas 
commenced  getting  out  and  delivering  ties,  but  before  completing 
his  part  of  the  contract  he  became  financially  embarrassed,  and  by 
deed  dated  July  10,  1889,  he  assigned  to  J.  O.  Thomas  and  Rufus 
Switzer,  trustees,  for  the  benefit  of  his  creditors,  all  his  choses  in 
action,  and  the  benefit  of  all  contracts  which  he  had  with  any  per- 
son whomsoever.  A  few  days  after  said  assignment,  to-wit :  on 
July  16,  1889,  the  said  Toledo  Tie  and  Lumber  Company  pre^ 
sentedtothe  judge  of  the  circuit  court  of  Mason  county  their  bill 
against  the  said  W.  W.  Thomas,  and  said  J.  C.  Thomas  and  Rufus 
Switzer,  trustees,  and  obtained  from  said  judge  an  injunction  re- 
straining and  inhibiting  the  said  defendant  from  stopping  or  in- 
terfering with  the  said  company  in  loading  and  shipping  said  ties. 
At  the  August  rules,  1889,  the  plaintiff  filed  its  bill,  with  the  in- 
junction  thereon,  as  aforesaid,  in  the  said  Mason  county  circuit 
court,  and  at  the  same  rules  the  defendants  filed  thereto  two  spe- 
cial pleas,  a  general  demurrer,  and  their  answers  to  the  plaintiff's 
bill.  The  plaintiff  demurred  to  each  of  said  special  pleas,  and  the 
cause  was,  on  August  13,  1889,  heard  oh  the  said  pleading,  dep- 
ositions, and  the  motion  of  the  defendants  to  dissolve  the  injunc- 
tion and  the  court  sustained  the  demurrers  to  said  pleas,  and  over- 
ruled the  motion  to  dissolve  the  injunction,  and  from  this  order 
the  defendants,  J.  0.  Thomas  and  Rufus  Switzer,  trustees,  have 
appealed  to  this  court. 
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It  IB  insisted  that  the  court  erred  in  not  dismissing  the  bill  for 
want  of  jnrisdiction.  The  defendant's  first  special  plea  avers  that 
the  supposed  cause  of  action  alleged  in  the  bill  did  not,  nor  did 
any  part  thereof,  arise  in  the  county  of  Mason  ;  that  the  same 
arose  within  the  county  of  Putnam,  in  this  state ;  and  that  at  the 
time  of  issuing  the  writ  in  this  suit  the  defendant  resided,  and 
still  resides,  in  Putnam  county.  This  plea  is  not  sworn  to,  and  is, 
therefore,  not  good  as  a  plea  in  abatement.  But  the  defendants, 
at  the  same  rules  at  which  the  plaintiff  filed  its  bill,  filed  their  an- 
swers, in  which  they  formally  plead  and  rely  upon  the  same  mat- 
ters all<^ed  in  the  said  first  special  plea,  and  the  answer  is  sworn 
to  in  due  form.  I  think,  therefore,  taking  this  plea  and  answer 
together,  the  defendants  were  entitled  to  an  abatement  of  the  suit, 
provided  the  facts  alleged  are  sufBcient  for  that  purpose,  and  said 
&ct8  should  be  proved.  Our  statute  (sections  1,  2,  chapter  123, 
Code  1887)  provides  that  suits  of  the  class  to  which  this  suit  be- 
longs shall  be  brought  either  in  the  coimty  wherein  any  of  the 
defendants  reside,  or  wherein  the  cause  of  action,  or  any  part 
thereof,  arose.  The  defendants,  as  we  have  seen,  plead  that  none 
of  them  reside  in  Mason  county,  and  that  no  part  of  the  cause  of 
action  arose  in  said  county ;  but,  on  the  contrary,  they  all  reside 
in  the  county  of  Putnam,  and  every  part  of  the  cause  of  action 
arose  in  said  county ;  therefore,  if  these  allegations  be  true,  the 
express  mandate  of  the  statute  is  that  this  suit  should  have  been 
brought  in  Patnam  county,  and,  per  sequence,  it  was  improperly 
brought  in  the  county  of  Mason. 

The  appellants  further  insist  that  the  court  erred  in  sustaining 
the  demurrer  to  the  said  second  special  plea.  This  plea,  in  effect, 
avers  that  the  plaintiff  is  a  foreign  corporation,  created  and  or- 
ganized under  the  laws  of  the  state  of  Ohio ;  that  the  contract 
alleged  in  the  plaintiff's  bill  was  made  in  Putnam  county,  in  this 
state,  and  that  from  January  1,  1889,  and  continuously  thereafter 
up  to  the  time  of  the  institution  of  this  suit,  the  plaintiff,  as  such 
corporation,  did  transact  divers  other  business  in  the  counties  of 
Putnam,  Mason  and  Kanawha,  of  this  state,  and  that  it  did  not, 
at  that  time,  or  at  any  time  before  the  institution  of  this  suit, 
comply  with  any  of  the  requirements  of  section  30  of  chapter  54, 
Code  1887,  of  this  state ;  and,  therefore,  the  defendants  pray  that 
the  suit  be  abated.    This  plea  raises  the  important  question  of  the 
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tme  interpretation  of  said  etatate.  Among  other  provision%  the 
said  statute  declares,  in  snbstance,  that  any  corporation  created  by 
the  laws  of  any  state  or  foreign  country  '^  may,  unless  it  be  other- 
wise  expressly  provided,  hold  property  and  transact  business  in 
this  state  upon  complying  with  the  requirements  of  thiseectioo, 
and  not  otherwise."  It  then  requires  such  corporation  to  file  a 
copy  of  its  charter  with  the  secretary  of  state,  and  file  in  each 
county  in  which  it  does  business  a  certificate  of  the  secretary  of 
state  that  it  has  so  filed  such  copy  of  its  charter  in  his  office ;  and 
it  further  provides  that  '^  every  such  corporation  which  shall  do 
business  in  this  state  without  having  complied  with  the  provisions 
of  this  section  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  fined  not  less  than  $500  nor  more  than 
$1,000  for  each  month  its  failure  so  to  comply  shall  continue."  In 
the  absence  of  any  statute  limiting  the  right  of  a  corporation  to 
do  so,  it  may,  unless  contrary  to  the  public  policy  of  the  state, 
hold  property  and  do  business  without  as  well  as  within  the  state 
or  county  by  which  it  was  created.  Ang.  &  A.  Corp. ,  §§  372-376  J 
Field  Corp.,  §  363.  This  statute,  being  not  only  in  derogation  of 
common  law,  but  penal  in  its  character,  must  be  construed  strictly. 
There  is  certainly  no  public  policy  of  this  state  which  is  contra- 
vened by  permitting  corporations  such  as  the  plaintiff  hero  to  do 
business  in  the  state,  because  the  statute  expressly  authorizes 
them  to  do  so  upon  compliance  with  its  requirements.  The  evi- 
dent purpose  of  these  requirements  of  the  statute  is  to  protect 
parties  dealing  with  foreign  corporations  from  imposition,  and  to 
secure  convenient  means  of  obtaining  jurisdiction  in  the  local 
courts  of  the  state,  and  information  such  as  will  facilitate  the  ser* 
vice  of  process  upon  such  coi'porations. 

It  is  clearly  not  the  primary  purpose  of  the  legislature,  in  pass- 
ing such  statutes,  to  render  the  contracts  and  dealings  of  such 
corporations  which  have  not  complied  with  these  requirements 
void  and  unenforceable.  Hence  the  decided  weight  of  authority 
is  that,  where  the  legislature  has  not  expressly  declared  that  this 
result  shall  follow  from  a  failure  to  comply  with  the  statute,  the 
courts  ought  not  to  imply  such  a  result,  unless  this  be  necessary 
in  order  to  attain  the  primary  object  for  which  the  statute  was 
enacted.  Upon  this  ground  it  has  been  held  that  a  contract 
made  by  a  foreign  corporation  before  it  has  complied  with  the 
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statutory  prerequisitee  to  the  right  to  do  businesB  will  not,  on 
that  account,  be  held  abeolntelj  void,  unless  the  statute  expressly 
so  declares ;  and,  if  the  statute  imposes  a  penalty  upon  the  cor- 
poration for  failing  to  comply  with  such  prerequisites,  such 
penalty  will  be  deemed  exclusive  of  any  others.  Insurance  Co. 
V.  Walsh,  18  Mo.  229 ;  Insurance  Co.  v.  McMillen,  24  Ohio  St . 
67 ;  Ehrman  v.  Insurance  Co.,  1  McCrary,  123 ;  1  Fed.  Rep'r, 
471 ;  Insurance  Co.  v.  Salt  Co.,  31  Mich.  346  ;  Insurance  Co.  v. 
Matthews,  102  Mass.  221 ;  2  Mor.  Priv.  Corp.,  §  665.  We  are 
aware  that  the  courts  of  Indiana,  Illinois,  Wisconsin,  and  per- 
haps some  other  states  hold  a  different  doctrine.  In  Vermont 
and  Oregon  it  has  been  held  that  a  non-compliance  with  the 
precedent  conditions  of  the  statutes  of  those  states  by  foreign  cor- 
porations rendered  their  contracts  void.  But  it  will  be  observed 
that  these  statutes  imposed  no  penalty  for  the  failure  to  comply 
with  their  provisions ;  and  it  is  principally  upon  this  ground  that 
the  contracts  are  held  void,  because  otherwise  the  statute  might 
be  evaded  with  impunity.  Thus  in  Bank  v.  Page,  6  Ore.  431, 
436,  the  court  say  :  ^^  The  general  rule  is  that  a  contract  in  vio- 
lation of  law  is  void.  The  only  exception  to  the  rule  is  that, 
when  a  law  imposes  a  penalty  for  the  prohibited  act,  and  it«learly 
appears  that  the  legislature  intended  no  more  than  to  impose  the 
penalty  for  the  violation  of  the  law,  a  contract  made  in  violation 
of  such  a  statute  is  not  void."  It  is  evidently  the  want  of  such 
penalty  in  the  statute  that  influenced  the  court  to  hold  the  con- 
tract void.  And  such  seems  to  be  the  ground  of  the  decisions  in 
Indiana  and  other  states.  Machine  Co.  v.  Caldwell,  54  Ind.  273  ; 
Lester  v.  Bank,  33  Md.  558.  The  authorities  on  this  question 
are  reviewed  in  2  Mor.  Priv.  Corp.,  §§  662-666,  and  the  author 
announces  as  his  conclusion  therefrom  that,  ^'  unless  it  appears 
affirmatively  that  the  legislature  intended  to  render  a  forbidden 
act  or  contract,  absolutely  void  in  legal  contemplation,  it  will  not 
be  so  held  ; "  citing  Bank  v.  Matthews,  98  U.  S.  621,  627.  Let 
DB  apply  these  principles  to  our  statute.  The  first  provision  is 
that  the  foreign  corporation  may  do  business  in  this  state  ^^  upon 
complying  with  the  requirements  of  this  section,  and  not  other- 
wise.'' It  next  declares  that  such  corporation,  so  complying, 
shall  have  the  same  rights  and  privileges,  and  be  subject  to  the 
same  liabilities,  as  domestic  corporations ;  and  it  finally  imposes 
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a  penaltj  upon  such  corporation  for  its  failure  to  comply  with  the 
regulations  of  the  statute.  There  is  here  no  express  declaration 
that  the  failure  to  comply  shall  render  the  contracts  of  the  corpo- 
ration absolutely  void.  Nor  does  it  affirmatively  appear  that  the 
legislature  so  intended,  fiat  it  is  expressly  provided,  and  so  de* 
claredy  that  a  failure  to  comply  with  the  regulations  prescribed 
shall  be  punished  by  fine ;  and  this  imposition  of  a  penalty,  as  we 
have  seen,  in  the  absence  of  any  express  declaration  to  the  con- 
trary, must  be  held  to  be  exclusive  of  all  other  penalties.  That 
such  was  the  purpose  of  the  legislature  in  enacting  this  statute,  is 
manifest  from  the  provision  therein  in  respect  to  railroad  corpora- 
tions. It  prescribes  additional  regulations  for  such  companies, 
and  declares  that,  unless  they  are  complied  with,  such  companies 
shall  not  maintain  any  action  or  suit  in  this  state.  The  whole 
section  shows  no  purpose  to  treat  railroad  corporations  with  more 
favor  than  other  corporations ;  yet,  if  we  hold  the  contracts  of  all 
other  corporations  absolutely  void,  while  only  denying  to  railroad 
companies  the  right  to  sue  in  oar  courts,  the  effect  would  be  to 
discriminate  in  favor  of  the  latter.  Upon  the  whole,  I  am  of 
opinion  that  the  court  did  not  err  in  sustaining  the  demurrer  to 
said  second  special  plea. 

It  it  further  contended  by  the  appellants  that  there  is  no  equity 
in  the  plaintiff's  bill,  and  that  the  injunction  should  have  been 
dissolved  for  the  want  of  jurisdiction  in  the  equity  court.  The 
bill,  after  setting  out  the  contract  before  referred  to  between  the 
plaintiff  and  defendant  W.  W.  Thomas,  avers  that,  under  said 
contract,  said  Thomas  had  delivered  to  the  plaintiff  about  ten 
thousand  ties,  for  which  it  paid  him  in  full ;  that  Thomas,  on 
the  recent  rises  in  the  streams,  had  run  down  Eighteen  Mile 
creek  about  thirty-five  thousand  ties,  the  most  of  which  are 
in  the  Kanawha  river  and  some  of  them  have  been  put  into 
rafts,  preparatory  to  shipment  and  delivery  to  the  plaintiff  at 
Point  Pleasant ;  that  the  plaintiff  had  inspected  and  branded 
fiaid  ties,  and  paid  Thomas  in  full  for  the  same,  and  taken 
possession  of  them  before  they  had  been  run  down  Eighteen  Mile 
creek ;  that  after  said  ties  had  been  run  down  said  creek  to  the 
Kanawha  river,  and  some  of  them  were  at  Point  Pleasant  in  Ma- 
son county,  and  were  being  loaded  on  the  cars,  the  defendants  J. 
0 .  Thomas  and  Kuf us  Switzer,  trustees,  by  their  threats  and  in- 
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terference  with  the  agents  and  employes  of  the  plaintifE  and  the 
jailroad  company,  openly  and  wantonly  prevented  and  stopped  the 
plaintiff  from  loading,  and  the  railroad  company  from  receiving 
and  shipping  any  of  said  ties.  It  seems  to  me  these  facts,  which 
are  more  formally  and  specifically  set  forth  in  the  bill,  are  suffi- 
cient, if  sustained  by  proof,  to  entitle  the  plaintiff  to  relief  in  a 
court  of  equity.  A  large  mass  of  depositions  were  filed  by  either 
side ;  but,  as  no  final  decree  or  order  settling  the  principles  of  the 
cause  was  made  by  the  court  —  this  appeal  being  simply  from  an 
order  refusing  to  dissolve  the  in  junction  awarded  the  plaintiff  — 
it  is  not  incumbent  upon  this  court  to  pass  upon  the  proofs  further 
than  to  decide,  as  we  do,  that  the  court  did  not  err  in  overruling 
the  defendant's  motion  to  dissolve  the  said  injunction. 

We  are  not  called  upon  to  decide,  and  we  do  not  decide,  in  ad- 
vance of  final  action  by  the  court  below,  whether,  on  the  proofs 
as  they  now  are,  or  as  they  may  hereafter  be  made  to  appear  in 
this  case,  the  circuit  court  should  or  should  not  on  the  final  hear- 
ing dismiss  the  bill.  All  we  now  decide  is  that,  as  a  preliminary 
motion,  the  court  did  not  err  in  refusing  to  dissolve  the  injunction, 
and  that  such  motion  ought  not  to  be  finally  acted  upon  until  the 
hearing  of  the  cause  on  its  merits. 

In  reference  to  the  objection  to  the  jurisdiction  of  the  circuit 
court  of  Mason  county,  as  set  forth  in  the  defendant's  first  special 
plea  and  answers  to  the  bill  hereinbefore  referred  to,  we  think  the 
proofs  do  not  sustain  the  facts  therein  alleged.  The  bill  avers  and 
the  proofs  show  that  a  part  of  the  ties  in  controversy  in  this  cause 
'were  at  Point  Pleasant,  in  said  county,  at  the  time  this  suit  was 
commenced,  and  that  the  rights  and  acts  of  the  parties  in  respect 
to  said  ties  is  part  of  the  controversy  in  this  suit ;  and,  that  being 
80,  the  circuit  court  of  said  county  had  jurisdiction,  provided  the 
process  was  served,  as  it  was  in  this  cause,  on  some  of  the  defend- 
ants in  said  county.  For  the  foregoing  reasons,  I  am  of  opinion 
that  the  order  of  the  circuit  court  refusing  to  dissolve  the  injunc- 
tion should  be  affirmed. 

English,  Brannon  and  Lucas,  JJ.,  concurred. 

SeeFarrior  y.  New  England  Mori.  Security  Co.,  1  Am.  R.  R.  &  Corp.  Rep. 
4(BS;  Texas  Land  &  Mortgage  Co.  y.  Worsham,  poet. 
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Western  Union  Tkl,  Company  v.  Williams. 

(U  S.  B.  R.  106;  86  Va.  m..) 

1.  Eminent  Domain.  Telbgbafh  Likb  on  Hiohwat.  Feb  of  HieHWATB 
IN  ViBGnriA.  In  Virginia,  upon  the  establishment  of  a  highway,  the  public 
acq  aire  only  an  easement  and,  in  the  absence  of  eyidenoe  to  the  contrary,  the 
abutting  owner  is  presumed  to  own  to  the  middle  of  the  way. 

2.  Statutes  Should  if  Possible  be  Gonstbued  so  as  to  be  Valid.  One 
section  of  a  statute  authorized  telegraph  lines  to  be  constructed  on  state  or 
county  roads.  Another  section  provided  for  making  compensation  to  the 
owners  of  lands  over  which  any  telegraph  line  should  be  constructed.  Held, 
that  the  act  should  be  so  construed,  if  possible,  as  to  be  in  harmony  with  the 
ooDstitution,  and,  therefore,  that  the  section  authorizing  the  use  of  highways 
for  telegraphs  should  be  construed  to  mean  on  condition  of  making  compensa- 
tion as  provided  in  the  subsequent  section. 

3.  An  act  which  provides  for  taking  private  property  for  the  use  of  a  tele- 
graph company  without  compensation  is  void. 

4.  Telegbaph  on  Highway  Additional  Bubdbn.  The  right  of  the 
public  in  a  highway  is  one  of  passage  only,  and  a  telegraph  line  is  an  addi- 
tional burden  on  the  same,  for  which  the  owner  is  entitled  to  compensation. 

Staples  &  Mumford  and  Robert  Stiles  for  plaintiff  in  error. 
PcUard  <&  Sands,  R.  T.  Lacy  and  W.  W.  Gordon  for  defend- 
ant in  error. 

Laoy,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  cirenit 
court  of  New  Kent  county  rendered  on  the  30th  day  of  October, 
1888.  The  plaintiff  in  error  constructed  its  telegraph  line  upon 
the  county  road  in  New  Kent  county,  where  the  said  road  ran 
over  the  lands  of  the  defendant  in  error  without  his  consent,  and 
without  condemnation  proceedings,  and  without  tendering  com- 
pensation, and  refusing  to  pay  compensation  therefor.  As  is  al- 
leged in  the  declaration,  the  defendant,  '^  against  the  will  of  the 
plaintiff,  and  violently,  against  the  protest  of  the  plain- 
tiff, entered  upon  the  said  land  and  cut  down  and  de- 
stroyed the  trees  and  underwood  —  fifty  pine  trees,  twenty  oak 
trees,  and  other  trees,  of  the  value  of  $1,950  -r-  and 
broke  down  and  prostrated  a  great  part  of  the  fences  of  said 
plaintiff,  and  dug  holes  in  the  land  of  the  plaintiff,  and  put  posts 
there  and  kept  the  same  there,  etc.,  and  incumbered  the  land,  and 
hindered  the  plaintiff  in  the  free  use  and  enjoyment  thereof." 
The  defendant  pleaded  "  not  guilty,"  and  moved  the  court  to  re- 
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move  the  ease  to  the  federal  court,  which  motion  to  remove  the 
case  the  court  overraled,  and  the  case  proceeded  to  a  trial ;  and 
upon  the  trial  the  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
for  the  sum  of  $550,  upon  which  judgment  was  rendered  accord- 
ingly, whereupon  the  defendant,  the  plaintiflE  in  error  here,  ap- 
plied for  and  obtained  a  writ  of  error  to  this  court. 

There  were  sundry  exceptions  taken  at  the  trial  which  were 
assigned  as  error  here.  The  first  assignment  which  we  will  con. 
aider  is  as  to  the  refusal  of  the  court  to  give  to  the  jury  certain 
instructions  asked  by  the  defendant,  and  the  giving  by  the  court 
of  certain  other  instructions.  The  plaintiff  moved  the  court  to 
instruct  the  jnry  to  the  following  effect :  That,  "  if  the  jury  be- 
lieve from  the  evidence  that  the  defendant  was,  at  the  time  of  the 
committing  of  the  alleged  trespass  in  the  declaration  mentioned, 
and  still  is,  a  telegraph  company  chartered  by  this  or  any  other 
state,  and  that  the  road  along  which  it  has  constructed  and  main- 
tained, and  still  is  maintaining,  its  telegraph  line  in  the  county  of 
New  Kent,  was  at  said  time,  and  still  is,  a  county  road,  then  the 
said  defendant  had  at  said  time,  and  still  has,  the  right  to  construct 
and  maintain  its  said  line  along  said  county  road,  upon  any  part 
thereof,  to  the  width  or  extent  of  thirty  feet,  whether  the  road- 
bed actually  used  by  the  public  was  and  is  of  such  width  or  not, 
provided  the  ordinary  use  of  said  road  be  not  thereby  obstructed ; 
and  said  defendant  had  at  said  time,  and  still  has,  the  right  to  cut 
down  and  trim  out  such  trees  or  limbs,  within  such  width  or  ex- 
tent of  thirty  feet,  as  might  interfere  with  the  proper  and  effect- 
ive construction,  maintenance  and  operation  of  its  said  line.  (2) 
For  the  exercise  of  such  right  as  aforesaid,  the  defendant  is  not 
required  to  obtain  permission  from,  or  to  make  compensation  to 
the  owner  or  owners  of  the  land  upon  which  said  road  is  located, 
whether  the  fee-simple  title  to  the  soil  upon  which  the  road  is 
located,  or  the  mere  easement  thereon,  be  vested  in  the  public.  (3) 
The  jury  are  further  instriltted  that,  although  the  road-bed  of 
said  road  actually  used  by  the  public  may  not  be  or  have  been  of 
the  width  of  thirty  feet,  and  although  the  overseer  of  said  road 
may  not  have  complied  with  the  law  in  keeping  said  road  clear 
and  smooth,  and  free  from  obstructions,  to  the  legally-required 
width  of  thirty  feet,  yet,  under  the  laws  and  statutes  of  the  com- 
monwealth,   the  defendant  company  was  authorized  to  use  any 
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part  of  fiaid  legal  road  of  tbirtj  feet  to  the  same  extent  as  if  said 
overseer  had  strictlj  complied  with  the  provisioiis  of  law  reqairing 
him  to  keep  said  road  dear  of  timber  and  other  obstrnctions  to 
the  required  width,  and  the  whole  thirty  feet  been  actually  used 
by  the  pablic  as  a  road."    Bat  the  coart  refused  to  give  these  in- 
Btructions  of  the  defendant,  and  gave  the  following:  "  (1)  The 
court  instructs  the  jury  that  the  law  presumes  that  the  ownership 
of  lands  along  the  side  of  a  public  road  in  Virginia  extends  to  the 
middle  of  said  road,  and  the  burden  of  proof  is  upon  the  party 
who  claims  otherwise  to  show  that  such  is  not  the  case  along  the 
road  wherQ  the  right  is  controverted ;  and  the  owner  has  the  ex- 
clusive right  to  the  soil,  subject  to  its  use  for  the  purposes  of  the 
public,  and  to  the  right  of  passage  of  the  public  over  the  same ; 
and,  being  owners  of  the  soil,  they  have  a  right  to  all  of  the  ordi- 
nary remedies  for  disturbing  of,  or  injury  to,  their  freehold  or 
possession ;  and  any  act  of  the  legislature  which  divests  such  own- 
ers of  their  rights  is  unconstitutional  and  void. '  (2)  Tlie  fact  that 
a  road  is  a  pablic  road  or  highway  does  not  authorize  the  digging 
of  holes  for  the  purpose  of  erecting  telegraph  posts,  and  the  erect- 
ing of  posts,  and  the  establishing  a  telegraph  line,  over  the  lands 
of  a  persoD,  without  his  consent,  although  the  same  may  be  erected 
or  done  on  that  part  of  his  premises  which  is  used  as  a  public 
road."    It  thus  appears  that  the  claim  of  the  defendant  is  that, 
by  reason  of  the  act  of  assembly  of  February  10,  1880  (Acts 
1879-80,  pp.  53,  54),  it  was  authorized  to  construct  its  telegraph 
poles  and  line  along  the  land  over  which  the  county  road  runs, 
without  making  compensation  therefor,  and  that  it  maintains  its 
right  to  exercise,  as  to  these  lands,  the  right  of  eminent  domain 
thereon  —  to  take  and  enjoy  what  belongs  to  another,  in  the  exer- 
cise  of  the  sovereign  power,  not  only  without  making  any  com- 
pensation therefor,  but  without  any  formal  proceedings  looking 
to  condemnation  of  this  property  under  any  of  the  forms  of  law 
whatever. 

If  it  is  once  conceded,  or  in  any  wise  established,  that  the  land 
in  question  belonged  to  the  plaintifE,  it  was  his  private  property, 
his  freehold ;  as  entirely  his  own,  throughout  all  its'  parts,  as  the 
shelter  which  he  had  erected  around  and  over  his  hearthstone,  for 
his  habitation  and  home,  and  as  entirely  under  the  protection  of 
the  laws  against  the  intrusion  as  the  very  hearthstone  itself.     That 
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these  lands  are  the  lands  of  the  plaintifE,  unless  he  has  lost  them 
by  the  creation  of  a  public  road  across  them,  is  undeniable  —  is, 
indeed,  not  denied.  Does  the  creation  of  a  public  road  through 
the  land  divest  him  of  the  fee  in  the  same  ? 

As  to  the  extent  of  the  right  acquired  by  the  public  upon  open- 
ing a  highway  in  Virginia,  Mr.  Minor,  in  his  Institutes  (volume 
1,  p.  120),  says :  "  The  public  acquires  merely  a  right  of  passage. 
The  freehold  and  all  the  profits  of  the  soil  (that  is,  trees,  mines 
etc.)  belong  still  to  the  proprietor  from  whom  the  right  of  passage 
was  acquired.  He  may,  therefore,  recover  the  freehold  in  eject- 
ment, subject  to  the  right  of  way,  and  may  maintain  an  action  of 
trespass  for  digging  the  ground.  If  it  be  unknown  from  which 
of  two  adjacent  proprietors  a  highway  was  at  first  taken,  or  if  the 
highway  be  the  boundary  between  them,  they  are  understood  to 
own  each  ad  medium  JUtim  vicB."  Citing  Bac.  Abr.,  "  High- 
ways," J;  Boiling  v.  Mayor  of  Petersburg,  3  Rand.  (Va.)  563 ; 
Home  V.  Richards,  4  Call,  441 ;  Harris  v.  Elliott,  10  Pet.  25. 
And  this  subject  is  again  referred  to  by  Mr.  Minor  in  his  second 
volume,  page  20,  as  to  the  ownership  of  land  adjacent  to  highways 
when  he  says  :• "  The  ownership  usually  extends  to  the  middle  of 
the  road,  as  in  the  case  of  a  private  stream  ;  or,  if  the  same  party 
owns  on  both  sides,  the  whole  road  belongs  to  him,  subject  to  the 
public  easement  of  the  right  of  passage  in  either  case.  Citing  3 
Kent  Comm.  432."  In  the  case  of  Home  v.  Richards,  supra,  all 
the  judges  delivered  opinions,  and  all  held  that  the  grant  of  the 
right  of  way  does'not  convey  the  soil,  but  only  the  right  to  a  way 
over.  In  the  case  of  Boiling  v.  Mayor  of  Petersburg,  supra  —  a 
case  f uUy  and  ably  argued  in  this  court  by  the  foremost  lawyers 
of  that  day  —  Judge  Carr  delivered  the  unanimous  opinion  of  the  , 
court.  Speaking  as  to  the  public  highway,  he  said :  "  Does  this 
disable  the  demandant  from  recovering  the  land?  It  certainly 
would  not  in  England,  as  many  cases  show."  Citing  Lade  v. 
Shepherd,  2  Strange,  1004.  In  that  case  the  defendant  rested 
one  end  of  a  bridge  upon  the  highway.  Upon  trespass  brought 
the  court  said :  "  It  is  certainly  a  dedication  to  the  public  so  far 
as  the  public  has  occasion  for  it,  which  is  only  for  a  right  of  pass- 
age; but  it  never  was  understood  to  be  a  transfer  of  the  absolute 
property  in  the  soil."  In  Goodtitle  v.  Alker,  1  Burrows,  143,  in 
ejectment,  a  special  verdict  finding  that  the  land  was  a  public 
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street  and  public  highway,  Lord  Mansfield  says :  '^  1  Eolle  Abr. 
392,  is  express  ^  that  the  king  has  nothing  bat  the  passage  for 
himself  and  his  people,  but  the  freehold,  and  all  profits,  belong 
to  the  owner  of  the  soil.'  So  do  all  the  trees  upon  it,  and  mines 
under  it.  *  *  *  The  owner  may  get  his  soil  discliarged  of 
this  servitude  or  easement  of  a  way  over  it  by  a  writ  of  ad  quod 
damnum.  It  is  like  the  property  in  a  market  or  fair.  There  is 
no  reason  why  he  should  not  have  a  right  to  all  remedies  for  the 
freehold,  subject  still,  indeed,  to  the  servitude  or  easement. 
*  *  *  An  action  of  trespass  would  lie  for  an  injury  done  to 
it.  *  *  *  I  see  no  ground  why  the  owner  of  the  soil  may 
not  bring  ejectment  as  well  as  trespass."  Mayor,  etc.,  v.  "Ward, 
1  Wils.  107 ;  Harrison  v.  Parker,  6  East,  154.  But  it  is  said 
that  in  this  country  we  act  on  a  more  liberal  scale;  that  the  6ourt 
will  look  to  the  great  principles  of  public  policy,  and  give  them 
eflEect ;  that,  the  conveniences  of  the  community  requiring  high- 
ways, they  must  be  had ;  and,  as  a  mere  right  of  way  is  not  suffi- 
cient for  the  full  enjoyment  of  them,  we  must  consider  the  com- 
monwealth as  vested  with  a  base  fee  in  all  public  highways. 

Our  business  is  with  the  law  as  it  is ;  and,  where  the  power  to 
be  exercised  is  one  of  so  important  a  character  as  the  taking  away 
the  property  of  the  citizen,  divesting  him  of  his  eminent  domain 
in  the  soil,  I  could  not  consent  to  take  the  step  unless  I  saw  my- 
self justified  by  some  dear  principle  of  the  common  law,  or  some 
plain  enactment  of  the  statute.  The  English  cases  are  pretty 
strong  evidence  that  the  common  law  confers  no  such  power.  I 
have  looked  into  our  statutes,  and  I  can  find  nothing  there  to 
countenance  the  idea  that  where  a  road  is  established  the  fee  in 
the  soil,  either  simple  or  base,  is  vested  in  the  commonwealth. 
On  the  contrary,  I  think  it  is  obvious  that  a  right  of  way  is  all 
that  the  public  requires,  leaving  the  whole  fee  in  the  owner  of 
the  soil.  It  is  for  the  use  of  the  land  by  the  commonwealth  that 
tlie  owner  is  compensated.  There  can  be  no  question  as  to  what 
the  law  is  in  this  state.  It  is  well  settled.  In  Warwick  v. 
Mayo,  15  Oratt.  528,  Judge  Allen  delivered  the  unanimous 
opiuion  of  this  court  to  the  same  effect.  Speaking  of  a  highway, 
he  says,  "  the  easement  comprehends  no  interest  in  the  soil,"  and 
cites  Judge  Swift  as  saying,  in  Peck  v.  Smith,  1  Conn.  103 : 
"  The  right  of  freehold  is  not  touched  by  establishing  a  highway, 
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but  continues  in  the  original  owner  of  the  land,  in  the  same  man- 
ner it  was  before  the  highway  was  established,  subject  to  the  ease- 
ment." He  says  further  :  "  Notwithstanding  the  easement,  the 
owner  retains  many  and  valuable  interests.  *  *  *  He  may 
make  any  use  of  it  not  inconsistent  with  the  employment  of  the 
easement."  Hare  &  Wallace's  Notes  to  Dovaston  v.  Payne,  2 
Smith  Lead.  Cas.  190,  where  the  authorities  are  collected. 
After  speaking  of  the  English  rale,  and  the  decisions  of  some  of 
the  states,  he  says :  ^'  In  Virginia  the  rule  has  been  established  by 
an  authoritative  decision  of  the  very  point  in  accordance  with 
the  settled  doctrine  of  the  English  courts,"  —  and  refers  to 
Boiling  V.  Mayor  of  Petersburg,  supra.  If  these  principles  are 
thus  settled  in  Virginia,  as  they  certainly  are,  they  are  equally  as 
firmly  imbedded  in  the  jurisprudence  of  numerous  other  states  of 
this  country.  These  are  collected  and  cited  by  Mr.  AngeU  in  his 
work  on  High^vays,  page  396,  section  301  et  seq.,  and  notes.  At 
page  398,  section  303,  this  author  says :  "  The  principles  of  the  com- 
mon law  in  this  respect  have  been  recognized  and  adopted  by  the 
American  courts."  Oiting  Perley  v.  Chandler,  6  Mass.  454. 
Under  these  principles  the  plaintiff  was  entitled  to  maintain  ti*es- 
pass  against  the  defendant  when  the  said  defendant  stopped  upon 
his  land,  instead  of  passing  along,  and  dug  up  his  soil,  and  cut 
down  his  trees,  and  tore  down  and  scattered  his  fence,  unless 
such  taking  of  his  property  was  by  due  process  of  law,  for  public 
uses,  upon  just  compensation.  If  the  use  for  which  the  land  was 
taken  was  a  private  use,  it  could  not  be  lawfully  taken  without 
his  consent.  But  the  use  may  be  conceded  to  be  a  public  use,  and 
yet  to  take  without  just  compensation  was  unlawful.  Such  tak- 
ing without  authority  of  law  was  a  trespass  and  such  taking  could 
find  no  justification  in  any  act  of  the  general  assembly.  Art. 
5,  §  14,  Const.  Va.  It  is  claimed  that  the  act  of  assembly 
passed  February  10,  1880  (Acts  1879-80),  authorized  this  com- 
pany  to  so  construct  its  works  upon  the  land  of  the  plaintiff. 
That  act  should  receive  a  reasonable  construction,  and  be  so  con- 
etmed,  if  possible,  as  to  avoid  repugnance  to  the  constitution ;  and 
while  by  that  act,  these  companies  are  authorized  to  construct 
their  lines  and  fixtures  along  the  country  roads,  provided  the 
ordinary  use  of  the  road  was  not  obstructed,  it  is  not  expressly 
provided  that  this  may  be  done  without  compensation.    But  the 
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provision  is  so  as  not  to  obstrnct  the  ordinary  nse.  The  common- 
wealth had  and  has  in  these  roads  nothing  bnt  the  nse  to  pass 
over  and  along,  and  the  act  provides  that  this  nse  shall  not  be 
obstmcted  by  virtue  of  that  act.  Bnt  at  the  condnsion  of  this 
paragraph,  constituting  the  last  words  in  it.  are  these  words, 
'^  npon  making  just  compensation  therefor ; "  and  then  follow 
the  provisions  of  the  law  which  provide  for  the  proceedings 
necessary  to  ascertain  what  is  just  compensation  by  condemnation 
proceedings.  This  was  certainly  the  provision  of  the  act  as  to 
lands  of  persons  generally ;  and,  if  the  lands  upon  which  the  high* 
way  runs  is  the  private  property  of  the  citizen,  which  it  clearly 
is,  shonld  not  this  language  be  held  to  apply  to  such  land  as  well 
as  to  others  ?  Why  not  ?  The  commonwealth  has  no  more  power 
to  grant  the  one  than  the  other.  To  grant  either  is  to  take  private 
property,  and  this  can  only  be  done  upon  just  compensation.  If 
this  is  the  true  construction  of  this  act,  the  same  is  in  accordance 
with  the  constitution  of  the  state ;  and  the  plaintiff  was  entitled 
to  maintain  his  suit  against  a  corporation  which  neither  took  law- 
fully, nor  paid  just  compensation.  But  if  the  act  does  pro- 
vide for  the  taking  of  this  private  property  without  comp^isation, 
then  it  is  void  for  repugnancy  to  the  constitution  of  the  state, 
and  the  plaintiff  was  entitled  to  recover ;  and  the  instruction  of 
the  court  was  right. 

However,  it  is  claimed  by  the  plaintiff  in  error  that,  granting 
that  the  rights  of  the  plaintiff  are  what  we  have  stated,  and  the 
commonwealth  has  only  the  right  to  use  by  going  over,  still  his 
case  is  good,  because  his  works  are  only  a  use  of  the  easement,  and 
constitute  no  new  taking — ^no  additional  servitude.  We  will  now 
briefly  consider  this  argument. 

The  right  in  the  commonwealth  is  to  nse  by  going  along 
over.  This  is  the  extent  of  the  right.  If  the  right  was  granted 
to  the  defendant  to  go  over  simply  to  carry  its  messages,  then  the 
right  granted  was  in  existence  before  the  grant,  and  the  right 
to  go  over  is  not  only  not  disputed,  but  distinctly  admitted. 
This  is  the  servitude  over  the  land  fixed  upon  it  by  law,  and 
the  whole  extent  of  it.  If  any  thing  more  is  taken,  it  is  an  addi- 
tional servitude,  and  is  a  taking  of  the  property,  within  the  mean- 
ing of  the  constitution.  To  take  the  whole  subject,  the  land  in 
fee,  is  a  taking.    This,  however,  is  the  meaning  of  the  term  only 
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in  a  limited  sense,  and  in  the  narrowest  sense  of  the  word.  The 
constitutional  provision  which  declares  that  property  shall  not  be 
taken  for  public  use  without  just  compensation  was  intended  to 
establish  this  principle  beyond  legislative  control,  and  it  is  not  nec- 
essary that  property  should  be  absolutely  taken,  in  the  sense  of  * 
completely  taking,  to  bring  a  case  within  the  protection  of  the 
coDstitntion.  As  was  said  by  a  learned  justice  of  the  supreme 
court  of  the  United  States :  "  It  would  be  a  very  curious  and  nn- 
satisfactory  result,  if,  in  constniing  a  provision  of  constitutional 
law  always  understood  to  have  been  adopted  for  protection  and  se- 
curity to  the  rights  of  the  individual  as  against  the  government, 
and  which  has  received  the  commendation  of  jurists,  statesmen  and 
commentators,  as  placing  the  just  principles  of  the  common  law 
on  that  subject  beyond  the  power  of  ordinary  legislation  to  change 
or  control  them,  it  shall  be  held  that,  if  the  government  refrains 
from  the  absolute  conversion  of  real  property  to  the  uses  of  the 
public,  it  can  destroy  its  value  entirely ;  can  inflict  irreparable  and 
permanent  injury  to  any  extent ;  can,  in  effect,  subject  it  to  total 
destruction — without  making  any  compensation,  because,  in  the 
narrowest  sense  of  that  word,  it  is  not  taken  for  the  public  use. 
Such  a  construction  would  pervert  the  constitutional  provision  into 
a  restriction  upon  the  rights  of  the  citizen,  as  those  rights  stood 
at  the  common  law,  instead  of  the  government,  and  make  it  an 
authority  for  invasion  of  private  right  under  the  pretext  of  the 
public  good,  which  had  no  warrant  in  the  laws  and  practices  of  our 
ancestors."  Justice  Miller  in  Pumpelly  v.  Green  Bay  Co.,  IS 
WaU.  166. 

It  is  obvious,  and  it  is  so  held  in  many  cases,  that  the  construc- 
tion of  a  railroad  upon  a  highway  is  an  additional  servitude  upon 
the  land,  for  which  the  owner  is  entitled  to  additional  compensa- 
tion. Cooley  Const.  Lim.  548 ;  Ford  v.  Railroad  Co.,  14  Wis. 
616  ;  Pomeroy  v.  Railroad  Co.,  16  Wis.  640.  And  the  power  of 
a  legislature  to  authorize  a  railroad  to  be  constructed  on  a  common 
highway  is  denied  upon  the  ground  that  the  original  appropriation 
permitted  the  taking  for  the  purposes  of  a  common  highway,  and 
no  other.  The  principle  is  the  same  when  the  land  is  taken  for 
any  other  purpose  distinct  from  the  original  purpose,  and  the  rea- 
soning in  the  two  cases  is  applicable  to  each.  In  the  case  of  Im- 
lay  V.  Railroad  Co.,  26  Conn.  255,  it  is  said :  '^  When  land  is  con- 

VOL.  u  — 8^ 


266  Westbbn  Union  Tel.  Co.  v.  Williams. 

demDed  for  a  special  purpose,  on  the  score  of  public  utility,  the 
sequestration  is  limited  to  that  particular  use.  Land  taken  for  a 
highway  is  not  thereby  convertible  into  a  common.  As  the  prop- 
erty is  not  taken,  but  tlie  use  only,  the  right  of  the  public  is  lim- 
ited to  the  use — the  specific  use— for  which  the  proprietor  has 
been  divested  of  a  complete  dominion  over  his  own  estate.  These 
are  propositions  which  are  no  longer  open  to  discussion."  Nich- 
olson V.  Kailroad  Co.,  22  Conn.  85  ;  Bailroad  Co.  v.  Steiner,  44 
Ga.  546.  In  the  case  of  a  telephone  company,  the  chancellor,  in 
the  case  of  Broome  v.  Telephone  Co.,  7  Atl.  Kep'r,  851,  held  that, 
in  order  to  justify  a  telephone  company  in  setting  up  poles  in  the 
highway,  it  must  show  that  it  has  acquired  the  right  to  do  so, 
either  by  contract  or  condemnation,  from  the  owner  of  the  soil, 
saying:  ^'  The  complainant  seeks  relief  against  an  invasion  of  his 
proprietary  right  to  his  land.  The  defendants,  a  telephone  com- 
pany, without  any  leave  or  license  from,  or  consent  by,  him,  but, 
on  the  other  hand,  against  his  protest  and  remonstrance,  and  in 
disregard  of  his  warning  and  express  prohibition,  and  without  con- 
demnation, or  any  steps  to  that  end,  set  up  their  poles  upon  his 
land.     *    *     * 

"  What  has  been  said  is  sufficient  of  itself  to  establish  the  right 
of  the  complainant  to  relief ;  for,  in  order  to  justify  the  defend- 
ants in  setting  up  the  poles,  it  is  necessary  for  them  to  sliow  tha^ 
they  have  acquired  the  right  to  do  so,  either  by  consent  or  con- 
demnation, from  the  owner  of  the  soil."  As  to  these  rights  of 
the  owner  of  the  soil,  see  9  Am.  &  Eng.  Cyclop.  Law,  tit. 
"Highways,"  VII,  §  2;  Telegraph  Co.  v.  Bamett,  107  111.  508; 
South  Western  R.  Co.  v.  Southern  &  A.  Tel.  Co.,  46  Ga.  43 ; 
Telegraph  Co.  v.  Rich,  19  Kans.  517;  Willis  v.  Telegraph  Co.,  34 
N.  W.  Rep'r,  337. 

That  the  erection  of  a  telegraph  line  upon  a  highway  is  an  ad- 
ditional servitude  is  clear  from  the  authorities.  That  it  is  such  is 
equally  clear  upon  principle,  in  the  light  of  the  Yiiginia  cases 
cited  above.  If  the  right  acquired  by  the  commonwealth  in  the 
condemnation  of  a  highway  is  only  the  right  to  pass  along  over 
the  highway  for  the  public,  then,  if  the  tmtaken  parts  of  the  land 
are  his  private  property,  to  dig  up  the  soil,  is  to  dig  up  his  soil ; 
to  cut  down  the  trees,  is  to  cut  down  his  trees ;  to  destroy  the 
fences,  is  to  destroy  his  fences ;  to  erect  any  structure,  to  affix  any 
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« 
pole,  or  pat  in  and  upon  the  land,  is  to  take  possession  of  his  land ; 

and  all  these  interfere  with  his  free  and  unrestricted  use  of  his 

property.     If  the  commonwealth  took  this  without  just  compen- 

sation,  it  would  be  a  violation  of  the  constitution.     The  common^ 

wealth  cannot  constitutionallj  grant  it  to  another. 

It  is  true  that  the  use  of  the  telegraph  company  is  a  public  use. 
That  company  is  a  public  corporation,  as  to  which  the  pablic  has  . 
rights  which  the  law  will  enforce.  But  these  public  rights  can 
only  be  obtained  by  paying  for  them.  The  use,  while  in  one  sense 
public,  is  not  for  the  public  generally.  It  is  for  the  private  profit 
of  the  corporation.  It  is  its  business  enterprise,  engaged  in  for 
gain.  Its  services  can  only  be  obtained  upon  their  being  paid  for. 
There  is  no  reason,  cither  in  law  or  in  common  jastice,  why  it 
should  not  pay  for  what  it  needs  in  the  prosecution  of  its  business. 
Upon  this  burden  being  placed  upon  it,  it  can  complain  of  no  hard- 
slup.  It  is  the  common  lot  of  all.  If  the  said  company  has  use 
for  the  private  property  of  a  citizen  of  this  commonwealth,  and 
it  is  of  advantage  to  it  to  have  the  same,  it  is  illogical  to  argue 
that  the  property  is  of  small  value  to  the  plaintiff,  and,  in  the  ag- 
gregate, a  great  matter  to  the  plaintiff  in  error.  This  argument 
is  not  worth  considering.  It  cuts  at  the  very  root  of  the  rights 
of  property.  It  would  apply  with  equal  force  to  all  the  transac- 
tions of  life.  It  is  sufficient  to  say  the  SBgis  of  the  constitution  is 
over  this  as  over  all  other  private  property  rights,  and  there  is  no 
power  which  can  divest  it  without  just  compensation. 

We  think  the  instructions  of  the  circuit  court  were  clearly  right, 
and  there  is  no  error  therein. 

There  is  no  error  in  the  process  in  the  case.  It  was  made  as 
provided  by  law  against  a  non-resident  corporation  having  no  offi- 
cer or  agent  resident  in  the  county. 

There  was  no  error  in  the  refusal  of  the  court  to  remove  the 
case  from  New.  Kent  county.  Kot  the  slightest  ground  is  shown 
for  it.     And  it  may  be  remarked  that  the  plaintiff  in  en'or  se-  ^ 

lected  its  forum  when  it  thus  unlawfully  invaded  the  property 
rights  of  one  of  the  citizens  of  that  county. 

As  to  the  contention  concerning  the  summoning  of  the  jury  by 
the  sheriff,  because  he  was  interested  in  the  suit,  there  is  no  error 
in  that  action  of  the  court  below :  (1)  Because  the  sheriff  does  not 
appear  to  be  in  any  wise  interested  in  the  suit ;  and  (2)  because  the 
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sherijS  did  not  in  fact  select  the  jnry.  Upon  objection  made,  the 
judge  made  oat  the  list,  and  gave  it  to  the  deputy  sheriff,  to  sum- 
mon the  required  venire. 

Upon  the  whole  case,  we  are  of  opinion  that  there  is  no  error 
in  the  judgment  appealed  from,  and  the  same  must  be  affirmed. 

Fauntleroy  and  Hinton,  JJ.,  concurring.  Lewis  and  Eichard- 
soD,  JJ.,  dissent. 

-  Eleotrio  poles  and  wires  In  streets  —  rights  of  abutting  owner. — ^The 
public  cannot  use,  or  aathorize  the  use,  of  the  public  streets  for  any  purpose 
inconsistent  with  their  use  as  a  highway,  without  compensation  to  abutiing 
owners  for  injury  to  their  proprietary  rights.  Lewis  Em.  Dom. ,  §§  100,  114, 
115, 122  ;  McQuaid  v.  Portland,  etc.,  R.  Co.,  1  Am.  R.  R.  &  Corp.  Rep.  84, 
and  note,  p.  47.  No  distinction  in  principle  can  be  m^ade  between  a  telegraph 
or  telephone  line  and  asteam  railroad.  The  telegraph  and  telephone  form  no 
part  of  the  equipment  of  a  highway,  but  are  entirely  foreign  to  its  use. 
When  the  fee  of  the  street  is  in  the  abutting  owner,  it  follows  that  he  is 
clearly  entitled  to  compensation  for  the  additional  burden  placed  upon  his  land. 
Board  of  Trade  Tel.Co.  v.  Barnett,  107  111.  507;  Dosenbury  v.  Mutual  Union  Tel. 
Co.,  11  Abb.  New  Cases  440;  Metropolitan  Tel.  &  T.  Co.  ▼.  Caldwell  Lead  Co., 
60  N.  Y.  Supr.  Ct.  488 ;  Tiffany  v.  U.  S.  Illuminating  Co.,  51  N.  Y.  Supr.  Ct. 
280;  8.  C,  67  How.  Pr.78 ;  Broome  v.  New  York  &  New  Jersey  Tel.  Co.,  42  N. 
J.  Eq.l41.  The  contrary  is  held  in  Pierce  v.  Drew,  186  Mass.  75,  and  Julia  Build- 
ing Ass.  y.  Bell  Telephone  Co.,  88  Mo.  258.  Li  the  former  case  two  judges 
dissent,  and  the  opinion  of  the  court  and  the  dissenting  opinion  will  be  found 
to  present  a  very  full  and  able  discussion  of  both  sides  of  the  question. 

Our  position  is  further  sustained  by  the  authorities  which  hold  that  a  tele* 
graph  line  on  a  railroad  right  of  way  is  an  additional  burden  on  the  fee  for 
which  the  abutting  owner  is  entitled  to  compensation.  American  Tel.  k 
T.  Co.  V.  Smith,  1  Am.  R.  R.  &  Corp.  Rep.  78  ;  Western  Union  Tel.  Co. 
V.  Rich,  19  Kans.  517 ;  Atlantic  &  Pac.  Tel.  Co.  v.  C.  &  R.  L  R.  Co..  6 
Biss.  158. 

If  the  fee  of  the  street  is  in  the  public,  the  abutting  owner  may  recover  for 
any  interference  with  his  rights  in  the  street.  The  principle  of  the  elevated 
railroad  cases  would  apply.  Story  v.  New  York  El.  R.  Co.,  90  N.  Y.  123; 
Lahrv.  Metropolitan  El.  R.  Co.,  104  N.  Y.  268;  Lewis  Em.  Dom.,  §§  122- 
128.  The  only  rights  to  be  interfered  with  are  those  of  light,  air  and  access. 
If  there  is  no  interference  with  these  rights,  there  is  no  taking  and  no  right  to 
damages.  Gay  v.  Mutual  Union  Tel.  Co..  12  Mo.  App.  485  ;  Forsyth  v. 
Baltimore  &  Ohio  Tel.  Co.,  12  Mo.  App.  494  ;  Roake  v.  Am.  Tel.  Co.,  41  N. 
J.  Eq.  85. 

A  municipal  corporation  cannot  grant  the  right  to  place  electric  poles  and 
wires  in  a  street  unless  authorized  to  do  so  by  statute.  Telegraph  Co.  v.  Newark. 
49  N.  J.  L.  844. 

In  Taggart  v.  Newport  Street  R.Co.,  ante.  p.  ,  it  was  held  that  poles  and 
wires  for  an  electric  railway  m^ht  be  placed  in  a  street  without  compensa> 
tion  to  the  abutting  owners. 
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DONNBLLT    V.   OlTT  OF  BbOOKLYN.       . 

(34  N.  B.  R.  17;  121  N.  T.  9.) 

1.  LnciTATiOKS.  Surr  on  Awabd  for  Profertt  Taken  fob  Widbn- 
INQ  A  Strbet.  Under  the  statutes  applicable  to  the  city  of  Brooklyn,  an 
award  of  damages  for  property  taken  for  public  use  may  be  reduced  by  an 
aaseasment  of  benefits  upon  the  residue  of  the  property  from  which  the  part  . 
was  taken,  and  the  payment  of  the  award  is  postponed  until  the  city|ha8  had 
an  opportunity  to  make  the  assessment.  la  an  action  on  an  award,  where  the 
city  had  failed  for  several  years  to  have  an  assessment  of  benefits  made,  it  was 
held  that  the  action  was  not  founded  upon  negligence,  but  was  an  action  on  a 
Judgment  within  the  meaning  of  the  statute  of  limitations. 

3.  Interest.  In  such  an  action  where  the  plaintiff*  has  had  possession  of 
the  property,  interest  will  only  be  allowed  from  the  date  of  the  demand  for 
payment. 

J,  M.  &  A,  27.  Vcm  CoU  {Joahna  M.  Van  CoU,  of  counsel) 
for  plaintiff.     Almet  F.  Jenka  for  defendant. 

RnoBB,  C.  J.  The  defendant  appeals  from  a  judgment  which 
affirmed,  with  a  modification  in  regard  to  interest,  a  judgment  of 
the  trial  court  awarding  to  plaintifE  the  damages  appraised  for 
the  appropriation  by  the  defendant,  under  the  right  of  eminent 
domain,  of  his  real  estate  in  Brooklyn  for  the  purpose  of  widen- 
ing North  Second  street.  The  sole  point  made  upon  the  defend- 
ant's appeal  is  the  bar  of  the  statute  of  limitations.  Its  claim  is 
that  the  gravamen  of  the  complaint  is  for  damages  occasioned  by 
the  negligence  of  the  defendant's  assessors  in  omitting  to  make 
an  assessment  upon  the  plaintifiPs  property,  for  the  benefits  de- 
rived from  the  improvement  referred  to,  and,  therefore,  the  action 
being  based  upon  such  negligence,  that  the  limitation  of  six  years 
applies,  and  bars  the  action.  The  plaintifi*  also  appeals  from  the 
judgment,  and  claims  that  so  much  of  the  decision  of  the  general 
term  as  reverses  the  allowance  of  interest  made  by  the  special 
term,  and  restricts  his  right  to  recover  therefor  to  the  time  follow- 
ing the  presentation  of  his  claim  and  a  demand  for  its  payment,  is 
erroneous.  His  contention  is  that  the  action  is  founded  upon  a 
judgment  which,  although  capable  of  being  reduced  by  an  assess- 
ment for  benefits,  still  becomes  a  liquidated  demand,  payable  abso- 
lutely upon  the  neglect  of  the  assessors  to  make  an  assessment 
within  a  reasonable  time,  and  thereby  effect  a  reduction  of  the 
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award)  and  that  interest  runs  from  the  time  snch  reduced  award 
becomes  payable.  It  is  claimed  by  the  plaintiff  that  all  of  the 
questions  involved  in  the  case,  except  that  of  interest,  have  been 
settled  in  his  favor  by  the  decision  of  this  court  in  McCormack  v. 
City  of  Brooklyn,  108  N.  T.  49 ;  14  N.  E.  Rep'r,  808 ;  and  it  is 
quite  clear  that,  so  far  as  the  material  questions  are  concerned,  the 
claim  is  well  founded.  A  reference  to  that  decision,  as  well  as 
to  some  others,  recently  considered  in  this  court,  affecting  the 
liabilities  of  the  city  of  Brooklyn  under  statutes  authorizing  the 
taking  oi  private  property  for  street  purposes,  will  serve  to  narrow 
the  range  of  discussion,  and  determine  the  extent  to  which  the 
principle  of  stare  decisis  should  be  applied  in  this  case.  The 
following  among  other  propositions  may  be  considered  to  have 
been  established  by  the  cases  referred  to : 

(1)  That  the  effect  of  chapter  559,  Laws  of  1871,  "  to  widen 
and  improve  North  Second  street,"  in  the  city  of  Brooklyn,  as 
well  as  other  similar  acts,  is  ex  propriore  vigore  to  condemn  the 
land  therein  described  for  the  purposes  of  the  improvement  pro- 
vided for,  and  to  authorize  the  city  to  appropriate  such  land  to 
such  purposes,  subject  to  the  obligation  on  its  part  of  making 
compensation  therefor  as  provided  by  the  act.  McCormack  v. 
City  of  Brooklyn,  108  N.  Y.  49 ;  14  N.  T.  Rep'r,  808 ;  Sage  v. 
Same,  89  N.  Y.  189 ;  Genet  v.  Same,  99  N.  Y.  300 ;  1 N.  E. 
Rep'r,  777. 

(2)  That  authority  given  in  acts  appropriating  private  property 
for  public  improvements,  which  impose  the  duty  of  making  pay- 
ment therefor  upon  a  municipal  corporation,  and  which  also  au- 
thorize the  reduction  of  the  amount  of  awards  for  the  value  of 
property  taken  by  the  amount  of  assessment  to  be  made  on  the 
residue  of  the  same  lots  for  benefits,  is  ndt  obnoxious  to  the  con- 
stitutional obligation  that  it  permits  a  taking  of  private  property 
for  public  use  without  compensation.  GFenet  v.  City  of  Brooklyn, 
99  N  Y.  297;  Livingston  v.  Mayor,  etc,  8  Wend.  85. 

(3)  That  the  effect  of  the  provision  in  such  acts  which  author- 
izes the  application  of  assessments  pro  tarUo  to  the  payment  of 
awards  is  to  postpone  the  time  of  the  payment  of  such  awards 
until  the  citv  has  had  an  opportunity  to  institute  and  complete  the 
necessary  proceedings  to  determine  and  fix  tiie  amount  of  such 
assessments,  and  the  property,  liable  therefor,  through  the  regular 
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agencies  provided  bj  its  charter  for  that  purpose.    McCormack  v. 
City  of  Brooklyn,  supra. 

(4)  That  the  provisions  of  section  15,  title  4,  chapter  384,  Laws 
1854,  as  amended  by  chapter  63,  Laws  1862,  providing  that  the 
liability  of  the  city  for  the  payment  of  awards  should  not  arise 
until  assessments  have  been  made  and  deducted  from  awards,  and 
the  report  of  the  assessors  is  confirmed,  although  incorporated  into 
the  act  of  1871,  could  not  be  so  construed  as  to  authorize  the  city 
to  prolong  indefinitely  the  time  for  the  payment  of  awards,  or  en- 
able it  to  defeat  the  land-owner^s  right  to  the  compensation  which 
was  guaranteed  to  him  by  the  constitution.  Sage  v.  City  of  Brook- 
lyn, supra ;  McCormack  v.  Same,  supra. 

(5)  That  land-owners  in  whose  favor  awards  have  been  made 
under  such  acts  are  respectively  entitled  to  maintain  actions  against 
the  city,  upon  such  awards,  for  the  damages  adjudged  to  them ; 
but  in  case  assessments  are  made  by  the  city  for  benefits,  the 
amount  of  such  assessments  must  be  deducted  from  the  amount  of 
the  respective  awards,and  judgments  rendered  for  the  balance  only, 
and  in  cases  where  no  assessments  have  been  made,  and  the  mak- 
ing thereof  has  been  unreasonably  delayed,  the  land-owner  is  en- 
titled to  recover  the  full  amount  of  his  award.  Sage  v.  City  of 
Brooklyn,  supra ;  Genet  v.  Same,  supra ;  Taylor  v.  Same,  108  K. 
T.  616;  15  K  E.  Eep'r,  73. 

The  defendant,  while,  practically,  conceding  the  correctness  of 
the  propositions  stated,  yet  contends  that  the  action  is  based  upon 
negligence,  and  is  barred  by  the  expiration  of  six  years  after  the  city 
has  permitted  a  reasonable  time  to  elapse  for  perfecting  its  assess- 
ment, and  the  period  of  four  months,  after  the  right  to  proceed  had 
occurred,  is  claimed  to  constitute  such  reasonable  time.  It  is  ar- 
gued, in  support  of  this  claim,  that  the  award  of  damages  having 
been  made  and  confirmed  in  November,  1876,  and  a  reasonable 
time  having  elapsed  thereafter  for  the  making  of  an  assessment 
without  action  thereon  by  the  city,  such  award  became  due  and 
payable  more  than  six  years  before  the  commencement  of  the  ac- 
tion, which  did  not  take  place  until  November,  1888.  Of  course, 
if  the  defendant's  counsel  is  mistaken  in  the  claim  that  the  action 
is  based  upon  negligence,  the  whole  structure  of  his  argument  falls 
to  the  gronnd.  It  is  quite  obvious  that  he  has  misconceived  the 
plaintifPs  cause  of  action,  as  it,  in  fact,  has  no  other  foundation 


272  DoKiTELLY  V.  City  of  Bbooklth. 

than  a  claim  of  damages  for  the  valne  of  his  property,  which  has 
been  taken  nnder  lawful  aathority  bj  the  city.  It  is  for  the  tak- 
ing of  the  property,  and  not  for  any  act  of  negligence  on  the  part 
of  the  city.  The  scheme  of  the  charter  authorized  the  city  to  pay 
awards  in  a  particular  manner,  if  it  chooses  to  do  so,  and  the  only 
consequence  of  its  neglect  to  make  such  payment  is,  as  we  have 
decided,  to  leave  the  award  enforceable  for  its  whole  amount  The 
negligence  of  the  city  is  important  only  in  respect  to  the  effect  it 
may  have  in  depriving  it  of  a  possible  defense  founded  upon  the 
claim  that  the  award  was  imperfect,  and  not  obligatory  upon  it  to 
its  full  extent.  Its  neglect  simply  removed  an  apparent  obstacle 
to  the  enforcement  of  the  plaintiff's  demand. 

The  learned  counsel  for  the  defendant  has  reviewed  at  some 
length  the  provisions  of  the  statutes  of  1871,  1854  and  1862,  with 
a  view  of  showing  that  no  award  of  damages  can  be  considered 
made  until  after  the  assessors  have  also  made  an  assessment  for 
benefits  and  deducted  the  amount  of  such  assessment  from  the  re- 
spective awards,  and  struck  a  balance  thereon,  which  balance  he 
contends  constitutes  the  only  award  contemplated  by  these 
statutes.  He  bases  upon  this  conclusion  the  argument  that  the 
action  must,  therefore,  be  founded,  not  upon  an  incomplete  award, 
but  upon  the  neglect  of  the  city.  This  point  is  not  open  for  dis- 
cussion, as  it  was  necessarily  decided  in  the  McCormack  Case  that 
■an  award  for  damages  was  binding  upon  the  city  under  the  statute 
referred  to,  although  no  assessment  was  ever  made  or  attempted. 
The  complaint  in  that  action  was  exclusively  upon  the  award,  and 
the  reference  therein  to  the  negligence  of  the  city  was  for  the 
sole  purpose  of  obviating  a  possible  defense.  The  cases  referred 
to  by  the  counsel  for  the  city  to  support  his  contention  are  au- 
thorities against  him,  since  in  each  one  recoveries  were  had  upon 
awards  similar  to  that  involved  in  this  case,  and  such  recoveries 
were,  respectively,  on  appeal,  sustained  in  this  court.  Sage  v. 
City  of  Brooklyn,  89  N.  Y.  189 ;  Genet  v.  Same,  99  N.  Y.  300; 
1  N.  E.  Rep'r,  777;  Taylor  v.  Same,  108  K  T.  616;  16  N.  E. 
Rep'r,  73. 

The  contention  that  those  actions  were  not  founded  upon 
awards,  because  the  assessments  therein  were  deducted  from  the 
awards,  and  judgment  given  for  the  balance  only,  does  not  merit 
serious  discussion.    The  case  of  Ileilly  v.  City  of  Albany,  112  N. 
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T,  42 ;  19  N.  E.  Eep'r,  508,  cited  bj  defendant,  does  not  help 
him.  That  action  was  brought  to  recover  the  contract-price 
agreed  to  be  paid  by  the  city  of  Albany  to  the  plaintiflE  for  labor 
and  materials  furnished  for  paving  a  street.  The  city  was  au- 
thorized by  its  charter  to  raise  f ands  for  the  payment  of  this  liabil- 
ity by  assessment  npon  the  property  benefited.  Having  refused, 
after  performance  of  the  contract,  to  levy  such  assessment  or  pay 
the  contract-price,  it  was  held  that  its  refusal  constituted  a  waiver 
of  the  right  to  delay  payment  until  the  particular  fund  was  raised, 
and  it  was,  therefore,  liable  to  pay  the  contract-price.  The  pres- 
ent action  is  described  in  the  complaint  as  based  upon  an  award, 
which  is  alleged  to  have  become  a  judgment  between  the  parties 
as  to  the  amount  of  plaintiffs  claim  against  the  city,  by  its  con- 
firmation in  the  supreme  court.  We  do  not  think  its  character, 
as  a  final  adjudication  upon  the  question  of  damages,  is  afiiected  by 
the  fact  that  its  immediate  enforcement  is,  for  a  time  suspended 
by  the  law  under  which  it  was  made,  or  by  the  privilege  given 
to  the  city,  at  its  option,  to  make  payment  in  a  particular  way,  if 
it  manifests  its  intention  to  avail  itself  of  that  privilege  within  a 
limited  period.  That  such  an  award  is  a  judgment,  within  the 
spirit  and  meaning  of  that  term,  as  used  in  the  statute  of  limita- 
tions, seems  to  be  supported  by  numerous  cases  in  this,  as  well 
as  other,  states.  Thus  Mr.  Justice  Beardsley  speaking  of  the  re- 
ports of  commissioners  of  estimate  and  assessment  appointed 
by  the  supreme  court  in  street  opening  cases,  in  Striker  v.  Kelly, 
7  Hill,  9,  says :  ^'  These  commissioners  are  but  aids  of  the 
court,  whose  judgment  is,  at  last,  to  settle  the  rights  and  fix 
the  liabilities  of  the  parties.  The  commissioners  are  to  ascer- 
tain the  value  of  the  land  which  may  be  taken  for  or  affected 
by  the  improvement  to  be  made,  and  determine  the  amount  of 
damage  and  benefit  which  will  arise  from  it.  This  is  to  be  re- 
ported to  the  court  with  all  needful  explanations,  and  any  per- 
son conceiving  himself  aggrieved  may  appear  and  urge  his 
objections  to  what  has  been  done.  If  the  court  is  dissatisfied  with 
the  report,  it  may  be  sent  back  for  revision  again  and  again,  until 
the  court  shall  be  satisfied  that  it  is  according  to  the  justice  of 
the  case,  when  judgment  of  confirmation  is  to  be  given.  Thus 
the  report  becomes,  in  effect,  the  act  of  the  tribunal  by  which  it 

38  confirmed,  and  the  judgment  rendered  is  declared  to  be  an 
VOL.  n— -85 
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effective  lien  npon  the  lands  adjudged  to  be  benefited."    The  de- 
cision in  this  ease  was  affirmed  in  the  court  of  errors.     2  Denio, 
323.     Mr.  Justice  Jewett,  delivering  the  opinion  in  Embury  v. 
Conner,  3  N.  Y.  528,  says  ^^that  the  supreme  court,  nnder  the 
provisions  of  tlie  New  Yoak  street  law,  exercises  its  powers  as  a 
court,  and  not  as  commissioners  appointed  by  the  legislature,  and 
that  its  decisions  in  such  matters  are  judgments  of  that  court." 
In  Dolan  v.  Mayor,  etc.,  62  N.  Y.  475,  Judge  Kapallo  says 
^^  that  proceedings  for  such  assessments  are  conducted  before  the 
court,  and  its  confirmation  of  the  report  of  the  commissioners  is  a 
judgment  pronounced  on  a  full  hearing  of  the  parties,  and  con- 
clusive in  its  character,  as  to  all  questions  litigated,  or  which 
might  have  been  litigated,  in   the  proceeding."    In  re  Parks, 
73  N.  Y.  565,  it  was  said  by  Judge  Earl  that  '^  the  award,  after 
confirmation,  becomes  in  the  nature  of  a  judgment,  which  can- 
not be  assailed  collaterally.     It  is  as  final  and  conclusive  upon  all 
parties  as  a  judgment."    See  Mayer  v.  Mayor,  etc.,  101  N.  Y. 
288;  4  N.  E.  Rep'r,  336.     In  Mayor,  eta,  v.  Colgate,  12  N.  Y 
148,  it  was  said :  ''  The  assessment  and  its  confirmation  were  ju- 
dicial acts,"  and  "  it  will  work  no  injustice    *    *    *    to  apply 
the  limitation  prescribed  by  the  law  to  judgments,  to  this  lien 
also."    In  Fisher  v.  Mayor,  etc.,  67  N.  Y.  73,  an  action  to  re- 
cover an  award,  in  which  an  assessment  was  set  up  as  an  offset, 
Judge  Andrews,  writing  the  opinion,  says,  in  substance,  that  the 
case  of  Mayor,  etc.,  v.  Colgate,  is  a  decisive  adjudication  of  the 
question,  of  the  period  of  limitation  to  be  applied  to  assessments 
in  the  city  of  New  York,  and  concludes  that  twenty  years  are 
necessary  to  bar  an  action  therefor,  whether  under  the  statute  it 
be  considered  as  a  judgment  or  a  mortgage.     It  was  held  in  Kohl 
V.  U.  S.,  91  U.  S.  367,  that  the  liability  of  a  municipal  corporation 
to  pay  for  property  taken  nnder  the  right  of  eminent  domain,  for 
public  use,  was  a  common-law  liability,  and  that  proceedings  taken 
to  enforce  such  liability  were  suits  at  common  law.     Numerous 
other  cases  are  cited  by  the  learned  counsel  for  the  plaintiff  npon 
this  point ;  but  we  deem  it  unnecessary  to  make  further  extracts 
from  them,  as  the  question  must  be  regarded  as  settled  by  the 
decisions  referred  to.    We  conclude,  therefore,  that  the  action  is 
not  based  npon  negligence,  and  is  founded  upon  a  "  judgment," 
within  the  meaning  of  that  term  as  used  in   the  statute   of 
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limitations,  which  reqaires  the  lapse  of  twenty  years  to  constitute 
a  defense.  The  appeal  of  the  defendant  cannot,  therefore,  pro- 
vail. 

The  question  in  relation  to  interest  upon  the  award,  raised  by 
the  plaintiff's  apfjbal,  is  a  more  serious  one,  and  is  not  entirely  free 
from  doubt.  ^The  case  is  sui  generUy  and  must  be  determined 
from  a  consideration  of  its  peculiar  character  and  circumstances. 
We  entirely  agree  with  the  general  proposition  stated  by  him, 
that,  ^^  when  interest  is  stipulated  by  contract,  it  is  recovered  (as 
interest  or  damages)  according  to  the  contract.  When  interest  is 
not  stipulated  by  contract,  but  default  is  made  to  pay  a  liquidated 
debt  when  due,  interest  is  recoverable  as  damages  from  the  date 
of  default."  Under  this  rule,  the  question  arises,  when  did  the 
duty  to  pay  this  award  become  imperative  ?  Although  we  have 
held  that  the  award  is  a  judgment,  and  enforceable  as  such,  yet  the 
time  and  mode  of  enforcement  is  regulated  by  the  statutes  relat- 
ing to  the  subject,  in  force  in  the  city  of  Brooklyn,  which  make 
the  award  a  tentative  proceeding,  to  be  controlled,  as  to  its  collec- 
tion, by  subsequent  events.  As  stated  by  the  learned  counsel  for 
the  plaintiff  in  his  brief,  the  provisions  of  the  statutes  (2  R.  S., 
§  9,  page  364,  and  §  1211,  Code  Civil  Proc.),  fixing  the  time 
for  the  running  of  interest  upon  judgments  are  simply  declara- 
tions of  the  rule  at  common  law  that  damages  are  recoverable  as 
an  indenmity  for  the  non-payment  of  Uquidated  pecuniary  de- 
mands at  maturity,  when  they  should  have  been  paid.  It  was 
held  in  Sanders  v.  Railroad  Co.,  94  N.  Y.  642,  that  interest  was 
recoverable  upon  such  judgments^  ^^not  by  virtue  of  any  contract 
to  pay  interest,  but  simply  as  damages,  because  the  defendant  was 
in  default  in  the  discharge  of  its  obligation  to  the  plaintiff,  and 
Wrongfully  withheld  money  due  him."  The  same  rule,  in  the 
same  language,  was  laid  down  in  O'Brien  v.  Young,  95  N.  Y. 
428. 

It  is  obvious  that,  if  the  duty  to  pay  has  not  become  abso- 
lute, the  liability  for  interest  does  not  arise,  either  at  common  law 
or  by  section  1211  of  the  Code.  The  fact  that  the  taking  of  the 
plamtiff's  property  in  this  case  was  constructive  only,  and  that  he 
has  never  been  actually  disturbed  in  its  use  or  possession,  must, 
under  the  circumstances  of  the  case,  be  considered  to  have  an  im- 
portant bearing  upon  the  subject.     The  only  step  on  the  part  of 
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the  city  looking  toward  the  reduction  of  the  property  to  pofises- 
Bion  seems  to  be  the  proceeding  taken  in  1876,  to  appraise  the 
plaintiffs  damages,  and  procure  confirmation  of  the  award.  Its 
continued  inaction  for  twelve  years  thereafter  afforded  strong  evi- 
dence that  it  was  unwilling  to  go  on  with  the^ntemplated  im- 
provement, and,  from  all  that  appears,  the  plaintiff  acquiesced  in 
the  delay  of  the  city.  He  had  the  right,  at  all  times  after  the 
making  of  the  award,  to  proceed  by  mandamtis  to  compel  the  city 
to  complete  an  assessment  for  benefits,  and,  after  the  lapse  of  a 
reasonable  time  for  it  to  do  so,  to  sue  it  for  the  damages  sustained 
in  the  taking  of  his  property.  He  did  neither  of  these  things 
until  the  commencement  of  this  action,  and  seemed,  until  then,  to 
be  willing  that  the  city  should  abandon  its  contemplated  improve- 
ment, if  it  desired  to  do  so.  Undoubtedly  the  parties  interested 
could  by  mutual  consent  discontinue  the  prosecution  of  the  im- 
provement, and  there  is  much  in  the  case  to  authorize  the  infer- 
ence that  this  was  contemplated  by  them.  At  all  events,  it  is  con- 
ceded on  all  hands  that  the  time  for  the  payment  of  the  award 
was  not  definitely  fixed  by  the  charter,  and  that  its  amount  could 
be  unsettled  and  reduced  by  the  subsequent  action  of  the  city  in 
making  assessments. 

The  scheme  of  the  Brooklyn  charter  contemplates  the  reduc- 
tion of  awards  by  assessments,  and  the  lapse  of  sufficient  time  to 
make  them  after  confirmation,  before  liability  to  pay  the  awards 
becomes  imperative.  The  time  for  such  payment,  under  the  law, 
seems  to  be  extended  so  long  as  the  right  to  make  assessments  re- 
mains, and  it  must,  therefore,  vary  witJi  each  particular  case.  Ob- 
stacles- and  delays  may  occur  in  one  case  that  do  not  arise  in  an- 
other, and  the  duty  to  pay  must  depend  upon  the  circumstances  of 
the  case.  It  cannot  be  said,  under  such  circumstances,  that  the  sum 
for  which  the  city  is  liable  is  so  fixed  and  certain,  or  the  time  of  pay- 
ment so  definite,  that  a  period  can,  before  demand,  be  accurately 
determined,  from  which  interest  shall  ^commence  to  run.  This 
period  is  capable  of  being  fixed  by  the  land-owner,  either  through 
mandamus  proceedings,  by  an  action,  or  a  formal  demand  for 
the  payment  of  damages,  and  he  has  no  just  reason  to  complain  of 
any  result  which  has  been  produced  by  his  own  laches.  It  is  con- 
ceded by  the  plaintiff  that  the  legislature  could  lawfully  postpone 
the  payment  of  awards  by  providing  an  equivalent  for  the  pay- 
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ment  of  interest,  and  it  was  held  by  this  court  in  Hamerslej  v. 
Mayor,  etc.,  56  N.  Y.  533,  that  so  long  as  the  statute  left  the 
owner  in  the  possession  and  use  of  his  property  it  might  be  deemed 
a  substitute  for  the  payment  of  interest  on  an  award,  and  a  prac- 
tical compliance  with  ihe  constitutional  requirement  of  compensa- 
tion for  property  taken.  It  was  there  said  by  Judge  Andrews  : 
"  It  would  require  very  clear  evidence  of  legislative  intent  to  war- 
rant such  a  construction  of  the  statute  as  would  give  the  owner 
both  the  use  of  his  land  and  interest  upon  the  purchase-money." 
In  the  case  in  hand  no  provision  is  made  by  the  charter  for  the 
payment  of  interest ;  but,  as  we  have  seen,  very  definite  provis- 
ions are  made  for  the  postponement  of  the  payment  of  the  award. 
Within  the  principle  laid  down  in  the  cases  cited,  it  would  seem 
to  be  lawful  for  the  legislature  to  postpone  the  payment  of  awards 
and  of  interest  thereon  until  the  city  has  taken  actual  possession 
of  the  property  condemned,  if  the  owner  was  permitted  to  reclaim 
his  property,  and  we  do  not  see  why  the  omission  to  provide  for 
the  payment  of  interest,  and  the  provisions  to  secure  a  definite 
postponement  of  the  payment  of  the  award,  are  not  a  substantial 
equivalent  for  the  suspension  of  a  right  to  draw  interest,  at  least 
while  the  owner  retains  the  use  and  possession  of  his  land,  and 
omits  any  steps  to  fix  the  liability  of  the  city. 

The  judgment  of  the  general  term  should  be  afSrmed,  without 
costs  to  either  party  in  this  appeal. 

All  concur. 

1.  Bmlnent  domain — action  on  the  award  or  Judgment. — It  has  been  re- 
peatedly held  that  the  awarder  jadgment  for  the  jast  compensation  for  prop- 
erty taken  for  pablic  use  may  be  enforced  by  the  appropriate  common-law 
action.  Faller  ▼.  French,  10  Met.  859;  Russell  Mills  ▼.  County  Comm'rs,  16 
Gray,  847;  Ganson  v.  Buffalo,  1  Keyes,  454;  Sage  ▼.  Brooklyn,  89  N.  T.  189; 
Fisher  ▼.  Warwick  R.  Co.,  12  R.  I.  287;  Aken  ▼.  Parfrey,  35  Wis.  249;  Cor- 
with  ▼.  Hyde  Park,  14  Ul.  App.  685;  Chicago  v.  Wheeler,  25  III.  478;  Blanch- 
ard  ▼.  Maysville,  etc.,  Turnpike  Co.,  1  Dana,  86;  Bigelow  ▼.  Cambridge,  etc., 
Tarapike  Co.,  7  Mass.  202;  Jeffrey  ▼.  Blue  Hill  Turnpike  Co.,  10  Mass.  868; 
Gay  ▼.  Wells,  7  Pick.  217;  KimhaU  ▼.  Rockland,  71  Me.  187;  Lebanon  ▼.  01- 
eott,  1  N.  H.  889;  Robbinsv.  Bridgewater,  6  N.  H.  524;  Smart  y.  Portsmouth 
k  Concord  R.  Co.,  20  N.  H.  283;  Akers  v.  PhUadelphia,  4Pbila.  56;  Hallock  ▼. 
Woolsey,  28  Wend.  828;  Battles  ▼.  Braintree,  14  Vt.  848;  La  Crosse,  etc.,  R. 
Co.  ▼.  Seeger,  4  Wis.  268. 

2.  Interest  on  the  award  or  Judgment. —  The  subject  of  interest  generally  in 
condemnation  proceedings  is  discussed  at  length  in  Lewis  Bm.  Dom.,  §  499.   As 
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to  whether  the  award  or  jadgment  for  eompenaation  bears  interest,  there  is  great 
diversity  in  the  adjadged  cases.  Some  hold  that  the  award  or  jadgment  bears 
interest  from  the  date  of  .confirmation  or  entry  like  an  ordinary  jadgment. 
Cooke  ▼.  South  Park  Comm'rs,  61  111.  115;  Morris  y.  Baltimore,  44  Md.  696; 
Mississippi  Bridge  Co.  ▼.  Ring,  58  Mo.  491;  Pennsylvania  R.  Co.  v.  Cooper,  58 
Penn.  St.  408;  Haley  v.  Philadelphia,  68  Penn.  St.  45;  Miskey  v.  Philadel- 
phia, 68  Penn.  St.  48;  Philadelphia  v.  Miskey,  68  Penn.  St.  49;  Morris  v.  PhU. 
adelphU,  70  Penn.  St.  333;  Davis  v.  North.  Pennsylvania  R.  Co.,  2  Phila.  146; 
Millick  V.  Philadelphia,  11  Phila.  354. 

Others  hold  that  interest  shoald  only  be  oompated  from  the  date  of  poBses- 
sion  by  the  party  condemning.  Dlinois  &  St.  Louis  R.  Co.  v.  McClintock,  68  IlL 
396;  Sonth  Park  Comm'rs  v.  Dunlevy,  91  111.  49;  Beveridge  v.  West  Pari^ 
Comm'rs,  7  111.  App.  460;  Fiske  v.  Chesterfield,  14  N.  H.  240;  Hamersley  v. 
New  York,  67  Barb.  35;  S.  C,  56  N.  Y.  533;  Stewart  v.  County,  2  Penn.  St. 
340;  Second  Street,  Harrisbarg,  66  Penn.  St.  132.  Or  from  the  time  when  the 
owner  can  enforce  payment.  Phillip  v.  Pease,  39  Cal.  582;  Chicago  v.  Wheeler, 
25  111.  478;  Dyer  v.  Philadelphia,  4  PhUa.  338;  Fink  v.  Newark,  40  N.  J.  L.  11. 
Or  from  the  time  of  demands  Beveridge  v.  Sonth  Park  Comm'rs,  100  111.  75; 
Barnes  v.  New  York,  27  Hun,  236. 

The  true  principle  would  seem  to  be  that  the  owner  shoald  have  interest  on  the 
award  or  jadgment  from  the  date  of  its  confirmation  or  entry,  less  the  value 
of  the  use  of  the  property  for  such  time  as  he  has  had  the  use.  Possession  is 
not  necessarily  the  equivalent  of  interest.  The  owner  cannot  sell  or  rent  the 
property,  or  put  it  to  any  use,  except  subject  to  the  right  of  another  to  take 
the  property  at  a  valuation  already  fixed.  This  position  of  the  owner  Is  not 
through  his  fault,  and  he  should  not  suffer  in  consequence  of  it.  Warren  v. 
First  Division  St.  Paul,  etc,  R.  Co.,  21  Minn.  424, 427. 


Oasb  ▼.  Insubanob  Oompahy. 

(2S  Pao.  R.  53«:  83Cal.  478.) 

1.  Insurance.  Limitation  in  Policy.  A  policy  provided  that  no  suit  shoald 
be  sustained  thereon  unless  commenced  within  twelve  months  after  the  occur- 
rence  of  the  fire.  By  another  provision  proofs  of  loss  were  to  be  made,  and  the 
loss  was  made  payable  *'  sixty  days  after  the  full  completion  by  the  assured 
of  all  the  requirements  herein  contained."  Held,  that  the  twelve  months 
did  not  be^n  to  run  until  the  expiration  of  the  sixty  days  specified. 

Rhodes  (&  Barstow  for  appellant.  Hoggin^  Van  Ness  <&  DQh 
He  for  respondent. 

Sharpstein,  J.  The  policy  upon  which  this  action  is  based 
contains,  among  others,  the  following  clanse :  ^^  It  is  mntnally 
agreed  that  no  snit  or  action  for  the  recovery  of  any  claim  by 
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virtue  of  this  policy  shall  be  sustainable  in  any  court  of  law  or 
chancery  until  appraisement  shall  be  had,  if  demanded  by  this 
company,  and  in  accordance  with  the  printed  conditions  of  this 
policy,  nor  unless  such  suit  or  action  shall  be  commenced  within 
twelve  months  next  after  the  fire  shall  occur."  The  fire  is  alleged 
to  have  occurred  on  the  12th  day  of  September,  1884 ;  and  this 
action  was  commenced  on  the  22d  day  of  November,  1885,  more 
than  twelve  months  next  after  the  fire  occurred. 

The  contention  of  appellant  is  that  at  the  time  of  the  com- 
mencement of  the  action  it  was  barred  by  the  terms  of  said  stipu- 
lation. That  contention  must  prevail  unless  the  clause  upon  which 
it  is  based  is  modified  by  some  other  clause  or  clauses  of  the  policy. 
One  clause  reads  as  follows :  '^  The  amount  of  loss  or  damage  to 
be  estimated  according  to  the  actual,  cash,  marketable  value  of 
the  property  at  the  time  of  the  loss,  which  in  no  case  shall  exceed 
what  it  would  then  cost  to  replace  the  same,  deducting  therefrom 
a  suitable  amount  for  any  depreciation  of  such  property  by  reason 
of  age,  wear  and  tear,  location,  change  of  style,  lac^  of  adaptation 
to  profitable  use,  or  other  causes.  The  adjusted  claim  under  this 
policy  shall  be  due  and  payable  at  the  company's  office  in  San 
Francisco,  CaL,  sixty  days  after  the  fall  completion  by  the  as- 
sured of  all  the  requirements  herein  contained."  Among  the  re- 
quirements therein  contained  were  the  following :  "  The  assured, 
bis,  her  and  their  agents  and  servants,  shall,  whenever  required, 
submit  to  an  examination  or  examinations,  under  oath,  by  any 
person,  appointed  by  this  company,  and  subscribe  to  such  exam- 
inations when  reduced  to  writing,  and  shall  also  produce  their 
books  of  account  and  other  vouchers,  and  exhibit  the  same  for  ex- 
amination at  the  office  of  this  company  in  San  Francisco  as  often 
as  required,  and  permit  extracts  and  copies  thereof  to  be  made. 
The  assured  also  shall  produce  certified  copies  of  all  bills  and  in- 
voices the  originals  of  which  have  been  lost,  and  shall  exhibit  all 
that  remains  of  the  said  property,  damaged  or  not  damaged,  for 
examination,  to  any  person  or  persons  named  by  this  company, 
and  shall  also  famish  such  further  particulars,  and  such  certificates 
of  a  magistrate  or  officer  charged  with  the  duty  of  investigating 
fires,  as  may  be  required.  The  proofs  of  loss  shall  be  made  by 
the  party  insured  in  regular  form."  It  is  alleged  and  proven  that 
appellant  exacted  a  compliance  by  the  assured  with  all  of  these 
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reqairements,  and  that  the  insured  complied  therewith  as  rapidly 
as  he  was  able  to,  and  that  he  was  unable  to  fully  comply  there- 
with before  the  16th  day  of  October,  1885  —  more  tlian  thirteen 
months  after  the  fire  occurred,  and  more  than  one  month  after  the 
expiration  of  the  time  within  which  an  action  could  be  com- 
menced, according  to  the  construction  which  the  appellant's 
counsel  insist  should  be  given  to  the  policy.  The  adjusted  claim 
under  the  policy  was  payable  sixty  days  after  the  full  completion 
of  the  assured  of  all  the  requirements  contained  in  the  policy. 
No  right  of  action  accrued  until  more  than  three  months  after  it 
was  barred  by  the  twelve  months'  limitation  clause,  unless  that 
clause  is  modified  by  some  other  clause. 

In  Spare  v.  Insurance  Co.,  9  Sawy.  142;  17  Fed.  Rep'r,  568, 
the  court,  Deady,  J.,  said :  "  On  the  authority  of  adjudged  cases 
(Davidson  v.  Insurance  Co.,  4  Sawy.  594 ;  Biddlesbarger  v.  In- 
surance Co.,  7  Wall.  389 ;  May  Ins.  ,  §  478),  it  is  admitted  by 
counsel  for  the  plaintiff  that  this  clause  in  the  policy  limiting  the 
time  within  which  a  suit  may  be  commenced  thereon  against  the 
defendant  is  valid,  but  they  contend  that  it  must  be  read  in  con- 
nection with  that  other  clause  which  provides  that  a  loss  does  not 
become  payable  until  sixty  days  after  the  proof  of  that  fact  is 
made ;  and  that,  taken  together,  the  reasonable  construction  of 
them  is  that,  the  right  to  sue  on  the  policy  being  postponed  until 
the  loss  is  payable,  namely,  sixty  days  after  proof  thereof,  the 
twelve-months'  limitation  upon  such  right  does  not  commence  to 
run  until  that  time.  This  construction  is  supported  by  the  de- 
cided weight  of  authority,  and,  in  my  judgment,  is  correct  on 
principle."  Mayor,  etc.,  v.  Insurance  Co.,  39  N.  T.  45  •  Hay  v. 
Insurance  Co.,  77  IT.  T.  241 ;  Barber  v.  Insurance  Co.,  16  W. 
Va.  658  ;  Chandler  v.  Insurance  Co.,  21  Minn.  85 ;  Steen  v.  In- 
surance Co.,  89  N.  T.  315 ;  Killips  v.  Insurance  Co.,  28  Wis. 
472 ;  May  Ins.,  §  479.  "  In  Stfeen  v.  Insurance  Co.,  supra,  the 
'policy  contained  two  similar  conditions ;  and  the  court,  in  con- 
struing them,  said :  ^  We  think  the  intention  of  the  defendant  was 
to  give  the  insured  a  full  period  of  twelve  months,  within  any 
part  of  which  he  might  commence  his  action ;  and  having,  by 
postponement  of  the  time  of  payment,  secured 'itself  from  suit,  it 
did  not  intend  to  embrace  that  period  within  the  term  after  the 
expiration  of  which  it  could  not  be  sued.     In  other  words,  the 
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partioB  cannot  be  presamed  to  have  suspended  the  remedy  and 
provided  for  the  mnniDg  of  the  period  of  limitation  daring  the 
same  time.  Indeed,  the  actual  case  is  stronger ;  not  only  was  the 
remedy  postpoued,  but  the  liability  even  did  not  exist  at  the  time 
of  the  fire,  nor  until  it  was  fixed  and  ascertained  according  to  the 
provisions  of  the  policy.  Having  thus  made  the  doing  of  certain 
things,  and  a  fixed  lapse  of  time  thereafter,  conditions  precedent 
to  the  bringing  of  an  action,  the  parties  must  be  deemed  to  have 
contracted  in  reference  to  a  time  when  the  insured,  except  for 
that  contract,  might  be  in  a  condition  to  bring  an  action.  Under 
any.  other  construction  the  two  conditions  are  inconsistent  with 
each  other.' "  This  case  is  distinguishable  from  Grarido  v.  In- 
surance Co.,  8  Pac.  BepV,  512,  in  which  the  plaintifE  had  ample 
time  after  his  right  of  action  accrued  to  have  commenced  it  within 
twelve  months  after  the  loss  occurred.  In  this  case  it  was  more 
than  twelve  months  after  the  fire  before  an  action  could  be  com- 
menced. We  must  concede,  however,  that  Garido  v.  Insurance 
Co.,  supra,  is  not  altogether  in  harmony  with  the  cases  which  we 
follow  in  this  case.  Under  the  construction  which  we  give  to 
the  policy,  we  think  the  complaint  states  a  cause  of  action  not 
barred  by  the  provisions  of  the  policy  ;  and  the  evidence  is  suflEi- 
cient  to  justify  the  verdict  of  the  jury. 
Judgment  and  order  affirmed. 

We  concur:    McFarland,  Thornton,  J  J. 


LiBBET  V.    TOBBY. 
09  Atl.  B.904;  82  Me.  387.) 
1.   OOBFORATIOKS.      SurT   BT    CBEDrrOB    AGAINST    STOCKHOLDEB    TO    RE- 

COVER  Amount  Unpaid  on  Stock.  Rbquisites  of  Suit.  When  a  judgment 
CBeditor  of  a  corporation  seekB  to  recover  the  amount  of  Buch  judgment,  or  any 
part  thereof,  from  a  stockholder  who  has  not  fully  paid  for  his  stock,  he  must 
brini^  his  case  within  the  provisions  of  R.  S., chapter  4R,  sections  46, 47,  hy  show- 
ing (1}  A  lawful  and  bona  fide  judgment  recovered  within  two  years  next 
prior  to  his  action  against  the  stockholder.  (2)  That  the  defendant  subscribed 
far,  or  agreed  to  take«  stock  in  the  corporation,  and  has  not  paid  for  the  same 
ma  defined  in  section  45.  (8)  That  his  original  cause  of  action  was  contracted 
during  the  defendant's  ownership  of  such  unpaid  stock.  (4)  That  the  proceed- 
ing to  obtain  such  judgment  against  the  corporation  were  commenced  daring 
TOL.  n.— 86 
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the  defendant's  ownership  of  such  anpaid  stock,  or  within  one  year  after  its 
transfer  was  recorded  on  the  corporation  books. 

2.  What  Will  Dibchabqb  Liabilitt  of  Btockholdbb.  To  relieve  a 
stockholder  from  liability  for  stock  sabscribed  or  agreed  to  be  taken,  payment 
therefor  mast  be  made  bona  fide  in  cash,  or  in  some  other  matter  or  thing  bona 
fide  and  fair  valuation  thereof. 

3.  Effect  of  Pathsnt  for  Stock  in  Pbopsrtt.  Payment  of  stock  in 
any  thing  except  money  will  not  be  regarded  as  payment  except  to  the  extent 
of  the  true  value  of  the  property  received  in  lieu  of  money. 

4.  Stockholder's  Liability  is  Statutory  and  Will  be  Strictly  Con- 
strued. The  individual  liability  of  a  stockholder  for  the  debt  of  the  cor- 
poration depends  entirely  upon  express  provisions  of  statute  law.  There  be* 
ing  no  contract,  express  or  implied,  between  him  and  the  plaintiff,  the  statute 
is  to  be  construed  strictly. 

6.  The  remedy  now  provided  by  statute  exists  only  against  those  "  who 
have  subscribed  for  or  agreed  to  take  stock  in  said  corporation,  and  have  not 
paid  for  the  same,"  etc 

6.  The  statute  contemplates  a  transaction  or  contract  with  the  corporation 
in  accepting,  subscribing  for,  or  agreeing  to  take  stock,  and  not  one  between 
individuals  in  the  purchase  of  stock  in  open  market. 

7.  A  Purchaser  of  Stock  With  Notice  is  Liable  for  Unpaid  In- 
stallments. A  purchaser  of  stock  assessable  upon  its  face,  or  by  the  charter 
or  by-laws  of  the  corporation,  and  payable  by  installments,  is  liable  for  the 
amount  remaining  unpaid  as  if  an  original  subscriber,  and  chaigeable  with 
notice  of  any  such  anpaid  balances,  whether  purchased  of  the  corporation  or  in 
open  market. 

8.  Liability  of  Purchaser  of  Stock  Issued  as  Fully  Paid  foe  Prop- 
erty Overvalued.  The  defendant,  having  transferred  all  the  stock  subscribed 
for  by  him,  except  four  hundred  shares,  prior  to  the  date  when  the  plaintiff's 
original  cause  of  action  against  the  corporation  was  contracted,  is  liable  in  this 
action  only  for  the  balance  remaining  unpaid  upon  those  four  hundred  shares, 
and  not  upon  the  additional  one  thousand  shares  which  he  purchased  in  open 
market,  and  which  were  issued  by  the  corporation  as  fully-paid  stock. 

I^HIS  was  an  action  on  the  case  under  sections  46  and  47,  R.  S. 
(18S3),  chapter  46,  to  recover  from  the  defendant  the  amount 
of  a  judgment  obtained  by  him  against  the  Deer  Isle  Silver  Min« 
ing  Company,  a  corporation  existing  under  the  laws  of  the  state 
of  Maine,  and  in  which  the  defendant  was  a  subscriber  and  owner 
of  stock  not  fully  paid.  The  statute,  so  far  as  material  to  an 
understanding  of  the  case,  provided  that  any  person  having  a  judg- 
ment against  the  corporation  might  commence  an  action  on  the 
case  or  bill  in  equity  against  any  persons  who  have  subscribed  for 
or  agreed  to  take  stock  in  said  corporation  and  have  not  paid 
for  the  same.     Ko  stockholder  was  to  be  liable  for  debts  not  con- 
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tracted  dxiring  his  ownership  of  such  unpaid  stock,  nor  unless 
proceedings  to  obtain  judgment  against  the  corporation  were  com- 
menced during  such  ownership,  or  within  one  year  after  its  trans- 
fer by  such  stockholder  had  been  recorded  on  the  corporation 
books. 

The  case  was  reported  to  the  full  court  to  render  such  judg- 
ment upon  the  competent  and  admissible  testimony  as  the  legal 
rights  of  the  parses  required. 

SpatUding  &  Buker  and  Holmes  <&  JPaysan  for  plaintiff.  W. 
Z.  PtUnam'SiXid  O,  C.  Wing  for  defendant. 

FosTEB,  J.  This  case  comes  before  the  court  on  report.  The 
plaintiff,  having  recovered  judgment  against  the  Deer  Isle  Silver 
Mining  Company  for  $5,634.69  debt  and  $116.10  costs  of  suit, 
claims  the  right  to  enforce  his  judgment  against  this  defendant  as 
a  stockholder  of  the  corporation  by  force  of  B.  S*y  chapter  46, 
sections  46,  47. 

The  liability  sought  to  be  enforced  is  a  statutory  one,  and  in 
order  to  prevail  the  plaintiff  must  bring  his  case  within  the  stat- 
ute, by  proving  that  he  has  a  lawful  and  bona  Jide  judgment 
against  the  corporation,  ^^  based  upon  a  claim  in  tort  or  contract, 
or  for  any  penalty  "  recovered  within  two  years  next  prior  to  this 
action ;  that  the  defendant  subscribed  for,  or  agreed  to  take,  stock 
in  the  corporation,  and  has  not  paid  for  the  same  as  defined  in 
section  45 ;  that  the  cause  of  action  upon  which  his  judgment 
against  the  corporation  was  founded  was  contracted  during  the 
defendant's  ownership  of  such  unpaid  stock ;  and  that  the  pro- 
ceedings to  obtain  this  judgment  against  the  corporation  were 
commenced  during  the  defendant's  ownership  of  such  unpaid 
stock,  or  within  one  year  after  its  transfer  was  recorded  on  the 
books  of  the  corporation.  Grindle  v.  Stone,  78  Me.  176 ;  3  Atl. 
Eep'r,  183. 

That  there  was  a  valid  judgment  in  favor  of  the  plaintiff  against 
the  corporation,  recovered  within  two  years  next  prior  to  the  com- 
mencement of  this  action,  is  not  in  controversy. 

By  the  certificate  of  organization,  it  appears  that  the  corpora- 
tion was  organized  in  August,  1879,  with  what  purported  to  be  a 
paid-up  capital  of  $300,000,  divided  into  shares  of  the  par  value 
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of  $5  each,  and  that  this  defendant  subscribed  for,  and  agreed  to 
take,  two  thousand  two  hundred  and  fifty  shares.  An  examina* 
tion  of  the  evidence  satisfies  us  that  payment  for  the  stock  thus 
subscribed  was  not  made  in  cash,  or  in  any  matter  or  thing  at  a 
bona  fide  and  fair  valuation  thereof,  within  the  purview  of  sec- 
tion 45. 

It  appears  that  the  associates  voted  to  purchase  the  mineral 
right  on  Dunham  point,  Deer  isle,  for  the  sum  of  $240,000,  and 
to  issue  stock  to  the  several  owners  for  their  respective  shares. 

It  becomes  material  to  ascertain  how  this  capital  was  paid  up 
—  whether  it  was  a  payment  in  a  ^^  matter  or  thing  at  a  honafide 
and  fair  valuation  thereof." 

The  case  shows  that  twenty  persons,  of  whom  the  defendant 
was  one,  joined  together  for  the  purpose  of  purchasing,  opening 
and  developing  this  mineral  right,  and  paid  the  owner,  for  three* 
fourths  of  the  property,  $5,000  —  or  at  a  valuation  of  $6,666.67 
for  the  whole.  It  was  this  property  alone  for  which  the  corpora- 
tion paid  $240,000  in  its  stock  at  par.    • 

After  the  organization  of  the  company  the  land  was  put  in  at 
$240,000,  and  the  owners  of  three-fourths  ratably  returned  twelve 
thousand  shares,  amounting  to  $60,000,  to  the  corporation  as  a 
working  capital.  Under  that  arrangement  this  defendant  returned 
six  hundred  shares  as  his  proportion,  and  received  a  certificate  of 
one  thousand  six  hundred  and  fifty  shares  of  paid-up  stock.  The 
total  actual  cost  to  these  associates,  including  $2,500  expended  in 
improving  and  developing  the  property,  was  not  over  $375  each, 
or  a  fraction  less  than  twenty-three  cents  a  share  for  one  thou* 
sand  six  hundred  and  fifty  shares  each. 

That  the  property  was  not  actually  .worth  the  sum  of  $240,000 
at  the  time  it  was  purchased  is  too  evident  to  require  discussion. 
The  price  paid,  as  well  as  the  acts  of  the  purchasers,  immediately 
after  the  organization,  in  voting  to  sell  the  capital  stock  of  the 
company,  to  the  amount  of  $45,000,  at  fifty  cents  a  share,  or  at 
one-tenth  its  par  value;  the  sale  of  a  considerable  portion  of  the 
treasury  stock,  within  dxty  days  of  the  organization,  at  that 
figure;  the  fact  that  the  whole  $60,000  of  treasury  stock  was  sold 
at  prices  ranging  from  fifty  cents  to  one  dollar  and  fifty  cents  a 
share ;  and  the  very  low  figure  at  which  many  of  the  stockholders 
sold  their  stock  —  is  evidence  from  which  we  may  well  infer  that 
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the  valne  of  $240,000  placed  upon  this  property  bj  the  corpora- 
tion was  not  a  ^^honafide  and  fair  valuation  thereof," 

The  payment  of  stock  in  any  thing  but  money  will  not  be  re- 
garded as  a  payment  except  to  the  extent  of  the  true  valne  of  the 
property  or  thing  received  in  lieu  of  money.  R.  S.,  chap.  46, 
§  45 ;  Thomp.  Liab.  Stockh.,  §§  127,  201 ;  Boynton  v.  Hatch,  47 
N.  T.  226  ;  Nathan  v.  Whitlock,  3  Edw.  Ch.  2-15. 

The  cause  of  action  against  the  corporation  was  contracted  on 
the  18th  day  of  November,  1882.  On  that  day  the  defendant  had 
standing  in  his  name  four  hundred  shares  only  of  the  original 
stock  for  which  he  had  subscribed,  the  balance  having  been  trans- 
ferred by  him  before  that  date.  He  also  at  that  time  had  one 
thousand  shares  purchased  in  the  market,  from  Bichardson,  Hill 
&  Company,  of  Boston,  on  March  23, 1882. 

The  defendant  claims  that,  if  liable  at  all,  he  is  liable  only  upon 
this  four  hundred  shares  of  original  stock. 
This  position  we  think  is  correct. 

The  individual  liability  of  members  for  the  debt  of  a  corpora- 
tion is  a  departure  from  the  established  rules  of  law,  and  is  founded 
solely  upon  grounds  of  public  policy,  depending  entirely  upon  ex- 
press provisions  of  statute  law.  The  defendant,  if  chargeable  at 
all,  is  chargeable  upon  a  statute  liability,  as  having  ^'  subscribed 
for,  or  agreed  to  take,  stock  in  said  corporation,"  and  who  has 
^not  paid  for  the  same."  The  contract  was  not  made  with  him, 
or  on  his  account.  There  was  no  contract,  express  or  implied, 
between  him  and  the  plaintiff.  Such  liability  is,  ^'  therefore,  to 
be  oonstmed  strictly,  and  not  extended  beyond  the  limits  to  which 
it  is  plainly  carried  by  such  provisions  of  statute."  Gray  v.  Cof- 
fin, 9  Cush.  192 ;  Erickson  v.  Nesmith,  4  Allen,  233, 235 ;  Knowl- 
ton  V,  Ackley,  8  Cush.  93,  96. 

As  early  as  1836  the  legislature  of  this  state  saw  fit  to  provide 
a  remedy  in  favor  of  creditprs  of  corporations,  whereby  the  stock- 
holders of  all  corporations  were  made  liable  individually  for  the 
corporate  debts  to  the  amount  of  their  several  shares.  The  his- 
tory of  the  numerous  and  somewhat  complicated  enactments  upon 
this  branch  of  the  law  may  be  found  in  an  opinion  by  Tenny,  C. 
J.,  in  Milliken  v.  Whitehouse,  49  Me.  527 ;  and  it  is  unnecessary 
to  enter  upon  any  extended  review  of  the  legislation  on  this  sub- 
ject here.    It  is  sufficient  to  say  that  up  to  1871  the  liability  ez- 
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iBting  bj  general  Btatate  (R.  S.  1871,  chap.  46,  §§  24,  26)  had 
been  against  the  '^ stockholders"  to  the  amount  of  their  stock,  in 
case  of  deficiency  of  attachable  corporate  property.  But  by  the 
act  of  1871  (Laws  1869-71,  chap.  205)  the  statute  in  relation  to 
the  liability  of  stockholders  in  corporations  was  modified,  and  the 
word  "  stockholders,"  which  had  existed  in  previous  statutes,  was 
omitted ;  and  the  remedy  therein  provided  now  exists  only  against 
persons  "  who  have  subscribed  for,  or  agreed  to  take,  stock  in  the 
said  corporation,  and  have  not  paid  for  the  same,"  etc. 

Referring  to  this  act,  Appleton,  0.  J.,  in  Poor  v.  Willoughby, 
64  Me.  379,  383,  says :  "  The  language  of  the  act  of  1871,  chap- 
ter 205,  is  clear  and  explicit.  "No  room  is  left  for  any  doubt  as  to 
its  meaning.  It  was  intended  to  have  effect  according  to  its  terms. 
The  past  liability  of  stockholders  had  been  fixed  by  previous  leg- 
islation. This  act  was  to  fix  their  liability  in  future.  So  far  as 
it  modifies,  changes,''restricts  or  limits  the  then  existent  liability  of 
stockholders,  it  must  be  regarded  as  a  repeal  of  any  law  which  is 
thus  modified,  changed,  restricted  or  limited  by  its  provisions." 

The  defendant,  having  sold  and  transferred  all  the  original 
stock  for  which  he  had  subscribed,  except  the  four  hundred  shares, 
at  the  time  this  cause  of  action  was  contracted,  cannot  be  held 
upon  the  one  thousand  shares  which  he  had  purchased  in  the 
market.  They  were  not  shares  he  had  '*  subscribed  for,  or  agreed 
to  take,"  within  the  meaning  of  the  statute.  Tunnel  Co.  v.  Shell* 
don,  6  Bam.  &  C.  341;  13  E.  C.  L.  161.  A  fair  inference  to  be 
drawn  from  the  language  of  the  statute  is  that  of  a  transaction  or 
contract  with  the  corporation  in  accepting,  subscribing  for,  or 
agreeing  to  take  stock,  and  not  one  between  individuals  in  the 
purchase  of  stock  in  open  market.  Had  the  legislature  intended 
to  make  the  remedy  as  broad  as  that  contended  for  by  the  plain- 
tiff, and  thus  render  the  defendant  liable  as  a  stockholder  upon 
all  stock  held  or  owned  by  him,  regardless  of  the  manner  in  which 
he  may  have  obtained  it,  it  would  have  been  an  easy  matter  to 
have  so  expressed  its  meaning.  Not  having  done  so,  it  is  not  the 
province  of  the  court  to  extend  the  remedy  beyond  the  express 
provisions  of  positive  enactment,  especially  in  cases  where  the 
statute  is  to  be  construed  strictly. 

But  it  is  claimed  on  the  part  of  the  plaintiff  that,  inasmuch  as 
the  defendant  was  a  stockholder  in  the  corporation,  aud  knew  the 
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circainstaDces  under  which  the  stock  was  originally  issued  by  the 
corporation,  he  was  a  purchaser,  with  notice,  and,  therefore,  liable 
on  the  one  thousand  shares  purchased  in  the  market  as  well  as  on 
the  four  hundred  shares  of  original  stock. 

We  do  not  think  this  doctrine  can  properly  be  extended  to  the 
facts  existing  in  this  case.  The  authorities  relied  on  in  support 
of  this  proposition  will  be  found  to  differ  essentially  from  the  case  ^ 
at  bar,  and  relate  to  cases  influenced  by  some  peculiar  statute 
provision  differing  essentially  from  that  of  our  own  state,  or  to 
cases  where  the  certificates  for  stock  were  assessable  upon  their 
face,  or  by  the  charter  or  by-laws  of  the  company,  and  payable  by 
installments.  In  such  case  the  stock,  either  upon  its  face,  or,  by 
the  charter  or  by-laws,  being  liable  to  assessments,  and  transferred 
while  the  company  is  solvent,  the  transferee  is  substituted  for  the 
original  subscriber  or  holder  of  the  stock  as  to  the  rights  of  the 
company  in  demanding  and  collecting  assessments.  Upton  v. 
Trebilcock,  91  U.  S.  45  ;  Pullman  v.  Upton,  96  U.  S.  328 ;  Ang. 
&  A.  Corp.,  §  534. 

The  same  was  true  in  Seymour  v.  Sturgess,  26  N.  T.  134, 
where  the  stock  was  assessable  on  its  face,  or  by  the  by-laws  of 
the  corporation  ;  and  in  Railroad  Co.  v.  Boorman,  12  Conn.  530, 
and  Ward  v.  Manufacturing  Co.,  16  Conn.  593,  the  transferee 
voluntarily  assumed  the  liabilities  of  the  original  stock.  So  in 
Mann  v.  Cooke,  20  Conn.  178,  the  defendant  dealt  directly  with 
the  corporation,  the  action  being  brought  by  a  receiver  upon  a 
subscription, which  was  special  in  its  terms;  and  the  case  turned 
partially  upon  the  construction  and  effect  of  a  statute  of  the  state 
of  New  York. 

Cook  Stocks  and  Stockholders,  §  257,  lays  down  no  affirma- 
tive rule,  the  discussion  there  relating  to  cases  where  the  cor- 
poration itself  had  a  right  to  enforce  calls  or  assessments  on  the 
stockholder  notwithstanding  this  did  not  always  appear  on  the  face 
of  the  certificates. 

In  the  case  at  bar  the  stock  was  issued  by  the  corporation  itself 
as  fully-paid  stock,  and  the  corporation  had  no  right  of  assess 
ment  or  future  calls  upon  the  stockholders ;  and  no  right  of  action 
existed  in  favor  of  the  corporation  against  any  stockholder  fpr 
assessments  or  calls.  Scovill  v.  Thayer,  105  U.  S.  143,  153,  154; 
Cook  Stocks,  §  38.    Whatever,  therefore,  may  be  the  rule  of  law 
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governing  casee  where  the  stock  is  assessable  on  its  face,  as  in 
TJpton  V.  Trebilcock,  supra,  and  where,  in  such  cases,  tlie  trans- 
feree  with  notice  is  personally  liable  for  the  unpaid  part  value  of 
the  stock,  it  has  no  application  to  the  case  before  us,  where  fully- 
paid  stock  was  issned  for  property,  though  the  property  was  pnt 
in  at  an  overvaluation.  There  was  no  promise  to  the  corporation 
to  pay  any  deficiency,  either  express  or  implied.  No  obligation 
could,  therefore,  be  transferred  by  novation  from  the  original 
holder  of  the  stock  to  the  transferee. 

The  defendant,  being  liable  on  the  four  hundred  shares,  is 
liable  only  for  so  much  as  remains  unpaid  thereon.  That  would 
be  the  difference  between  the  par  value  of  $5  and  the  amount 
which  the  evidence  shows  he  has  paid,  namely,  twenty-three  cents 
per  share,  amounting  to  $1,908. 

Judgment  for  plainti£E  for  $1,908,  with  interest  thereon  from 
date  of  writ. 

Peters,  0.  J.,  and  Walton,  Virgin,  Libbey  and  Haskell,  JJ., 
concurred. 

LIABILITY  OP  THE  PURCHASERS  OP  STOCK  FICTITIOUSLY  ISSUED 

AS  FULLY  PAID. 

1.  Bona  fide  porohasen  without  notice. —  In  Brant  v.  Ehlen,  59  Md.  1 ;  S.  C. , 
^  Am.  Corp.  Cas.  894,  the  complainant,  who  was  a  judgment  creditor  of  the 
Virginia  Coal  and  Iron  Company,  hroaght  a  sait  in  equity  to  recover  from  the 
defendants,  as  stockholders  in  the  company,  the  amount  of  his  judgment.  The 
stock  in  question  was  issued  for  land  conveyed  to  the  company,  hut,  according 
to  the  plaintiff,  the  company  did  not  receive  value  for  the  stock  so  issued  to 
the  extent  of  more  than  ten  per  cent  of  the  face  of  the  stock.  The  certificates 
were  in  the  ordinary  form  of  full-paid  stock  and  were  purchased  by  the  de- 
fendants as  full-paid  shares  with  no  notice  of  fraud  or  irregularity  in  their 
issue.  The  court  held  that  they  were  not  liable.  The  question  is  fully  dis- 
cussed in  the  opinion  from  which  we  quote  as  follows : 

'*  In  the  view  we  take  of  the  case,  it  is  unnecessary  to  consider  the  many 
•questions  so  elaborately  argued  at  bar,  for  the  liability  of  the  defendants  after 
all  may  be  said  to  depend  on  the  following  questions :  First,  whether  as  bona 
fide  transferees  of  shares  of  stock  issued  by  the  company  to  the  original  sub- 
scriber  as  full-paid  shares,  and  sold  by  them  as  such,  the  defendants  are  liable 
in  an  action  by  a  creditor  of  the  company  for  unpaid  installments  on  said 
shares,  if  it  diould  turn  out  that  they  were  not  in  fact  full-paid  shares ; 
secondly,  whether  the  company  had  the  power  under  its  charter  to  buy  coal 
land  for  mining  purposes  and  to  pay  for  the  same  in  the  stock  of  the  company. 

"  As  to  the  first,  were  it  a  question  of  first  impression,  we  do  not  see  on 
what  grounds  the  liability  of  the  defendants  as  bona  fids  transferees  could  be 
maintained.     This  liability  for  subscription  to  the  stock  of  a  corporation  Sa 
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founded  on  oontnet.  Where  one  Bgnea  to  take  a  oertidn  number  of  shares, 
the  law  implies  a  promise  to  paj  for  them  according  to  the  terms  of  his  sub- 
scription. If  they  are  sold  before  all  the  installments  are  paid,  and  are 
bought  with  such  knowledge,  the  law  implies  a  promise  on  the  part  of 
the  purchaser  to  pay  whatever  may  be  due  thereon  according  to  the 
terms  of  the  original  subscription.  In  such  cases  the  purchaser  stands  in  the 
shoes  of  the  original  subscriber.  These  are  elementary  principles,  about 
which  there  can  be  no  contention.  But  where  shares  are  issued  by  the  com- 
pany to  the  subscriber  as  full-paid  shares,  and  are  sold  by  the  subscriber  as 
such,  there  is  no  ground  on  which  a  promise  can  be  implied  on  the  part  of  the 
purchaser  without  notice,  to  be  answerable  either  to  the  company  or  to  its 
creditors,  should  the  representations  on  the  faith  of  which  he  purchased  prove 
to  be  false.  He  could  be  held  liable  on  the  ground  of  contract,  because  he 
never  agreed  to  purchase  any  other  shares  than  full-paid  shares ;  and  if  it  be 
said  that  shares  were  fraudulently  issued  he  could  not  be  held  liable  on  the 
ground  of  fraud,  because  he  was  in  no  sense  a  party  to  the  fraud.  The  com- 
pany beyond  all  question  could  not,  under  such  circumstances,  maintain  action 
against  him,  because  it  would  be  estopped  by  its  own  acts  and  declarations. 
But  the  argument  is,  that  independent  of  the  relation  of  debtor  and  creditor 
betw;een  the  stockholders  and  the  company  growing  out  of  the  contract  of 
subscription,  there  is  another  relation  which  the  subscriber  sustains  to  the 
creditors  upon  the  insolvency  of  the  company.  That,  as  to  ihem  the  unpaid 
subscription  constitutes  a  trust  fund,  which  it  is  beyond  the  reach  of  any 
agreement  between  him  and  the  company  to  divest  or  impair. 

*'  In  speaking  of  the  assets  of  an  insolvent  corporation  as  constituting  a  trust 
fund  for  the  payment  of  creditors,  it  is  necessary  to  understand  precisely  what 
Is  meant  by  the  courts. 

"  No  one  will  pretend  for  a  moment  that,  in  subscribing  to  the  stock  of  a 
company,  the  purpose  is  to  create  a  trust  fund  for  creditors.  On  the  contrary, 
the  object  primarily  is  to  furnish  means  to  carry  on  its  business,  and  to  share 
the  profits  earned  by  the  corporation,  and  so  long  as  it  is  a  going  concern  it  has 
the  right,  and  indeed  it  is  the  duty,  to  manage  and  dispose  of  its  assets,  in- 
ela<Ung  stock  subscriptions,  for  the  promotion  of  its  own  interest.  If  it  ceases 
to  do  business,  or  if  it  becomes  insolvent,  then  all  assets  which  it  then  has  or 
owns,  indoding  paid  and  unpaid  subscriptions,  either  in  the  hands  of  the  orig- 
inal subscriber,  or  in  the  hands  of  his  assignee  with  notice,  become  a  trust 
fund  for  the  payment  of  creditors,  and  they  have  a  right  to  follow  the  property 
ooDStituting  this  fund,  and  subject  it  to  the  payment  of  their  debts,  unless  it 
has  passed  into  the  hands  of  a  bona  fide  purchaser  without  notice.  And,  fur- 
ther, if  there  has  been  any  fraudulent  or  collusive  disposition  of  the  assets  of 
the  corporation,  all  who  participated  in  the  fraud  may  be  held  liable 
to  the  creditors.  In  Sanger  v.  Upton,  where  this  doctrine  of  trust  funds  is  as 
fltiottgly  asserted  as  in  any  other  case,  the  court  say:  '  The  capital  stock  of  an 
ineorporated  company  is  a  fund  set  apart  for  the  payment  of  its  debts.  If  di- 
verted the  creditors  may  follow  it  so  far  as  it  may  be  traced,  and  subject  it  to 
tho  payment  of  their  claims,  except  as  against  holders  who  have  taken  it 
bonajids  for  a  valuable  consideration  and  without  notice.' 

*'  This  is  what  the  courts  mean  in  speaking  of  the  assets  of  an  insolvent  oor« 
poratloD  constituting  a  trust  fund  for  the  payment  of  creditors,  and,  as  thus  un. 
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deratoody  it  f  amiBbea  no  groand  upon  which  tho  liahility  of  the  defendants,  as 
bona  fide  purchasers  of  stock  issued  as  full  paid,  can  be  maintained,  although 
such  stock  was  not  in  fact  full  paid.  If  this  is  so,  on  what  other  ground  is  the 
superior  equity  of  the  creditor  based  ?  It  was  said  the  purchaser  ought  to  as- 
certain by  inquiring  whether  the  stock  issued  by  the  company  was  in  fkct  full 
paid.  It  must  be  admitted,  however,  that  this  obligation  rests  with  equal,  if 
not  greater  force,  on  the  creditor.  He  deals  directly  with  the  company,  and 
has,  it  is  fair  to  presume,  greater  means  and  facilities  for  ascertaining  its  real 
condition  and  its  claim  to  confidence  and  credit  than  the  purchaser  of  stock 
which  is  sold  on  the  market;  and  sold,  too,  in  many  instances,  at  a  distance 
from  the  company's  place  of  business.  *  *  *  Shares  of  stock  are  not, 
strictly  speaking,  negotiable  instruments,  but  courts  speak  of  them  as  guan 
negotiable  instruments,  and  when  they  are  issued  as  full-paid  shares,  and  as 
such  sold  in  open  market,  the  purchaser  is  not  l>ound  to  suspect  fraud  where 
every  thing  seems  fair  and  conformable  to  the  requirements  of  the  law.  Any 
other  doctrine  would  virtually  destroy  the  transferable  nature  of  such  shares 
and  paralyze  the  whole  of  the  dealings  in  the  stock  of  corporations." 

The  same  conclusion  was  reached  in  the  following  cases,  in  all  of  which  stock 
was  issued  as  fully  paid,  for  which  the  corporation  did  not  in  fact  receive  full 
value,  and  in  which  the  attempt  was  made  to  hold  transferees  of  the  stock, 
who  had  bought  in  good  faith  and  without  notice,  for  the  amount  actually  un- 
paid on  the  stock:  Erskine  v.  Lowenstein,  82  Mo.  301,  affirming  11  Mo.  App. 
695;  Keystone  Bridge  Go.  v.  McCluney,  8  Mo.  App.  496;  Johnson  v.  Lullman, 
15  Mo.  App.  55;  Foreman  V4  Bigelow,  4  Cliff.  508;  Steacy  v.  Little  Bock,  etc, 
K.  Co.,  6  Dill.  848.  And  see  Phelan  v.  Hazard,  5  Dill.  45;  McCracken  v.  Me- 
Intire,  1  Duv.  (Canada)  479;  Lowell  Transfer  of  Stock,  §  186;  Cook  Stock  and 
Stockholders,  §§  50  and  257;  Thompson  Liability  of  Stockholders,  §  135. 

The  English  cases  establish  the  same  doctrine.  Waterhonse  v.  Jamieson, 
L.  R.,  2  Scotch  &  Div.  App.  29;  Barkinshaw  v.  NicoUs,  L.  R.,  3  H.  L.  (Pt.  2) 
1004;  Bash's  Case,  L.  R.,  6  Ch.  App.  246;  CarUng's  Case.  L.  R.,  1  Ch.  Div.  124; 
Ex  parte  Currie.  7  L.  T.  (N.  S.)  486;  Guest  v.  Worcester,  etc.,  Ry.  Co.,  L,  R.,  4  C. 
P.  9;  Oakes  v.  Turqnand,  L.  R.,  2  Eng.  &  I.  App.  825.  In  Waterhouae  v. 
Jamieson  stock  of  the  par  value  of  £105  per  share  was,  for  a  nominal  considera- 
tion, issued  as  paid  up  to  the  extent  of  £100  per  share.  Upon  the  question 
whether  an  innocent  purchaser  of  these  shares  who  relied  upon  the  certificate 
of  the  company  that  £100  had  been  pidd  in  on  each  share,  and  who  liad  paid 
in  the  remaining  £5  per  share,  could  be  made  liable  to  the  creditors  of  the  com- 
pany, the  Lord  Chancellor  says: 

**  The  real  and  substantial  point  appears  to  be  this:  Whether  or  not  a  per. 
son  taking  shares  in  a  company  established  under  a  deed  which  redtes,  how- 
ever untruly,  that  £100,000  has  been  paid,  and  engag^,  by  his  signature  to 
that  deed,  to  meet  all  the  contributions  which  remain  to  be  levied,  but  which 
are  not  to  exceed  £5  a  share,  the  rest  having  been  paid  —  whether,  moreover, 
a  person  having  purchased  shares  in  the  market  on  which  the  representation 
is  that  £100  has  been  paid  upon  each  share,  and  receiving  certificates  of  thoee 
shares  signed  by  the  directors  themselves,  who  were  competent  to  act  in  the 
matter,  and  who  gave  such  certificates,  stating  that  £100  per  share  had  been 
paid  ap,  can  afterward,  at  the  instance  of  creditonof  the  company,  who  dia- 
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«over  that  in  trath  no  such  payment  has  ever  been  made  by  the  original  hold- 
ers of  he  aharesy  bat  that  in  reality  the  shares  had  been' taken  and  isaned  to 
the  pnblic  without  the  fact  being  known  that  while  they  were  £105  shares, 
only  £5,  or  some  very  small  amounts,  had  been  paid  upon  them,  whether  such 
a  shareholder  can  be  sued  od  behalf  of  the  creditors  of  the  compauy  for  the 
£100  per  share  which  remains  unpaid  ? 

"  That  question  being  raised  between  the  creditors  and  the  alleged  share- 
holder, one  has  to  consider  what  the  exact  position  of  such  a  shareholder  is,  and 
especially  to  consider  how  far,  regard  being  had  to  the  whole  policy  of  these 
acts  of  parliament,  a  shareholder  can  set  up  the  defense  that  he  is  not  liable 
to  the  creditors  beyond  the  amount  which  he  has  contracted  to  pay. 

*' The  judges  in  the  court  below  differed  considerably  in  opinion  upon  this 
point.  I  confess,  after  some  considerable  hesitation,  I  have  come  to  the  con- 
clusion that  a  shareholder  is  entitled  to  say:  The  cootract  I  have  entered  into 
must  be  found  in  the  deed  into  which  I  have  entered.  For  all  purposes  as  be- 
tween me  and  third  persons,  I  am  only  to  be  held  to  have  entered  iuto  those 
engagements  which  the  deed  itself  represents  me  to  have  entered  into;  and  as 
regards  the  shares  which  I  have  taken  and  purchased,  having  a  document  signed 
by  those  who  are  enabled  to  give  such  a  certificate,  certifying  that  a  certain 
amount  per  share  has  been  paid,  which  certificate  is  entered  and  duly  regis- 
tered as  the  act  requires,  for  the  very  purpose  of  protecting  the  shareholders  on 
the  one  hand  and  the  creditors  on  the  others,  I  am  entitled  to  say,  no  fraud  be- 
ing chargeable  against  me,  that  I  am  only  liable  on  that  contract  I  have  entered 
into.  I  am  only  liable  to  the  extent  of  the  money  which  appears  by  the  cer- 
tificate itself,  given  me  by  the  directors  of  the  company,  to  be  unpaid." 

2.  liability  of  purchasers  with  notice, —  In  all  the  cases  which  have  been 
referred  to  above  it  is  assumed,  either  expressly  or  by  implication,  that  a  pur- 
cbaser  of  stock,  which,  though  purporting  to  have  been  fully  paid,  has  not  in 
fact  been  fully  paid,  who  has  notice  of  the  facts  in  the  matter,  will  be  liable 
to  creditors  of  the  corporation  to  the  extent  of  the  amount  actually  unpaid  on 
the  stock.  Both  Lowell  and  Cook  say  that  the  purchaser  would  be  liable  under 
each  circumstances.    Cook  Stock,  etc.,  §  49;  Lowell  Transfer  of  Stock,  §  186. 

In  Foreman  v.  Bigelow,  4  Cliff.  546,  the  court  say:  ''Cases  arise,  how- 
ever,  where  the  suit  was  against  the  perpetrators  of  the  fraud,  or  against 
boldera  of  the  stock,  with  notice  that  it  was  fraudulently  issued,  or  with 
knowledge  of  such  facts  and  circumstances  as  legally  put  them  upon  inquiry, 
in  which  the  rule  is  different.  Equity,  in  such  a  case,  regards  the  property  of 
the  corporation  as  held  in  trust  for  the  payment  of  the  debts  of  the  corpora- 
tion, and  recognixes  the  right  of  creditors  to  pursue  it  in  whosoever's  posses- 
sion it  may  be  transferred,  unless  it  has  passed  into  the  hands  of  a  bona  fide 
purchaser.** 

As  respects  creditors  stock  issued  for  a  fictitious  payment  is  only  paid  for  to 
tbe  extent  of  the  money  or  value  of  the  property  or  services  actually  received 
in  payment.  When  stock  is  issued  as  fully  paid  for  a  partial  payment  in 
money,  or  for  property  or  services  at  a  fictitious  valuation,  the  arrangement  is 
beld  to  be,  in  effect,  that  the  stockholders  shall  not  be  called  upon  to  pay 
more,  unless  it  becomes  necessary  to  pay  more  in  order  to  satisfy  the  creditors 
of  the  company,  and  if  such  necessity  arises,  then  they  shall  pay  such  further 
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sam,  not  exceeding  the  balance  due  on  the  stock,  after  crediting  the  amount 
actually  received  thereon,  as  may  be  necesaary  to  discharge  the  debts  of  the 
company.  Scovill  v.  Thayer,  105  17.  S.  143,  154.  A  purchaser  of  such  stock 
with  notice  of  the  facts,  takes  it  subject  to  this  contingent  liability  which  may 
be  enforced  against  him  upon  the  same  principles  as  apply  to  the  enforcement 
of  assessments  against  a  transferee  made  after  the  transfer.  Cook  Stock  and 
Stockholders,  §§  256. 418,  428. 

3.  The  questions  of  bona  fides  and  of  notioe. —  A  certificate  of  stock  which 
contains  a  recital  or  representation  on  its  face  that  it  is  fully  pidd,  or  any 
certificate,  record  or  representation  made  by  the  proper  officers  of  the  corpo- 
ration to  the  same  effect,  will  justify  a  purchaser  in  believing  the  stock  to  be 
as  represented.  With  any  of  these  evidences  before  him,  he  is  clearly  not 
bound  to  inquire  further.  Brant  v.  Ehlen,  59  Md.  1;  S.  C,  9  Am.  Corp.  Cas. 
d94;  Waterhouse  v.  Jamiesoq,  L.  R.,  2  Scotch  &  Div.  App.  29;  Burkinshaw  v. 
Nicolls,  L.  R.,  3  H.  L.  1004.  ''The  purchaser  is  not  l>ound  to  suspect  fraud 
where  every  thing  seems  fair  and  conformable  to  the  requirements  of  the  law.'* 
Brant  v.  Ehlen,  supra. 

In  Missouri  it  is  held  that  certificates  of  stock  in  the  usual  form  though  con- 
taining nothing  on  their  face  which  affirmatively  shows  that  they  are  fully 
paid,  are  to  be  presumed  to  be  fully  paid,  and  a  purchaser  taking  them  with- 
out notice  to  the  contrary,  is  protected  from  any  liability  on  account  of  their 
not  in  fact  l>eing  fully  paid.  Keystone  Bridge  Co.  v.  McCluney.  8  Mo.  App. 
496;  Johnson  v.  Lullman,  15  Mo.  App.  55;  Erskine  v.  Lowensteiu,  11  Mo.  App. 
595;  82  Mo.  App.  301. 

The  certificates  in  question  in  Brant  v.  Ehlen,  59  Md.  1;  S.  C,  9  Am.  Corp. 
Cas.  394,  appears  to  have  been  of  the  same  purport.  The  court  say  of  them: 
*'  The  certificates  are  in  the  ordinary  form  of  full-paid  stock,  toUh  nothing  on> 
their  face  to  indicate  that  they  were  not  fvJXy  paid."  The  same  is  true  of  the 
certificates  in  question  in  Foreman  v.  Bigelow,  4  Cliff.  508,  as  appears  from 
the  remarks  of  the  court  in  Keystone  Bridge  Co.  v.  McCluney,  8  Mo.  App.  501. 

In  the  case  last  referred  to  the  court  says :  "But  neither  in  America  nor  in 
England  can  a  shareholder  be  held  liable  to  a  creditor  of  the  corporation  unless 
his  liability  arises  either  ex  contractu  or  ex  delicto,  either  by  virtue  of  contract 
or  of  some  misconduct  or  carelessness  on  his  part  by  which  another  has  been 
deceived  or  hurt,  so  that  the  stockholder  is  estopped  to  say  that  in  truth  there 
was  no  contract.  Unless  McCluney,  in  the  present  case,  was  bound  to  inquire 
whether  these  shares  were  actually  paid  up,  it  is  impossible  to  hold  him  liable. 
There  is  no  dispute  that  he  acted  in  good  faith,  that  he  believed  the  stock  to 
be  paid  up,  and  that,  as  between  the  company  and  the  original  stockholder, 
it  really  was  paid  up.  We  do  not  know  on  what  principle  it  is  to  be  said  that 
the  person  purchasing  stock  must  suspect  fraud.  But,  waiving  that,  what 
inquiry  was  McCluney  to  institute  in  this  case,  and  from  whom  was  he  to 
seek  information  ?  We  do  not  think  he  was  bound  to  go  beyond  the  company » 
and  the  company  claimed  that  the  stock  was  paid,  and  the  book  of  the  com- 
pany would  have  shown  him  that  the  stock  was  fully  paid.  *  *  *  It  is 
beltved  that  a  share  of  stock  in  the  ordinary  form  is  to  be  taken  to  be  paid  up 
in  the  absence  of  any  thing  appearing  to  the  contrary,  and  that  it  can  make 
no  difference  whether  the  certificate  says  on  its  face  that  the  stock  is  fully  paid 
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or  sajB  nothing  about  it.  We  think  that,  where  the  stock  is  taken  in  good 
faith  as  paid  np,  in  the  absence  of  an^  thing  which  should  have  put  the  pur- 
chased on  his  guard,  and  in  a  case  where  the  books  of  the  company  would  have 
given  no  notice  that  the  stock  was  not  paid,  the  purchaser  in  good  faith  ought 
not  to  be  held  liable  to  the  creditors  of  the  company. 

<i  *  *  •  ^Q^  \i  ^Q^g  seem  that  any  other  rule  would  not  only  impose 
npon  the  stockholder  a  duty  of  examination  where  he  has  no  means  of  getting 
accurate  information,  but,  as  was  urged  before  the  House  of  Lords  in  Burkin- 
shaw  V.  Nicolls,  8  App.  Cas.  (H.  L.),  1004|  and  as  is  said  by  Lord  Chancellor 
Cairns,  delivering  the  opinion  in  that  case,  would  tend  to  discredit  aud  de* 
predate  all  stock  and  deal  a  serious  blow  at  the  business  of  manufacturing  and 
mercantile  companies."    Pages  500,  501. 

These  latter  decisions  would  tend  to  put  stock  certificates  in  the  catagory  of 
negotiable  paper.  All  the  decisions,  however,  agree  in  holding  that  they  are 
not  negotiable.  Lowell  Transfer  of  Stock,  §  129 ;  Cook  Stock  and  Stock- 
holders,  §  412  ;  Shaw  v.  Spencer,  100  Mass.  382 ;  8.  C,  1  Am.  Corp.  Cas. 
625  ;  Sewall  v.  Boston  Water- Power  Co.,  4  Allen.  277;  Sherwood  v.  Meadow 
Valley  Mining  Co.,  50  Cal.  412 ;  6  Am.  Corp.  Cas.  228  ;  Weaver  v.  Barden, 
49  N.  Y.  286.  Such  protection  as  transferees  enjoy,  whereby  they  may  be 
placed  in  a  better  position  than  their  transferrors,  is  worked  out  through  the 
doctrine  of  estoppel.  Lowell  Transfer  of  Stock,  §§  129.  180  ;  Cook  Stock, 
etc.,  §  416 ;  Moore  v.  Metropolitan  Nat.  Bank,  55  N.  Y.  41;  Telegraph  Co.  v. 
Davenport,  97  U.  S.  369  ;  S.  C,  6  Am.  Corp.  Cas.  55. 

If  the  corporation  represents  that  the  stock  is  fully  paid,  either  by  its  certifi- 
cate or  otherwise,  and  one  relying  upon  such  representation,  and  having  no 
notice  to  the  contrary,  purchases  the  stock  for  a  valuable  consideration,  there 
exist  all  the  elements  of  an  estoppel. 

Certificates  of  stock,  however,  ordinarily  contain  no  representation  on  the  sub- 
ject. They  are  simply  a  certificate  that  the  person  named  is  entitled  to  a  cer- 
tain number  of  shares  of  stock  in  the  corporation.  Being  non-negotiable  a 
person  dealing  with  them  is  bound  to  inquire,  and  If  he  does  not  is  chargeable 
with  notice  of  such  facts  as  inquiry  would  have  revealed.  If  the  records  of 
the  corporation  show  that  the  stock  is  fully  paid,  it  will  be  presumed  that  in» 
quiry  would  have  disclosed  these  records,  and  when  such  records  exist  a  pur- 
chaser without  inquiry  will  be  protected  to  the  ^•ime  extent  as  though  he  had 
purchased  with  knowledge  of  the  record.  Keystone  Bridge  Co.  v.  McCluney, 
8  Mo.  App.  496,  500. 

Th  is  view,  though  not  strictly  in  accordance  with  the  laws  of  estoppel,  appears 
to  be  a  sound  one,  and  is  supported  by  authority.  It  is  not  strictly  an  estoppel 
because  the  purchaser  has  not  relied  upon  the  representations  contained  in  the 
books  of  the  corporation  and  been  induced  thereby  to  change  his  position.  It 
i0  the  ground,  however,  upon  which  must  rest  the  decisions  in  Brant  v.  Ehlen, 
59  Md.  1;  Erskine  v.  Lowenstein,  82  Mo.  301;  S.  C,  11  Mo.  App.  595;  Key. 
stone  Bridge  Co.  v.  Mcduney,  8  Mo.  App.  496;  Johnson  v.  Lullman,  15  Mo. 
App.  55;  Foreman  v.  Bigelow,  4  Cliff.  508;  Steacy  v.  Little  Rock,  etc.,  R.  Co., 
0  Dill.  848. 

The  same  principle  is  illustrated  and  applied  in  Wilson  v.  Metropolitan  Ry. 
Co.,  120  N.  Y.  145.    The  directors  of  a  railroad  corporation,  without  authority. 
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▼oted  ita  president,  Kneelftnd,  a  salary  of  $35,000.  SubseqaenUy  they  aathor^ 
iaed  him  to  issae  and  negotiate  the  notes  of  the  corporation  in  order  to  pay  the 
salary.  The  plaintiff  discounted  three  of  these  notes  under  drcumstances  Which 
imposed  upon  him  the  hurden  of  inquiry  as  to  whether  their  issuance  was  au- 
thorized. The  plaintiff  made  no  inquiry.  Two  of  the  notes  were  paid,  and 
the  suit  was  on  the  third  one.  The  court  held  that  the  plaintiff  occupied  the 
position  of  a  bona  Jideholder  for  value,  and  affirmed  a  judgment  in  his  favor. 
The  reasoning  of  the  court  and  authorities  relied  upon  appear  from  the  follow- 
ing  extract  from  the  opinion: 

**  If  he  had  made  inquiry  of  the  officers  of  the  corporation,  and  through  them 
had  ascertained  that  the  notes  were  issued  and  delivered  to  Kneeland  pursu- 
ant to  a  resolution  of  the  board  of  directors  of  defendant,  he  would  clearly  be 
entitled  to  the  protection  of  a  bona  fde  holder  without  notice .  For  that  reso- 
lution recited  the  existence  of  an  indebtedness  to  the  president  for  salary,  and 
expressly  authorized  the  issue  of  notes  in  the  amount  thereof  '  to  be  signed  by 
the  president  and  countersigned  by  the  treasurer  in  the  usual  way  and  form.' 
It  furnished  information,  therefore,  that  Kneeland  was  using  the  notes  in  the 
manner  expressly  authorized.  It  constituted  an  appearance  of  authority  upon 
which  a  purchaser,  for  value,  could  safely  rely.  True,  the  resolution  recited 
that  the  notes  were  to  be  issued  to  pay  Kneeland,  president,  a  salary,  but  it 
did  not  pretend  to  give  or  fix  a  salary.  It  asserted  an  indebtedness  for  salary, 
and  one  dealing  with  a  railroad  corporation  which  has  a  right  to  pay  its  presi- 
dent a  salary,  and  ordinarily  does,  is  not  bound  to  go  behind  such  an  asser- 
tion as  was  made  by  the  defendant's  directors,  for  the  purpose  of  ascertaining 
whether  the  salary  is  legally  payable.  A  different  rule  would  be  impractica- 
ble and  would  substantiidly  incapacitate  third  persons  from  taking  the  paper 
of,  or  contracting  with,  corporations. 

<*  The  principles  enunciated  in  F.  &  M.  Bank  v.  B.  &  D.  Bank,  16  N.  T.  125; 
N.  R.  Bank  v.  Aymar,  8  Hill,  262;  £.  Bank  v.  Monteath,  26  N.  Y.  505,  are  appU- 
cable  to  the  rule  we  have  stated.  We  are  of  the  opinion,  therefore,  that  if 
plaintiff  had  been  informed  of  the  resolution,  such  information,  inasmuch  as 
it  was  true  in  fact,  would  afford  to  him  the  protection  of  a  bona  fide  holder 
without  notice. 

*'6ut  the  plaintiff  did  not  make  inquiry  at  the  time.  He  assumed  that  the 
issue,  and  proposed  disposition,  of  the  notes  had  been  duly  authorized.  He 
trusted  to  the  fact  of  authority,  and  not  to  the  evidence  of  it.  And  can  it  be  said 
that  the  resolution  which  would  have  protected  him,  if  he  had  been  informed 
of  it,  cannot  be  invoked  to  aid  him  now  ?  Does  the  purchaser  of  a  note,  un- 
der circumstances  which  devolve  upon  him  the  duty  of  inquiry,  assume  a 
greater  risk  than  the  burden  of  proving  that  which  would  have  protected  him 
had  he  diligently  inquired,  before  making  the  investment?  We  think  not. 
If  the  plaintiff  had  relied  upon  a  statement  by  one  of  the  officers,  that  a  reso- 
lution had  been  passed,  authorizing  the  issue  of  the  notes,  he  would  have  as- 
tfumed,  necessarily,  the  risk  of  the  statement  being  true.  If  true,  it  would 
protect  him.  Otherwise  not.  He  stands  in  no  different  position  because  he 
did  not  first  inquire.  In  either  event,  he  would  assume  only  the  risk  of  prov- 
ing the  authorization  by  resolution. 

'*  This  position  has  support  in  the  reasoning  of  Judge  Andrews  in  Cowing  v. 
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Altman,  71  N.  Y.  4i2,  and  WUliama  y.  MitcheU,  17  Ma08.1Ol."    Caswell  y. 
Putnam  et  al.,  120  N.  Y.  145, 162. 

ThiB  reasoning  appliee  fully  to  the  point  under  diacuasion  and  protects  the 
bona  fide  purchaser  of  stock  represented  by  certificates  in  the  usual  form, 
wheneyer  the  books  and  records  contain  that  which  would  have  protected  him, 
if  he  had  known  and  relied  upon  what  they  show. 

But  where  there  are  no  records  showing  the  stock  to  be  fully  paid,  and  the 
certificate  is  silent  on  the  subject,  it  must  be  presumed  that  an  inquiry  would 
haye  reyealed  the  facts  as  they  are,  and  a  purchaser  of  stock  under  such  cir-' 
cumstances  takes  it  subject  to  any  liability  which  may  attach  to  it  in  fayor  of 
the  corporation  or  its  creditors.  This  must  necessarily  be  so  according  to  the 
well-settled  principles  which  pertain  to  the  transfer  of  similar  property,  un- 
less it  be  held  that  a  corporation,  by  issuing  certificates  in  the  usual  form 
adopted  for  paid-up  stock,  and  by  knowingly  permitting  such  certificates  to  be 
dealt  in,  in  the  belief  and  on  the  basis  that  the  stock  is  fully  paid,  without 
taking  any  steps  to  undeceive  the  public,  is  estopped  by  its  conduct  from  as- 
serting the  contrary,  and  that  this  estoppel  extends  also  to  the  creditors  of  the 
eorx>oration.  There  is  no  reason  upon  principle  why  the  creditors  of  a  cor- 
poration should  not  be  estopped  by  the  conduct  of  the  corporation  which  may 
consist  in  its  silence  or  inaction  when  it  ought  to  speak  or  act  as  well  as  by  a 
recital  in  a  stock  certificate  or  an  entry  in  its  books.  '*  Where  a  man  has  been 
silent,  when,  in  conscience,  he  ought  to  have  spoken,  he  shall  be  debarred 
from  speaking  when  conscience  requires  him  to  be  silent."  Niven  v.  Belknap, 
2  Johns.  578,  589.  ' '  A  party  who  negligently  or  culpably  stands  by  and  al- 
lows another  to  contract  on  the  faith  and  understanding  of  a  fact  which  he 
can  contradict,  cannot  afterward  dispute  that  fact  in  the  action  against  the 
person  whom  he  has  himself  assisted  in  deceiving."  Lord  Denman,  C.  J.,  in 
Gregg  y.  Wells,  10  Ad.  &  £.  90,  97;  37  E.  C.  L.  R.  71,  75.  And  see  Pickard  v. 
Sean,  6  Ad.  &  E.  469;  S.  C,  83  E.  C.  L.  R.  257;  Bigelow  Estoppel,  title 
"Estoppel  by  Conduct." 

In  cases  where  the  certificate  of  stock  or  books  of  the  corporation,  contain 
zedtals  or  entries  showing  that  the  stock  is  fully  paid,  they  make  a  prima 
Jiteie  case  of  good  faith  in  behalf  of  the  purchaser,  and  the  burden  will  be  upon 
tliose  who  assert  that  he  had  notice  to  the  contrary  to  prove  it;  Burkinshaw  v, 
NieoUs,  L.  R.,  8  H.  L.  1004,  1017. 

4.  Creditors  with  notice  of  the  fictitious  payment. —  Persons  who  give 
credit  to  the  corporation,  having  full  notice  or  knowledge  of  the  transactions 
by  which  its  stock  has  been  issued  for  a  fictitious  payment,  cannot  set  aside 
the  transaction  or  compel  the  stockholders  to  make  any  farther  payment  on 
their  stock.  First  National  Bank  v.  Gustin  Minerva  Min.  Co.,  1  Am.  R.  R.  & 
Corp.  Rep.  272;  Whitehill  v.  Jacobs,  1  Am.  R.  R.  &  Corp.  Rep.  165. 
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Depobit  Bank  v.  Fatbttb  National  Bank.       ^ 
Same  y.  Second  National  Bank. 

(13  S.  W.  R.  880 :  —  Ky. .)  . 

1.  Banks  AND  Banking.  Forged  Checks.  It  is  the  datj  of  a  bank  to 
know  the  signatares  of  its  depositors  and  when  it  pays  to  an  innocent  holder  a 
forged  check,  purporting  to  be  drawn  on  itself  by  one  of  its  depositors,  it  can- 
not recover  the  money  back.  Both  parties  being  eqaally  innocent,  the  bank 
must  suffer  the  loss. 

2.  Negligence  of  Bank  in  not  Detecting  Forgery.  In  this  case  the 
plaintiff  continued  for  nearly  five  months  to  pay  to  the  same  holders,  forged 
checks  of  the  same  tenor,  purporting  to  be  drawn  by  the  same  person,  who  was 
one  of  its  principal  depositors,  and  resided  in  the  same  town  with  the  bank. 
Held  sufficient  to  fix  the  liability  of  the  bank. 

A.  DuvaUj  Breckinridge  <&  Shelby  and  William  Lindsay  for 
appellant.    J,  J).  Sunt  and  Beck  cfe  Thornton^  for  appellees. 

Pryob,  J.  These  two  cases  involve  similar  questions,  and  have, 
therefore,  been  considered  as  one  case.  The  Deposit  Bank  of 
Georgetown,  the  appellant  in  this  court  and  the  plaintiff  below, 
paid  a  number  of  forged  checks  purporting  to  have  been  drawn 
on  that  bank  by  one  of  its  depositors,  Thomas  J.  Burgess.  The 
checks  were  successively  presented  through  a  period  of  four  or 
five  months,  there  being  eighteen  in  number,  and  were  all  paid 
by  the  Georgetown  bank  in  good  faith,  and  before  any  discovery 
of  the  fraud  had  been  made.  All  the  checks  were  drawn  in  the 
name  of  Thomas  J.  Burgess,  who  was  a  regular  depositor  and 
customer  of  the  bank  ;  the  first  check  having  been  paid  early  in 
December  of  the  year  1883,  and  the  last  check  paid  in  April,  1884. 
The  name  of  Burgess  was  discovered  to  be  a  forgery  on  the  8th 
of  May,  and  notice  given  to  the  appellees,  the  two  banks  to  whom 
these  checks  were  presented  and  paid,  on  the  9th  of  that  month. 
John  R.  Wolfe,  who  had  committed  all  these  forgeries,  had  at 
one  time  been  a  clerk  in  the  bank  of  the  appellant,  and  was  ia 
that  way  familiar  with  the  account  and  deposits  of  Burgess.  The 
cliecks  were  drawn  by  Thomas  J.  Burgess,  whose  name  was 
forged  in  favor  of  Williamson  &  Wolfe,  on  the  appellant,  and 
were  presented  to  the  two  Lexington  banks  by  John  R.  Wolfe» 
the  payee,  and  payment  asked  of  these  banks.      The  Fayette  Na- 
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tional  Bank,  before  advancing  the  money  on  the  first  check,  made 
inquiry  as  to  the  accooDt  of  Burgess,  and,  receiving  a  satisfactory 
response,  upon  the  indorsement  made  by  Williamson  &  Wolfe, 
paid  over  the  money.  Wolfe  was  identified,  and  no  reason  on  the 
part  of  the  Fayette  National  Bank  existed  for  indulging  a  sus- 
picion as  to  the  hona  fides  of  the  transaction.  There  were  sixteen 
checks  in  all  taken  up  by  this  bank,  and  forwarded  to  the  drawee, 
the  appellant.  They  were  taken  in  the  usual  course  of  business, 
and  when  sent  to  the  Georgetown  bank  charged  to  the  account  of 
its  depositor,  Burgess.  There  was  in  fact  no  such  firm  as  Wil- 
liamson &  Wolfe,  but  the  fictitious  firm  name  used  by  Wolfe  in 
the  perpetration  of  his  forgeries.  Both  the  appellant  and  the  ap- 
pellees acted  in  good  faith,  the  for;ner  believing  that  Burgess  was 
in  fact  the  drawer  of  the  paper,  and  the  latter  advancing  its 
money  on  the  checks  supposing  (Wolfe  having  been  identified) 
that  it  would  be  paid,  as  it  was,  by  the  Oeorgetown  bank,  and 
charged  to  the  account  of  the  drawer. 

Which  of  the  banks  should  lose  the  money  ?  The  bank  at 
Georgetown,  where  the  depositor,  Burgess,  whose  name  had  been 
forged,  deposited  his  money ;  or  the  banks  at  Lexington,  where 
the  money  was  paid  to  Wolfe  under  the  belief  that  the  checks  were 
genuine,  and  Burgess  in  fact  the  drawer  ?  It  is  evident  that  the 
bank  at  Georgetown  honored  the  checks  drawn  upon  it  by  Bur- 
gess, for  the  reason  that  its  officers  believed  the  name  of  the 
drawer  was  genuine ;  and,  if  the  liability  of  the  Lexington  banks 
to  refund  this  money  is  to  be  determined  by  the  well-known  rule 
of  law  applicable  to  the  payment  of  money  through  a  mistake  of 
fact,  the  judgment  in  this  case  is  erroneous.  It  is  insisted,  how- 
ever, that  it  is  a  rule  of  commercial  law  long  since  recognized,  and 
now  firmly  established,  applicable  at  least  between  parties  equally 
innocent  of  fraud,  that  the  bank  or  its  officers  must  know  the 
signature  of  its  depositor ;  and  if  such  a  doctrine  is  made  to  apply 
in  this  case,  the  appellant  is  the  loser,  and  the  judgment  dismissing 
its  petition  was  proper.  The  rule  laid  down  by  Lord  Mansfield 
is  that,  if  the  banker  or  drawee  makes  a  payment  or  gives  credit 
npon  the  strength  of  a  forged  signature,  the  loss  must  be  his»  as 
between  himself  and  the  holder.  ^^  He  has  not  known  what  he  is 
bonnd  to  know."  Price  v.  Neal,  3  Burrows,  1365.  This  doctrine 
of  commercial  law  has  been  followed  and  recognized  by  nearly  all 
VOL.  II,  —  88  • 
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the  conrts  of  the  country,  and  afi  said  bj  Mr.  Justice  Story  in  the 
case  of  Bank  of  United  States  v.  Bank  of  Georgia,  10  Wheat.  333, 
dehvered  in  1825,  has  never  been  departed  from,  and,  in  the  ear- 
lier cases  on  the  subject,  able  jurists,  in  allading  to  this  rule,  re- 
garded it  as  essential  as  a  rale  of  justice,  and  right  between  busi- 
ness men.  Mr.  Morse,  in  his  work  on  Banking,  has  collated  the 
authorities,  and  presented  what  he  terms  the  modem  doctrine  on 
this  subject ;  but  after  a  careful  examination  of  the  authorities 
referred  to,  it  will  be  found  that  tha  decided  weight  of  authority 
is  with  Lord  Mansfield,  and  the  rule  laid  down  in  Price  v.  Keal 
is  criticised  only  as  being  too  sweeping  in  its  character.  Nor  is  it 
just  to  say  that  the  rule  adopted  requiring  the  bank  to  know  the 
signature  of  its  depositor  is  without  an  exception  ;  for  it  is  un- 
doubtedly true  that  the  neglect  or  knowledge  of  intervening  par- 
ties who  come  into  the  possession  of  the  check,  and  receive  the 
money  on  it  from  the  bank  where  it  is  payable,  will  in  some  in- 
stances be  of  such  a  character  as  to  enable  the  bank  to  recover 
back  the  money. 

This  doctrine  is  recognized  by  Mr.  Daniel  in  his  work  on  Nego- 
tiable Instruments ;  and,  while  doubting  the  justice  of  the  rule  rec- 
ognized by  nearly  all  the  authorities,  under  which  the  bank  is 
required  to  know  the  signature  of  its  depositor,  he  proceeds  to 
say  that  when  one  knows  that  it  is  a  forgery,  or  takes  it  ^^  under 
circumstances  of  suspicion,  without  proper  precaution,  or  whose 
conduct  has  been  such  as  to  mislead  the  bank,"  the  money  may  be 
recovered  back.  Vol.  2,  p.  669.  The  case  of  National  Bank  v. 
Bangs,  reported  in  106  Mass.  441,  and  relied  on  by  counsel  for 
the  appellant  in  this  case,  was  where  a  stranger  giving  his  name 
as  "  William  D.  Riskford  "  drew  his  check,  payable  to  the  order  of 
E.  D.  &  G.  W.  Bangs,  on  the  National  Bank  of  North  America. 
Bangs  indorsed  the  check,  and  the  bank  paid  the  money,  and, 
when  discovering  the  forgery,  notified  Banks,  the  payee  and  in- 
dorser,  and  sued  to  recover  the  money  back;  and  a  judgment  was 
obtained.  This,  we  think,  was  proper,  as  it  would  be  an  exceed- 
ingly harsh  rule  to  permit  one  who  negotiates  with  the  jMiyor,  and 
obtains  his  check  payable  to  the  use  of  the  party  obtaining  the 
money,  who  then  indorses  it  to  a  bank,  to  hold  on  to  the  money 
when  the  payee  has  himself  contracted  with  the  payor,  and  given 
credit  to  the  payor  by  his  indorsement,  that  led  tiie  bank  to  be- 
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lieve  the  paper  was  genuine.  The  case  of  Ellis  v.  Trust  Co.,  re- 
ported in  4  Ohio  St.  628,  sustains  this  view  of  the  question.  The 
case  relied  on  is  unlike  the  case  before  us.  The  banks  at  Lexing- 
ton took  the  checks  in  the  usnal  course  of  business,  with  the  in- 
dorsement of  the  payee,  and  then  indorsed  the  paper  for  collection, 
forwarding  it  to  appellant's  bank,  where  the  money  was  credited 
to  the  Lexington  banks,  and  charged  to  the  account  of  the  one  * 
supposed  to  be  the  bona  fide  drawer  of  the  paper.  In  the  case 
relied  on,  of  National  Bank  v.  Bangs,  it  is  said  :  ^^  If  the  suit  were 
between  the  bank  or  drawee  and  a  party  who  took  the  check  in 
the  usual  course  of  business,  finding  it  in  circulation,  or  even  by 
first  indorsement  from  the  payee,  the  loss  would  fall  upon  the 
bank ;  because,  having  greater  means  and  opportunity  to  become 
familiar  with  the  handwriting  of  their  correspondents  or  depositors, 
the  law  presumes  that  drawees  will  know  their  signatures  and  be 
able  to  detect  forgeries.  *  *  *  But  this  responsibiUty,  based 
upon  presumption  alone,  is  decisive  only  when  the  party  receiv- 
ing the  money  has  in  no  way  contributed  to  the  success  of  the 
fraud,  or  to  the  mistake  of  fact  under  which  the  payment  was 
made."  There  is  a  manifest  distinction  between  the  case  of  one 
who  is  both  the  payee  and  indorser  of  the  check,  and  who  nego- 
tiates directly  with  the  payor  in  the  loan  or  advance  of  the  money  * 
for  which  the  check  is  given,  and  a  bank  taking  a  check  by  in- 
dorsement from  the  payee  in  the  usual  course  of  business,  with 
no  ground  of  suspicion,  and  that  receives  the  money  on  the  check 
from  a  bank  where  the  funds  of  the  drawer  are  deposited.  One 
of  the  two  innocent  parties  must  suffer,  and  there  mast  be  some 
rule  of  commercial  law  to  guide  banks  and  business  men  in  this 
character  of  business  transactions.  Therefore,  when  a  bank  has 
the  means  of  knowing  the  signature  of  the  drawer  of  a  check  upon 
it  by  reason  of  the  drawer  being  its  depositor  or  customer,  the  re- 
lation ^between  the  bank  and  its  depositor  is  such  that  the  bank 
most  be  presumed  to  know  that  the  signature  is  genuine  when 
making  payment.  « 

The  case  of  Ellis  v.  Trust  Co.,  reported  in  4  Ohio  St.  628, 
rec<^nize8  this  rule,  and  says  the  foundation  for  it  is :  ^'  The  party 
is  supposed  to  know  his  own  handwriting  in  the  one  case,  or 
that  of  his  customer  or  corr^^rpondent  in  the  other,  much  better 
than  the  holder  can  ;  and  the  law,  therefore,  allows  the  holder  to 
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cast  upon  him  the  entire  responsibility  of  determining  as  to  the 
genuineness  of  the  instrument,  and,  if  he  fails  to  discover  the 
forgery,  imputes  to  him  negligence,  and,  as  between  him  and  the 
innocent  holder,  compels  him  to  suffer  the  loss."  After  conced- 
ing the  general  doctrine  on  the  subject,  the  court  proceeds  to  saj 
that  the  holder  maj  by  his  negligent  conduct  deprive  himself 
of  the  benefit  of  this  rule,  and  that  case  was  decided  upon  the 
ground  that  the  holder  had  contributed  to  induce  the  payee  to  be- 
lieve the  paper  was  genuine.  All  the  cases  cited  in  the  text-books 
or  relied  on  by  the  appellant,  while  they  criticise  the  rule  as  harsh, 
only  make  the  particular  case  under  consideration  an  exception  to 
the  rule,  and  permit  the  recovery  by  the  drawee  for  the  reason 
that  the  holder  of  the  paper  receiving  the  money  was  himself  neg. 
lectf  nl,  and  caused  the  loss,  or  by  his  conduct*  made  the  drawee 
believe  the  paper  was  genuine.  These  cases  are  exceptions  to  the 
rule,  but  all  recognize  the  doctrine  that  where  the  parties  are  equally 
innocent  the  drawee  paying  the  money  must  suffer  the  loss.  The 
two  cases  —  one  found  in  22  Neb.  769 ;  36  N.  W.  Rep'r,  289,  of 
First  Nat.  Bank  v.  State  Bank,  and  the  other  of  People's  Bank 
V.  Franklin  Bank,  12  S.  W.  Rep'r,  716  —  go  further  in  discard- 
ing the  rule  than  any  cases  to  which  our  attention  has  been 
called ;  but  in  those  cases  the  banks  upon  which  the  checks  were 
drawn  were  permitted  to  recover  upon  the  ground  that  the 
banks  paying  the  checks  had  neglected  to  make  the  proper  in- 
quiry as  to  the  identity  of  the  holder,  who  was  a  stranger,  and 
that  this  was  such  a  want  of  precaution  as  deprived  the  bank  ad- 
vancing the  money  of  any  superior  equity  as  against  the  bank 
upon  which  the  checks  were  drawn.  The  court  expressly  says  in 
the  Nebraska  case  that  the  loss  may,  therefore,  be  traced  directly 
to  the  negligence  of  the  plaintiff  in  error.  Whether  the  facts  of 
those  cases  justified  the  conclusion  reached  is  not  necessary  to^in- 
qnire,  as,  after  a  careful  review  of  all  the  authorities,  it  is  found 
that  the  general  doctrine  fixing  the  IlabUity  on  the  drawee  in  suck 
cases  is  fully  sustained.  In  the  case  of  Espy  v.  Bank,  reported 
in  18  Wall.  60i,  the  money  was  paid  on  a  raised  check,  neither 
party  being  in  fault.  It  was  held  that  the  money  could  be  re- 
covered back  as  having  been  paid  without  consideration. 

The  principle  involved  in  the  case  being  considered  was  not  die- 
cussed  in  that  case,  nor  could  it  have  been  well  applied,  as  the 
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bank  paying  the  money  could  not  be  presumed  to  have  had  knowl- 
edge of  the  fraud  practiced  by  the  holder  in  raising  the  amount 
of  the  chock  that  had  been  given  by  its  regular  depositor.  We 
find  no  court  as  rigid  in  adhering  to  the  rule  that  a  bank  is  bound 
to  know  the  signature  of  its  depositor  on  this  kind  of  paper  as  the 
supreme  court  of  the  United  States.  In  Levy  v.  Bank,  1  Bin. 
27,  a  forged  check,  drawn  on  a  bank,  and  accepted  and  carried  to 
the  credit  of  the  holder  when  the  fraud  was  discovered,  in  a  few 
hours  after,  and  it  was  held  that  the  bank  was  the  loser.  And 
the  supreme  court,  in  the  case  of  Bank  of  IT.  S.  v.  Bank  of  Geor- 
gia, when  discussing  the  doctrine  that  the  acceptor  is  presumed 
to  know  the  drawer's  handwriting,  said :  '^ After  some  research, 
we  have  not  been  able  to  find  a  single  case  in  which  the  general 
doctrine  thus  asserted  has  been  shaken,  or  even  doubted  ;  and  the 
diligence  of  the  counsel  for  the  defendants  on  the  present  occasion 
has  not  been  more  successful  than  our  own."  In  the  case  cited, 
reported  in  10  Wheat.  338,  the  Bank  of  Georgia  issued  originally 
the  bank-notes  that  when  put  in  circulation  were  fraudulently  al- 
tered. The  Bank  of  the  United  States,  coming  into  possession  of 
the  notes,  presented  them  to  the  Bank  of  Georgia  ;  and  the  latter 
received  them  as  genuine;  placing  the  amount  to  the  credit  of  the 
United  States  Bank.  The  forgery  was  discovered,  and  the  Bank 
of  Georgia  claimed  that  the  Bank  of  the  United  States  should  lose 
the  money.  The  court  held  that  the  Georgia  bank  must  lose,  as 
it  was  bound  to  know  its  own  paper.  There  is  a  manifest  distinc- 
tion between  the  last-named  case  and  that  of  Espy  v.  Bank,  re- 
ported in  18  Wall.  604.  In  the  case  of  Espy,  if  the  Cincinnati 
bank  had  recognized  the  name  of  the  drawer  as  genuine,  it  could 
not  well  have  known  that  the  check  had  been  raised.  It  was  not 
the  bank's  own  check,  but  that  of  another ;  and  while,  as  between 
parties  equally  innocent,  it  is  presumed  to  know  the  signature  of 
its  regular  customer  on  the  class  of  paper  in  question,  it  is  not  pre- 
sumed to  know  that  the  amoilnt  is  all  correct,  or  that  no  fraud  has 
been  perpetrated  in  that  regard. 

While  it  rests  upon  one  signing  his  own  name,  or  that  of  a  bank 
afl^ing  its  signature,  to  notes  to  pass  as  current  money,  to  know 
that  the  signature  is  genuine,  it  also  rests  on  a  bank,  where  checks 
are  drawn  upon  it  in  the  name  of  its  customer,  to  know  his  signa- 
ture ;  and,  instead  of  the  party  to  whom  the  money  is  paid  being 
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required  to  Bhow  negligence  in  the  bank  paying  the  money,  it  de* 
YoWes  on  the  drawee  to  show  negligence  in  the  indorser  or  holder 
who  in  good  faith  has  received  the  money  before  the  drawee  can 
escape  liability.  When  the  parties  are  equally  innocent  the  drawee 
is  the  loser.  There  is  no  precedent  in  this  court  on  the  question. 
Still,  we  are  not  inclined  to  follow  the  views  of  text-writers,  in 
the  face  of  so  many  adjudications  on  the  subject,  and  with  no  case 
presented  that  goes  further  than  to  modify  the  rule  in  cases  where 
bad  faith  or  negligence  is  to  be  attributed  to  the  holder  or  indorsee 
when  taking  the  check.  Besides,  it  appears  from  the  finding  of 
facts  in  this  case  that  Burgess,  the  real  depositor,  and  whose  name 
has  been  forged,  lived  near  Georgetown,  in  which  the  appellant  is 
located,  and  was  one  of  its  largest  depositors.  These  checks  were 
continued  to  be  paid  during  a  period  of  nearly  five  months  before 
the  forgery  was  discovered  —  a  fact,  it  seems  to  us,  that  should  be 
decisive  of  this  case ;  and  while  the  appellant,  by  its  officers,  was 
acting  all  the  while  in  the  best  of  faith,  believing  that  the  signa- 
ture of  Burgess  was  genuine,  the  length  of  time  these  checks  were 
being  received  for  collection,  and  paid  without  question,  by  the 
appellant,  must  necessarily  fix  the  responsibility  where  it  was 
placed  by  the  court  below.  The  judgment  denying  the  right  of 
recovery  by  the  appellant  is,  therefore,  affirmed. 


Hemingway  v,  Hemingway. 

(19  Atl.  R.  766;  56  Conn.  443  .) 

1.  Ck)RF0RATI0N8.      RlGHT  OF  STOCKHOLDERS  AND  DIRECTORS  TO  EXAMTNK 

THE  Corporate  Records.  A  director  in  a  corporation,  who  la  also  active  ia 
the  management  of  a  rival  corporation  has  no  right  to  examine  the  records  of 
the  former  for  the  benefit  of  the  latter  corporation. 

2.  A  director  who  has  gotten  possession  of  an7  of  the  records  for  sach  a  par- 
pose  may  be  forcibly  dispossessed  thereof  by  the  proper  custodian,  if  the  latter 
can  do  so  without  wounding  or  employing  a  dangerous  weapon. 

C.  H.  IngersoU  for  appellant.    D.  F.  Webster  for  appellee. 

Andrews,  C.  J.  The  defendant  was  on  the  day  named  in  the 
complaint  the  secretary  of  the  M.  Hemingway  &  Sons  Silk  Com- 
pany, a  joint-stock  corporation  located  in  Watertown,  and  as  sach 
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had  the  charge  and  custody  of  the  office,  and  of  all  the  papers  of 
that  corporation.  On  that  day  the  plain ti£E  came  into  the  office 
of  the  corporation,  took  the  letter  file  from  the  place  where  it  was 
nsnallj  kept,  and  commenced  to  look  it  over,  and  to  make  memo- 
randa from  the  letters  and  bills  contained  therein.  The  defend- 
ant requested  the  plaintiff  to  return  the  letter  file  to  him,  as  he 
wanted  it.  The  plaintiff  refused  to  give  it  up,  and  thereupon  the 
defendant  forcibly  took  it  from  him,  using  no  more  force  than 
was  necessary  for  that  purpose,  but  in  so  doing  scratched  the 
plaintiff's  hands  so  that  the  blood  came,  which  was  the  assault 
alleged  in  the  complaint.  The  plaintiff  was  a  stockholder  in,  and 
a  director  of,  the  corporation ;  and  he  claims  that  he  rightfully 
refused  to  return  the  letter  file  to  the  defendant  by  reason  of  his 
so  being  a  stockholder  and  a  director.  The  finding  also  shows 
that  he  had  been  engaged  with  others  in  organizing,  and  that  he 
was  active  in  the  management  of,  another  silk  company  in  the 
same  town,  rival  to  the  one  above  named,  and  that  he  was  using 
the  letter  file  at  the  time  of  the  alleged  assault,  and  taking  the 
memoranda  therefrom,  for  the  benefit  of  such  other  company. 

It  may  be  admitted  that  a  stockholder  or  a  director  in  a  joint- 
stock  corporation  has  the  right  at  any  reasonable  and  proper  time 
to  examine  and  inspect  the  books  and  papers  of  the  coi*poration, 
whenever  it  is  necessary  to  do  so  for  the  protection  of  his  interests 
as  a  stockholder,  or  for  the  performance  of  his  duties  ^  a  director. 
The  statement  of  this  right  implies  that  such  examination  could 
not  be  had  at  any  other  time  or  for  any  other  purposes ;  and  it 
clearly  implies  that  such  examination  could  not  be  rightfully  had 
for  a  purpose  hostile  to  the  corporation.  ^^  The  directors  or  trus- 
tees of  a  corporation,  in  accepting  their  appointment  to  office, 
impliedly  undertake  to  give  the  company  the  benefit  of  their  best 
care  and  judgment,  and  to  use  the  powers  conferred  upon  them 
solely  in  the  interest  of  the  corporation.  They  have  no  right, 
nnder  any  circumstances,  to  use  their  official  positions  for  their 
own  benefit,  or  the  benefit  of  any  one  except  the  corporation  it. 
self.  *  *  *  It  is  a  general  rule  that  the  powers  conferred 
upon  an  agent  must  be  exercised  to  advance  the  interests  of  the 
principal,  and  for  no  other  purpose."  1  Mor.  Priv.  Corp.,  §  517. 
See,  aJso,  Alford  v.  Miller,  82  Conn.  543 ;  Hoyle  v.  Railroad  Co., 
54  N.  Y.  314.    When  the  plaintiff  was  using  the  letter  file  for 
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the  benefit  of  his  ri^al  company,  he  was  misusing  his  power,  and 
betraying  his  trost^  as  a  director  of  the  M.  Hemingway  &  Sons 
Company.  His  being  a  director  in  that  company,  so  far  from 
being  an  excuse  to  him  for  refusing  to  return  the  letter  file  upon 
request,  was  an  imperative  reason  why  he  should  have  complied 
with  the  request.  A  breach  of  his  duty  as  director  does  not  ex- 
cuse or  palliate  his  breach  of  the  law  in  withholding  the  letter  file 
from  its  authorized  custodian.  '^It  is  settled  by  ancient  and 
modern  authority  that  under  such  circumstances  a  man  may  de- 
fend or  regain  his  momentarily  interrupted  possession  by  the  use 
of  reasonable  force  short  of  wounding,  or  the  employment  of  a 
dangerous  weapon.?'  Com.  v.  Donahue,  148  Mass.  529 ;  20  N. 
E.  Rep'r,  171 ;  Baldwin  v.  Haydeii,  6  Conn.  453 ;  State  v.  Elliot, 
11  N.  H.  540;  Com.  v.  Lynn,  123  Mass.  218.  There  is  error, 
and  the  judgment  is  reversed.  In  this  opinion  the  other  judges 
concurred. 

Right  of  itookholder  to  inspect  the  ooiporate  books. —  A  recent  decision 
of  the  sapreme  court  of  Pennsylvania  on  this  sabject  is  as  foUows: 

''Green,  J.  We  are  of  opinion  that  the  purpose  avowed  by  the  relator 
in  his  petition  for  a  mandamiis  is  not  a  proper  purpose,  such  as  will  entitle 
him  to  the  writ.  Substantially,  he  desires  to  file  a  bill  in  equity  to  set  aside  a 
lease  by  the  defendant  corporation  to  another  corporation,  of  all  its  property 
and  franchises,  for  a  long  term.  He  wishes  to  obtain  a  list  of  the  stockhold- 
ers, so  that  he  may  confer  with  his  fellow-stockholders,  in  order  that  they 
may  Join  him  in  his  litigation,  and  share  the  expenses  with  him.  This  is 
nothing  more  than  a  desire  to  induce  others  to  help  him  carry  on  a  litigation, 
and  divide  the  expenses  thereof.  He  does  not  allege  that  he  will  be  in  any 
way  injured  by  the  proposed  lease,  or  that  there  are  others  whose  rights  will 
be  injured,  or  that  they  are  necessary  parties,  or  that  he  cannot  maintain  his 
bill  without  them.  He  simply  claims  an  absolute  and  unqualified  right,  not 
merely  to  inspect  the  books  and  stock-list  of  the  defendant,  but  to  make  a 
copy  of  the  list  of'  stockholders,  and  for  the  one  purpose  mentioned.  The 
constitution  of  1874  (art.  17,  §  3)  does  not  confer  any  such  right.  It  simply  pro- 
vides that  a  list  shall  be  kept  at  the  office  of  the  company,  and  that  it  shall  be 
open  to  inspection  of  stockholders  and  creditors,  but  does  not  confer  the  right 
to  take  copies  of  the  list.  But  even  if  it  did  confer  such  a  right,  we  hold  that 
it  can  only  be  exerdsed  for  a  reasonable  and  proper  purpose.  We  so  held  in 
the  case  of  Com.  ▼.  Iron  Co.,  105  Penn.  St.  Ill,  saying,  distinctly,  that  *  the 
interests  of  all  the  corporators  require  that  the  writ  [mandamui]  shaU  not  go 
at  the  caprice  of  the  curious  or  suspicious.'  In  the  present  case  the  relator 
desires  to  have  an  opportunity  to  solicit  other  stockholders  to  join  him  in  a 
litigation  against  the  company,  not  because  such  stockholders  have  suffered 
any  wrong,  but  because  he  desires  them  to  share  the  expense  of  such  litiga- 
tion with  him.    It  is  very  easy  to  nndentand  how  such  a  oombinaUon  of 
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flioekholdeni  might  be  used  for  Bpeeolative  parposes;  bat,  withoat  the  state- 
ment or  definition  of  some  wrong  or  injary  which  the  relator  or  the  others 
maj  safler  in  consequence  of  a  denial  of  the  right  to  make  a  copy  of  the  list 
of  stockholders,  we  cannot  appreciate  the  propriety  of  the  court's  lending  the 
aid  of  a  mandttmtu  to  a  litigant  who  avows  no  other  purpose  than  the  one 
stated.  The  relator  does  not  eyen  say  that  he  is  too  poor  to  carry  on  the  pro- 
poeed  litigation  himself.  In  fact,  he  avers  no  necessary  reason,  that  a  court 
•can  recognize,  for  the  use  of  the  writ.  If  he  had  a  copy  of  the  list,  he  would 
have  the  opportunity  of  soliciting  others  to  join  him,  in  order  that  money 
might  be  made  by  a  combined  movement,  which  the  company  would  prefer 
to  buy  off,  rather  than  incur  the  annoyance  and  expense  of  a  protracted  liti- 
gation; but,  of  course,  no  court  would  ever  lend  its  aid  to  the  promotion  of 
such  a  result  as  that.  The  writ  was  refused  in  the  following  cases,  in  which 
the  right  of  inspection  exists  quite  as  broadly  as  in  our  own  state:  Buck  v. 
Collins,  51  Ga.  d91;  Webber  v.  Townley,  43  Mich.  634;  5  N.  W.  Rep'r,  071; 
Bean  v.  People,  7  Colo.  200;  2  Pac.  Rep'r,  909.  We  think  the  writ  was  im- 
providently  granted  by  the  learned  court  below,  and,  therefore,  the  judgment 
is  reversed  and  the  petition  is  dismissed,  at  the  cost  of  the  appellee."  Appeal 
of  Empire  Pass.  By.  Co.,  19  Atl.  Rep'r,  629. 
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1.  BaHKB  AND  Banking.  This  is  a  suit  by  the  plaintiff,  as  receiver  of  the 
State  National  Bank,  to  recover  from  the  defendant  the  amount  of  an  overdraft 
made  as  follows:  The  president  of  the  bank  was  indebted  to  the  defendant 
mad  directed  him  to  draw  checks  on  the  bank  for  the  amount  and  they  would 
be  paid  by  the  bank  and  charged  to  the  president.  The  defendant  drew 
checks  for  the  amount  in  question,  which  were  paid  by  the  bank,  it  being  un- 
derstood by  the  cashier  and  book-keeper  that  the  checks  were  paid  on  account 
of  the  president.  The  president's  account  was  overdrawn  at  the  time.  The 
directors  knew  nothing  of  the  arrangement.  While  matters  were  in  this  con- 
dition, the  bank  went  into  the  hands  of  a  receiver.  Held,  that  the  defendant 
was  liable,  that  he  should  have  known  that  the  president  had  no  right  to  ap- 
propriate the  funds  of  the  bank  to  the  payment  of  his  private  debts,  and  should 
liave  seen  that  the  transaction  was  duly  authorized  by  the  directors. 

J,  U.  Holding  for  appellant.     BwSyee  &  Bushee  for  appellee. 

MsBBOCONy  C.  J.    The  following  is  a  copy  of  the  material  parts 

of  the  case  settled  on  appeal :    The  plaintiff  complained  of  the 

defendant  for  the  sum  of  $273.42  and  interest,  claimed  to  be  due 

for  money  paid  oat  on  defendant's  written  requests  or  checks,  by 

the  State  National  Bank ;  in  other  words,  an  overdraft  for  that 
VOL.  n. — 89 
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amoant.  The  plaintiff  was  the  receiver  of  the  bank.  The  de- 
fendant admitted  drawing  the  checks  and  the  payment  of  the 
money  by  the  bank  to  the  amount  of  the  overdraft,  but  denied 
any  indebtedness  to  the  bank  or  to  the  receiver,  upon  the  ground 
stated  in  the  answer*  It  was  in  evidence,  without  contradiction 
and  admitted  by  both  parties,  that  C.  £.  Cross  was  president  and 
S.  C.  White  was  cashier  of  the  State  National  Bank  in  1887,  and 
up  to  March  26,  1888.  The  defendant  tendered  an  issue:  ^^To 
whom  was  credit  given  by  the  bank  in  the  payment  of  the  checks 
for  the  alleged  overdraft  ?  *'  His  honor  stat^  that  the  issue  in 
this  form  involved  an  inference  of  law,  and  that  the  court  would 
decline  to  submit  it ;  that  the  issue  would  be,  '^  Is  the  defendant 
indebted  to  0.  Dowd,  receiver,  and,  if  so,  in  what  amount  ? ''  and 
upon  that  issue  the  court  would  charge  upon*  the  matters  involved. 
Defendant  excepted. 

The  defendant  introduced  the  following  testimony  :  Charles  E. 
Cross :  ^'In  1887  and  1888,  up  to  March  26,  I  was  president  of 
the  State  National  Bank.  S.  C.  White  was  cashier.  I  instructed 
White,  the  cashier,  to  pay  the  checks  of  defendant.  I  was  in- 
debted to  defendant  personally  in  a  considerable  amount  for 
^  logging '  or  supplying  logs  to  my  saw-mill.  It  had  been  my 
habit,  in  settling  with  defendant,  to  tell  him  to  draw  checks  on 
tlie  State  Bank,  and  I  would  have  them  paid.  I  did  this  for  my 
convenience.  Defendant  did  so,  and  drew  the  checks  constituting 
the  overdraft  claimed  by  plaintiff  to  be  due.  The  checks  were 
paid.  Defendant's  account  had  been  overdrawn  before,  though 
he  did  not  know  it,  and  I  had  made  it  good.  I  told  the  cashier  to 
look  to  me  for  the  payment  of  these  checks,  and  I  also  told  Ste- 
phenson that  I  would  pay  them.  I  was  indebted  at  that  time  to 
the  defendant  more  than  the  amount  of  the  overdrafts.  Cross- 
examined  :  My  account  was  largely  overdrawn  at  the  time  the 
chocks  were  paid.  I  expected  to  receive  some  money,  and  to 
make  a  deposit  to  meet  these  checks.  The  directors  were  not 
consulted  about  this  matter.  They  were  not  consulted  usually  in 
small  loans  nor  in  ordinary  cases  about  the  payment  of  checks.  I 
did  not  wish  to  increase  my  own  overdraft.  I  did  not  make  a 
de{>osit  to  Stephenson's  credit.  It  was  my  habit  to  make  the  de- 
posits to  hts  credit  at' the  end  of  each  month."  S.  C.  WTiite,  wit- 
ness for  defendant :  ^^  I  was  cashier  for  years  prior  to  and  in  1883* 
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I  controlled  the  cftfthing  of  checks.  Defendant  was  in  the  habit 
of  drawing  checks  on  the  bank.  Gross,  the  president,  told  me  to 
pay  all  of  defendant's  checks ;  that  he  was  responsible  for  them, 
and  would  pay  them.  I  honored  these  checks  on  Cross*  credit, 
and  looked  to  him  to  pay  them.  Cross  had  paid  former  drafts. 
Mr.  Womble,  the  book-keeper,  knew  of  these  transactions.  No 
notice  was  sent  to  the  defendant  of  his  overdrafts.  It  was  usual 
to  send  notices.  The  checks  were  charged  on  the  books  of  the 
bank  to  the  defendant.  No  deposit  was  ever  actually  made  by 
Cross  to  meet  them.''  L.  D.  Stephenson,  the  defendant :  "I  re- 
oeived  no  notice  of  any  overdraft.  Mr.  Cross  employed  me  to 
get  logs  for  his  mill,  and  I  had  instructed  him  to  place  what  he 
owed  me  to  my  credit  in  the  bank,  and  also  $700  for  land  and 
$1,000  for  another  tract  of  land,  and  I  thought  when  I  drew 
those  drafts  that  he  (Cross)  had  placed  money  to  my  credit.  I 
was  never  notified  of  an  overdraft.  Bank  was  closed  Saturday, 
March  26,  1888.  The  book-keeper  was  instructed  to  notify  all 
persons  who  had  overdrawn.  I  had  dealt  in  same  way  with 
Mr.  Cross  to  the  amount  of  $5,000.  I  did  not  know  of  the  in- 
solvency of  the  bank  or  Cross,  or  of  Cross'  indebtedness  to  the 
bank."  Upon  the  evidence  of  the  defendent,  his  honor  instructed 
the  jury  that  the  plaintiff  was  entitled  to  recover.  Yerdict  and 
judgment  as  set  forth  in  the  record.  The  defendant  excepted  to 
the  charge.    From  the  judgment  the  defendant  appealed. 

The  material  part  of  defendant's  answer  is  as  follows :  '^  (2)  He 
admits  giving  checks  on  said  bank  for  the  amounts  set  out  in  the 
complaint,  but  denies  that  he  owes  any  thing  on  that  account,  and 
avers  the  facts  connected  therewith  to  be  as  follows :  C.  £.  Cross, 
president  of  said  bank,  being  indebted  to  this  defendant,  requested 
him  to  give  checks  on  said  bank  to  the  amount  of  his  claim,  and 
that  the  bank  would  pay  the  same.  This  defendant  had,  prior  to 
this,  dealt  in  a  similar  way  with  C.  £.  Cross,  president  of  said 
bank,  to  the  amount  of  many  hundred  dollars,  and  the  bank  paid 
the  checks  of  this  defendant  without  his  putting  any  money  to  his 
credit.  (3)  Not  only  the  president,  but  the  other  officers,  of  said 
bank  knew,  when  they  paid  the  check  set  out  in  the  complaint, 
that  the  money  was  paid  on  account  of  the  indebtedness  of  C.  E. 
Cross,  president  of  said  bank,  to  this  defendant,  and  was  not  in- 
tended to  be  charged  to  this  defendant,  the  same  being  paid  by 
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said  bank  on  the  account  of  0.  K  dross,  president  of  said  bank, 
and  intended  to  be  a  chaige  against  him  only.  (4)  The  president 
of  said  bank  was,  at  the  time  said  checks  were  drawn  and  paid, 
indebted  to  this  defendant  to  an  amount  mndi  in  excess  of  the 
checks  drawn  as  above,  which  said  bank  agreed  to  pay,  and  is 
claimed  as  an  offset  to  plaintiff's  demand." 

The  court  gave  judgment  as  follows :  '^  Hereupon  it  is  adjudged 
that  the  plaintiff  recover  against  the  defendant  the  sum  of  two 
hundred  and  seventy-three  dollars  and  forty- two  cents,  with  in- 
terest on  $273.42  thereof  from  the  13th  day  of  March,  1888,  until 
paid,  together  with  costs  and  disbursements." 

The  issue  tendered  by  the  defendant  did  not  embrace  the 
whole  matter  of  fact  at  issue ;  that  submitted  by  the  court  did, 
and  was  sufficient.  In  the  absence  of  special  authority  for  such 
purpose,  neither  its  president  nor  its  cashier,  nor  these  officers 
acting  conjointly,  had  authority  or  right  to  appropriate  and  devote 
any  part  of  the  funds  of  the  bank,  of  which  the  plaintiff  is  receiver, 
to  the  payment  of  such  president's  personal  debt  due  to  the  de- 
fendant Such  authority  ordinarily  was  beyond  the  scope  of  the 
purpose  and  duties  of  such  officers.  No  doubt  the  directors  —  the 
governing  authority  of  the  bank  —  might  allow  them  to  exercise 
such  power,  or  they  might  ratify  such  transaction,  but  it  must  in 
some  way  sufficiently  appear  that  they  did.  Grant  Banks,  §  143 
et  seq ;  Grant  Banks,  §  171  et  seq.  The  defendant  had  no  de- 
posit in  the  bank,  nor  did  it  owe  him  any  thing,  nor  was  it  in  any 
way  bound  to  recognize  and  pay  his  checks  or  orders  on  it  for 
money.  It  did,  however,  pay  them  to  his  use  and  benefit  He 
thus  obtained  money  from  it  by  the  unauthorized  and  fraudulent 
acts  of  its  officers.  Cross  had  no  right  or  authority  to  tell  the  de- 
fendant the  bank  would  pay  his  checks.  This  the  defendant 
ought  to  have  known.  It  was  his  duty  to  himself  and  to  the 
bank  to  see  that  such  permission  to  draw  upon  it  was  authorized. 
It  was  his  misfortxme  that  he  dealt  with  and  confided  in  its  faith- 
less officer,  and  not  with  and  in  it.  The  mere  fact  that  he  had 
drawn  checks  that  had  been  paid  before,  under  like  circumstances, 
was  no  excuse  or  justification  for  drawing  those  in  question ;  cer- 
tainly not  in  the  absence  of  knowledge  of  such  transactions  on 
the  part  of  the  directors  of  the  bank.  If  the  latter  connived  at  or 
authorized,  by  implication  or  otherwise,  such  payment  of  the 
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checks  of  the  defendant,  he  should  have  proven  the  fact.  The 
checks  were  not  properly  "  overdrafts,"  —  the  defendant  did  not 
have  any  deposit  or  credit  upon  which  to  overdraw.  He  got  and 
had  benefit  of  the  bank^s  money  in  a  way  not  authorized  or  in- 
tended by  it,  and  very  certainly  it  can  recover  that  money  by 
proper  action,  as  the  present  one  is.  Morse  Banks,  §  360 ;  BoUes 
Banks,  358 ;  Bank  v.  Byratn,  39  Me.  489. 
Judgment  affirmed. 

Officers  applying  corporate  limcU  to  payment  of  Individual  debts  — 
notice.  —  An  officer  of  a  corporation  has  no  right,  as  such,  to  convert 
the  property  of  the  corporation  to  his  personal  use.  And  one  who  re- 
ceives from  sach  an  officer  the  notes,  secarities  or  property  of  the  corporation 
in  payment  of,  or  as  secarity  for,  the  individual  debt  of  such  officer,  is  charge- 
able with  notice  of  the  rights  of  the  corporation,  and  unless  such  disposition  of 
the  corporate  f  ands  was,  in  fact,  duly  authorized,  he  will  be  liable  to  restore 
the  same  to  the  corporation,  or  account  for  their  value.  Wilson  v.  Metropoli- 
tan El.  R.  Co.,  120  N.  T.  145 ;  Qarrard  v.  P.  k  G.  B.  Co.,  39  Penn.  St.  154 ; 
Pendleton  V.  Fay,  2  Paige,  202. 


McCui.LouoH  y.  Ezpbessman's   Mutual    BBBiSFrr  AfisooiATioN. 

(19  Atl.  R.  8U;  183  Peon.  St.  149.) 
1.   MUTTTAL    BBKRFIT    SOCIBTIBS.      InSAKITT  IB    SiCKNBSS  OR  DlBABILITT. 

The  oonstitutiou  and  by-laws  of  a  mutual  benefit  society,  provided  that  every 
member  "who.  through  sickness  or  other  disability,  is  unable  to  follow  his 
usual  business,"  etc,  should  be  entitled  to  a  certain  sum  weekly.  Held,  that 
insanity  was  sickness  or  disability  within  the  meaning  of  the  constitution  and 
by-laws. 

John  F.  Develin  and  W.  Horace  Hepburn  for  plaintiff  in  er- 
ror.    Thomas  R.  Eloock  for  defendant  in  error. 

MrroHSLL,  J.  The  jury  have  fonnd  for  the  plaintiff,  and  we 
must,  therefore,  assume  that  all  the  necessary  facts  were  dnly 
proved.  This  disposes  of  a  considerable  part  of  the  argument  for 
the  appellee,  and  leaves  open  to  ns  only  the  question  of  law  in- 
volved in  the  point  reserved  —  whether  insanity  is  sickness  or 
disability,  within  the  meaning  of  the  contract.  The  operative 
words  are  contained  in  the  following  passages  from  the  constitu- 
tiou  and  by-laws  of  the  association.     Const.,  art.  9 :     "  Every 
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member    *    *    *    who,  through  aicknefls  or  other  disability,  is 
unable  to  follow  his  usual  business  or  some  other  occupation 
whereby  he  may  earn  a  livelihood  for  himself  and  family,  shall 
be  entitled  to  such  sums  (as  weekly  benefits)  as  the  by-laws  shall 
specify;"    and    by-laws,    art.  13,  §  1:      "Any  member    who 
after  twelve    months'    membership,  through   sickness   or    dis- 
ability, is  unable  to  follow  his  usual  or  some  other  business  or  oo- 
cupation  whatsoever,    *     *    *    shall  receive,"  etc.     We  cannot 
regard  the  meaning  of  this  language  as  at  all  doubtful.     That  in- 
sanity is  a  sickness  in  some  senses  of  the  word  is  beyoud  question, 
and  such  legal  authorities  as  appear  to  have  considered  the  ques- 
tion hold  that  it  is  sickness,  within  the  meaning  of  such  charters 
and  articles  of  association  as  the  defendant's.     Thus  in  Burton  v. 
Eyden,  L.  B.,  8  Q.  B.  295,  an  action  against  a  "friendly  society," 
the  English  designation  of  associations  like  the  present  appellee, 
the  words  of  the  by-law  were :     ^  ^  During  any  sickness  or  accident 
that  may  befall  him."     Blackburn,  J.,  said :    "  I  am  of  opinion 
that  lunacy  is  sickness,  within  the  meaning  of  the  rules  of  this 
society.     *    *     *    Insanity  depends  on  the  state  of  mind  and 
body  of   the  person.     *    *     *    It  certainly  seems  to  me  that 
lunacy  is  a  sickness  affecting  the  health  of  the  body  in  such  a  way 
as  to  prevent  a  man's  ability  of  earning  his  livelihood.     If  it  were 
not  the  intention  to  include  it,  the  rules  of  the  society  should  be 
framed  so  as  expressly  to  exclude  it."     And  Qnain,  J.,  said  fur- 
ther:    "I  am  also  of  opinion  that  insanity  is  sickness,  within  the 
society's  rules.     *    *     *     The   words    *    *    *    entitling  the 
member  to  relief  are,  '  during  any  sickness  or  accident,'  except 
certain  excluded  cases,  insanity  not  being  one."     In  Kelly  v.  An- 
cient Order,  9  Daly,  292,  Yan  Brunt,  J.,  says:     "Insanity  has 
always  been  considered  a  disease,  and  comes  strictly  within  the 
meaning  of  the  term  *  sickness.'  "     And  in  Pellazzino  v.  Society, 
16  Wkly.  Cin.  Law  Bull.  27,  it  is  assumed  by  Harmon,  J.,  appa- 
rently without  question  by  either  party,  that  insanity  entitles  a 
member  of  such  society  to  sick  benefits.     But,  even  if  the  extent 
of  the  word  "sickness  "  were  doubtful,  the  present  case  is  relieved 
of  all  difficulty  by  the  additional  phrase  "  other  disability."    The 
purpose  of  the  association  is  defined  by  article  2  of  the  oonstitn- 
tion  as  the  accumulation  of  a  fund  to  enable  the  members  "  to  as- 
sist each  other  in  cases  of  accident,  sickness  or  other  distress,  and 
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their  families  in  ease  of  death."  The  common  class  of  those  who 
are  expected  to  need  the  benefits  is  defined  in  article  9,  as  already 
said,  as  those  who,  through  sickness  or  other  disability,  are  unable 
to  follow  their  usual  or  some  other  business,  whereby  they  may 
earn  a  livelihood  for  themselves  and  their  families.  To  this  class 
is  added  another  in  article  10,  to-wit,  the  families  of  members  who 
die,  and  members  themselves  whose  wives  die.  The  latter  are 
clearly  examples  of  that  pecuniary  distress  which  is  enumerated 
in  the  constitution  among  the  ills  which  it  is  the  object  to  relieve. 
But  the  main  idea  throughout  is  the  assistance  of  those  who  are 
incapacitated  for  earning  their  living,  and  the  coudition  that  the 
incapacity  shall  be  from  ^^  sickness  or  other  disability  "  is  as  com- 
prehensive as  language  could  well  make  it.  If  insanity  is  not 
sickness,  it  is  certainly  disability,  and  clearly  within  the  prescribed 
condition  for  aid.  Certain  excepted  cases  are  specified,  but  not 
only  is  insanity  not  one  of  them,  but  all  of  those  which  are  thus 
specified,  such  as  want  of  membership  for  twelve  months,  arrear- 
ages to  the  association,  or  sickness  originating  from  intemperance, 
vicious  or  immoral  conduct,  either  fail  in  some  necessary  require- 
ment or  bear  some  taint  of  fault  which  takes  them  out  of  the  cat- 
^ory  of  the  innocent  unfortunate  for  whom  the  relief  is  intended. 
If  any  of  these  exceptional  facts  were  charged  against  the  plain- 
tiff, the  verdict  of  the  jury  has  settled  them  in  his  favor,  and 
there  is  no  reason  shown  why  he  should  not  have  the  relief  to 
which  under  the  rules  of  the  association  his  disability  entitles  him. 
Judgment  reversed,  and  new  judgment  for  plaintiff  on  the  ver- 
dict. 


AsEANSAS  Midland  Railroad  Company  v.  Canman. 

(18  S.  W.  B.  S80;  62  Ark.  517.) 
1.   BaILROAD  Ck>MPANIB8.      PbESUHPTION   OF  NSOLIGBNCE  FROH  DeBAIL- 

Plalntiff iKras  a  passenger  on  one  of  the  defendant's  trains  composed  of 
bolh  freight  and  paasenger-cars.  The  car  in  which  he  was  riding  was  derailed 
and  he  was  injured.  Held,  that  the  law  presamed  negligence  from  the  fact 
of  derailment,  and  that  the  plaintiff  would  be  entitled  to  a  verdict,  unless  the 
defendant  overcame  the  presumption  by  proof  that  the  accident  was  without 
ft*  fault. 

9.  Negligence  cannot  be  inferred  from  the  mere  fact  that  there  was  a  spread 


312  A&KAKSAS  Midland  B.  Go.  v.  Oakmak. 

or  bent  rail  at  the  time  and  place  of  the  aoddent,  and  it  is  error  to  so  inatract 
the  jary. 

8.  iMSTBucnoNs.  JuBT  TO  BB  Satisfijed.  It  ifl  error  to  inatract  a  jury 
that  they  must  be  goHsfied  upon  a  given  point  They  should  give  their  ver- 
dicts upon  the  preponderance  of  the  evidence  alone,  or  against  the  party  who 
has  the  burden  of  proof  where  the  evidence  is  evenly  balanced. 

4.  MiXBD  Tbains.  Duty  as  to  Afpliances.  The  duty  of  railroad  com- 
panies  as  to  the  number  of  tracks  it  should  have,  the  running  of  separate  pas- 
senger and  freight  trains,  and  the  use  of  safety  appliances,  vary  with  the  cir- 
cumstances of  the  case,  depending  upon  the  amount  of  traffic  and  other  con- 
siderations. They  are  bound  to  a  very  high  degree  of  care  and  diligence  in 
the  management  of  their  roads  and  trains,  but  are  not  required  to  do  what  is 
unreasonable  or  impracticable,  though  possible. 

5.  SfeciaIj  Vebdicts.  Where  a  verdict  may  be  sustained  upon  different 
views  of  the  evidence,  the  jury  need  not  concur  in  any  particular  Tiew.  If 
particular  questions  are  put  to  them  to  be  answered,  involving  such  different 
views,  an  answer  thereto  that  they  fail  to  agree  is  not  necessarily  inconsistent 
with  a  general  verdict,  but  if  a  particular  question  must  be  answered  before 
they  can  find  a  verdict,  an  answer  that  they  failed  to  agree  thereon  would  be 
inconsistent  with  a  general  verdict. 

John  J.  cfe  JE  C.  Hornor  for  appellant.  Stephenaon  <k  Trieber 
and  E.  W.  KimbalX  for  appellee. 

Eattlb,  J.  The  Arkansas  Midland  Railroad  Company  is  a  cor- 
poration owning  and  operating  a  railroad  between  Helena  and 
Clarendon,  in  this  state,  for  the  carriage  of  passengers  and  freight 
to  and  from  its  termini  and  intervening  points.  It  has  never  run 
trains,  exclusively,  for  transporting  passengers,  but  the  trains  on 
which  it  has  carried  them  were  composed  of  passenger  and  freight- 
cars,  and  carried  freight.  On  the  12th  of  January,  1888,  for  a 
valuable  consideration,  it  undertook  to  carry  O.  G.  Canman,  as  a 
passenger,  on  a  train  composed  of  two  box-cars,  a  baggage-car,  and 
two  passenger-coaches,  from  Helena  to  Clarendon.  The  box  and 
baggage-cars  were  placed  in  front  of  the  coaches.  The  train  was 
not  provided  with  air-brakes  nor  with  bell-pulls,  but  was  furnished 
with  hand-brakes  and  two  brakemen.  Canman  took  a  seat  in  one 
of  the  coaches.  The  train  moved  out,  and  was  running  at  the 
rate  of  about  eight  miles  an  hour,  and  had  gone  a  short  distance 
when  the  coach  in  which  Canman  was  seated  left  the  track,  turned 
over,  and  ses'erely  injured  him.  For  the  damages  he  suffered  in 
consequence  of  the  injnries  received  he  brought  this  action,  and 
alleged  that  they  were  caused  by  the  negligence  of  the  railroad 
company. 
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The  foregoing  &ct6  were  proven  on  the  trial.  It  was  also  proved 
that  the  road-bed  of  the  defendant  was  ballasted  with  dirt ;  and 
evidence  was  addaoed  tending  to  prove  that  it  was  impracticable 
to  use  a  bell-rope  and  air-brakes  on  a  train  composed  of  freight 
and  passenger-cars;  that  the  coach  that  was  overturned  was  de- 
railed at  a  point  where  a  rail  in  the  track,  on  the  east  side  was 
slightly  bent  out  of  line,  and  '^  a  spike  seemed  to  be  pushed  toward 
the  east ; "  and  that,  in  leaving  the  track,  the  wheels  on  the  east 
side  of  the  coach  went  between  the  rails,  and  the  others  on  the 
outside  and  west  of  the  track. 

Among  other  instructions,  the  court  gave  the  following,  over 
the  objections  of  the  defendant,  to  the  jury: 

*^  (1)  Where  a  passenger  for  hire,  being  carried  on  the  train  of 
a  railroad  company,  is  injured  without  fault  of  his  own,  the  law 
presumes  that  the  railroad  company  has  been  guilty  of  negli- 
gence, which  presumption  the  railroad  must  remove  by  evi* 
dence ;  and  if  the  jury  find  that  plaintiff,  while  a  passenger  as 
aforesaid  on  defendant's  train,  was  injured  without  any  fault  of 
his  own,  and  the  defendant  has  failed  to  satisfy  you  by  the  evi- 
dence introduced  that  it  was  not  through  its  fault  that  the  acci- 
dent occurred,  or  that  it  was  caused  by  plaintiff's  own  or  contrib- 
utory n^ligence,  the  verdict  must  be  for  the  plaintiff. 

**  (2)  If  the  jury  find  from  the  evidence  that  there  was  a  spread 
or  bent  rail  at  the  time  and  place  of  derailment,  the  jury  may  in- 
fer negligence  from  that  fact,  and  the  burden  of  disproving  it  is 
on  the  defendant." 

The  defendant  asked,  and  the  court  refused  to  give,  the  follow- 
ing instruction :  '^  If  the  jury  find  from  the  testimony  that  the 
train  on  which  plaintiff  was  a  passenger  at  the  time  he  was  injured 
was  a  mixed  train  for  carrying  passengers  and  freight,  and  that 
such  train  at  the  time  when  such  injury  was  received  was  not 
provided  with  air-brakes  or  a  bell-cord,  and  if  they  further  find 
from,  the  testimony  that  it  is  not  practicable  to  use  air-brakes  and 
bell-eord  on  such  trains,  then  the  jury  are  instructed  that  the 
want  of  such  appliances  was  not  negligence  in  defendant." 

The  defendant  asked  for  further  instructions  as  to  the  degree 
of  diligence,  care,  skill  and  prudence  it  was  bound  to  exercise  in 
the  construction,  maintenance  and  operation  of  its  railroad,  which 

the  court  refused  to  give^ 
VOL.  n— 40 
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The  result  of  the  trial  was  a  verdict  and  judgment  in  favor  of 
plaintiff,  and  an  appeal  by  the  defendant  to  this  conrt 

The  first  instruction,  construed  in  connection  with  the  other 
instructions  given,  contained  no  errors.  More  appropriate  words, 
however,  and  words  adapted  to  express  the  idea  intended,  shoald 
have  been  used  instead  of  the  word  ^^  satisfy."  In  order  to  over- 
come the  presumption  of  negligence,  it  was  not  necessary  for  the 
defendant  to  introduce  evidence  sufficient  to  convince  the  jury, 
beyond  a  reasonable  doubt,  that  it  had  not  been  negligent  ^'  It 
is  never  necessary,"  says  the  court  in  Shinn  v.  Tucker,  87  Ark. 
589,  ^^  in  a  civil  case,  that  a  jury  should  be  satisfied  of  the  truth 
of  their  verdict,  in  the  sense  of  resting  upon  it  confidently. 
That  principle  belongs  to  criminal  law.  Civil  verdicts  should  be 
given  on  preponderance  alone  for  the  party  whose  evidence,  con- 
sidered altogether,  outweighs  that  of  the  other  as  to  the  facts  in 
issue,  or  against  the  one  having  the  onua^  if,  on  the  whole,  the 
weight  seems  balanced." 

The  second  instruction  given  was  erroneous.  It  assumes  that 
any  spread  or  bend  in  a  rail  is  negligence,  without  regard  to  its 
sufficiency  to  cause  the  derailment  of  a  car,  or  in  some  manner 
impair  the  safety  of  the  train.  It  is  true  that  the  court  instructed 
the  jury  that,  if  they  found  that  the  accident  to  the  train  was  oc- 
casioned by  a  defect  in  the  road-bed  or  track,  and  that  defendant 
had  taken  all  the  means  which  would  have  been  taken  by  a  cau- 
tious and  prudent  person  in  the  exercise  of  the  utmost  prudence 
to  prepare  and  maintain  its  road-bed  and  track  where  the  car 
was  derailed,"  the  defendant  would  not  be  liable;  but  at  the  same 
time  it  told  the  jury,  in  effect,  that,  if  they  found  that  there  was 
a  spread  or  bent  rail  at  the  time  and  place  of  derailment,  they 
might  infer  that  the  defendant  had  not  used  such  means  and 
prudence,  and  was  guilty  of  negligence. 

Railroad  companies  '^  are  bound  to  the  most  exact  care  and 
diligence,  not  only  in  the  management  of  trains  and  cars,  but  also 
in  the  structure  and  care  of  the  track,  and  in  all  the  subsidiary 
arrangements  necessary  to  the  safety  of  passengers."  While  the 
law  demands  the  utmost  care  for  the  safety  of  the  passenger,  it 
does  not  require  railroad  companies  to  exercise  all  the  care,  skill 
and  diligence  of  which  the  human  mind  can  conceive,  nor  such  as 
will  free  the  transportation  of  passengers  from  all  possible  peril. 
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They  are  not  required,  for  the  purpose  of  making  their  roads  per- 
fectly safe,  to  iDcnr  sneh  expenses  as  would  make  their  business 
wholly  impracticable,  and  drive  prudent  men  from  it.  They  are, 
however,  independently  of  their  pecuniary  ability  to  do  so,  re- 
quired to  provide  all  things  necessary  to  the  security  of  the  pas- 
senger, reasonably  consistent  with  their  business,  "  and  appropriate 
to  the  means  of  conveyance  employed  by  them,"  and  to  adopt 
the  highest  degree  of  practical  care,  diligence  and  skill  that  is 
consistent  with  the  operating  of  their  roads,  and  that  will  not  ren- 
der their  use  impracticable  or  inefficient  for  the  intended  purposes 
of  the  same.  Eailroad  Co.  v.  Derby,  14  How.  486 ;  Simmons  v. 
Steamboat  Co.,  97  Mass.  861;  Bailroad  Co.  v.  Thompson,  56 
111.  138 ;  Pershing  v.  Eailroad  Co.,  82  N.  W.  Rep'r,  488 ;  2 
Wood  By.  Law,  §  301,  pp.  1074, 1079,  and  cases  cited ;  Hutch. 
Garr. ,  §§  502,  529,  and  cases  cited ;  Patr.  By.  Ace  Law,  §  247. 

In  Bailroad  Co.  v.  Horst,  93  U.  S.  291,  which  was  an  action 
against  a  railroad  company  for  injuries  received  by  the  plaintiff 
while  riding  on  a  cattle  train,  the  court,  after  saying,  "  The 
highest  degree  of  carefulness  and  diligence  is  expressly  exacted  " 
of  railway  companies,  said :  ^^  The  terms  in  question  do  not  mean 
all  the  care  and  diligence  the  human  mind  can  conceive  of,  nor 
such  as  will  render  the  transportation  free  from  any  possible  peril, 
nor  such  as  would  drive  the  carrier  from  his  business.  It  does 
not,  for  instance,  require,  with  respect  to  either  passenger  or 
freight  trains,  steel  rails  and  iron  or  granite  cross-ties,  because 
snch  ties  are  less  liable  to  decay,  and  hence  safer  than  those  of 
wood ;  nor  upon  freight  trains  air-brakes,  bell-pulls,  and  a  brake- 
man  upon  every  car ;  but  it  does  emphatically  require  every  thing 
necessary  to  the  security  of  the  passenger  upon  either,  and  reason- 
ably consistent  with  the  business  of  the  carrier,  and  the  means  of 
conveyance  employed." 

Was  appellant  required  to  run  separate  passenger  trains  on  its 
road  ?  AH  carriers  are  not  required  to  adopt  like  expensive  pro- 
vinons  for  the  safety  of  passengers.  The  business  of  a  road  might 
render  it  unsafe  to  use  a  single  track,  and  necessary  to  the  safety 
of  passengers  to  use  a  double  one.  It  would,  unquestionably,  be 
safer  for  all  railroads  to  have  two  tracks,  and  run  all  trains  going 
in  the  same  direction  over  the  same  track.  But  this  does  not 
make  it  the  duty  of  all  railroads  to  have  double  tracks.    The  pro- 
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visions  required  to  be  adopted  bj  paasenger  carriers  for  the  safety 
of  their  passengers  vaiy  as  the  exigencies  of  the  traffic  and  its  re. 
munerative  character  demand  and  jusdfy.  A  railway  constructed 
through  a  thinly-settled  country,  moving  bnt  little  freight  and  few 
passengers,  and  running  its  trains  at  a  dow  rate  of  speed,  cannot 
be  expected  to  be  equipped  and  operated  in  the  same  manner  as 
is  necessary  in  the  case  of  a  railway  running  through  a  densely- 
populated  territory,  and  moving  a  large  volume  of  traffic.  80  the 
line  of  a  railroad  may  be  so  short,  and  the  business  done  by  it  so 
small,  as  to  make  it  unreasonable  to  require  it  to  run  separate 
trains  for  freight  and  passengers.  If  the  business  done  does  not 
warrant  it,  it  would  be  unreasonable  and  oppressive  to  demand  it, 
and  it  would  not  be  required.  But,  on  the  other  hand,  if  the 
business  was  sufficiently  large  and  profitable  to  warrant  it,  and  the 
safety  of  the  passengers  was  endangered  or  diminished  by  having^ 
the  passenger-coaches  mixed  in  the  same  train  with  freight-cars,  it 
would  clearly  be  the  duty  of  the  railway  company  to  run  separate 
trains. 

If  it  was  not  the  duty  of  appellant  to  run  separate  passenger 
trains,  then,  under  the  statutes  of  this  state,  it  was  its  duty,  in 
forming  its  trains,  to  place  the  baggage  and  freight-cars  in  front 
of  the  passenger-coaches.  Mansf.  Dig.,  §  54:77.  Under  such  cir- 
cumstances, the  law  would  not  require  bell-pulls  and  air-Drakes  to 
be  used  on  such  trains,  if  it  was  impracticable  to  do  so.  But,  on 
the  other  hand,  if  the  rule  as  to  care  and  diligence  already  laid 
down  required  them  to  be  used,  it  was  the  duty  of  appellant  to 
have  done  so. 

Another  question  is  presented  for  our  consideration.  The  stat- 
utes of  this  state  provide  that  the  court  may  require  the  jury, 
*^  in  any  case  in  which  they  render  a  general  verdict,  to  find  spe- 
cially upon  particular  questions  of  facts  to  be  stated  in  writing," 
and  that,  '^  when  the  special  finding  of  facts  is  inconsistent  with 
the  general  verdict,  the  former  controls  the  latter,  and  the  conrt 
may  give  judgment  accordingly."  Mansf.  Dig.,  §§  5142,  5143. 
In  pursuance  of  these  statutes,  the  court  propounded  interroga- 
tories, and  gave  instructions  to  the  jury,  on  motion  of  the  appel- 
lant, as  follows : 

^^  (1)  Was  the  derailment  of  the  coach  in  which  plaintiff  was  a 
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passenger  caused  by  the  insnfficient  skill  and  care  of  defendant  in^ 
eonstrtictiDg  its  road-bed  f 

^^  (2)  Was  the  derailment  of  the  coach  in  which  plaintiff  was  a 
passenger  cansed  by  the  want  of  skill  and  prudence  of  defendant 
in  maintaining  its  road-road  ? 

"(3)  Was  such  derailment  caused  by  the  defect  in  the  rolling 
stock  in  defendant's  train,  or  any  of  its  appliances  ? 

*^  (4)  Was  such  derailment  caused  by  any  negligence  in  operat- 
ing such  train  ? 

"  (6)  If  the  jury  find  negligence  in  either  case,  they  will  state 
in  what  said  negligence  consisted. 

"(6)  If  the  jury  find  that  after  the  derailment  of  the  car  the 
track  was  torn  up,  and  the  ties  broken,  they  will  state  whether  the 
tearing  up  of  the  track  and  the  breaking  of  the  ties  contributed 
to  the  injuiy  of  the  plaintiff,  and,  if  so,  in  what  way  and  to  what 

And  against  the  objection  of  the  defendant,  instructed  the  jury 
as  follows : 

"  If  the  jury  find  negligence,  and  cannot  agree  what  the  par- 
ticular negligence  was  which  caused  the  derailment  of  the  car,  they 
may  so  state. 

^^  If  the  jury  find  that  the  derailment  was  caused  by  a  bent  rail 
or  spreading  of  the  track,  say  so." 

To  each  of  the  interrogatories  the  jury  responded :  "  We  fail 
to  agree ;"  and  further  said :  "  We  find  negligence  on  the  part 
of  the  defendant,  but  fail  to  agree  as  to  what  particular  neglect 
cansed  the  derailment  of  the  train." 

It  is  contended  by  the  appellant  that  the  court  erred  in  instruct- 
ing the  jury  that,  if  they  found  that  the  appellant  had  been  guilty 
of  negligence,  and  could  not  agree  as  to  what  the  negligence  which 
cansed  the  derailment  was,  they  might  so  state ;  and  insists  that, 
before  a  verdict  could  have  been  legally  returned  against  it,  there 
must  hare  been  an  agreement  of  the  minds  of  the  twelve  jurors 
as  to  the  existence  of  some  particular  fact  constituting  negligence, 
and  that  they  must  have  agreed  on  an  affirmative  answer  to  one 
of  the  interrogatories.  The  correctness  of  this  contention  depends 
on  the  evidence.  It  is  not  necessary  that  a  jury,  in  order  to  find 
a  verdict,  should,  in  all  cases,  concur  in  a  single  view  of  a  trans- 
action or  occurrence  disclosed  by  the  evidence.    If  the  verdict  is 
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sustained  bj  any  one  of  two  or  more  interpretations  of  the  evi- 
dence, it  cannot  be  impeached  by  showing  that  a  part  of  the  jnry 
proceeded  upon  one  interpretation,  and  a  part  upon  the  others. 
Mnrray  v.  Insurance  Co.,  96  N.  Y.  614;  Bail  way  Co.  v.  Dun- 
leavy,  22  N.  E.  BepV,  16.  Bat,  if  they  mnst  necessarily  agree 
upon  the  answer  to  any  particular  question  before  they  can  find  a 
verdict,  they  would  be  guilty  of  a  viohition  of  duty,  if  they  re- 
turned a  general  verdict  without  doing  so.  Ebersole  v.  Bailroad 
Co.,  28  Hun,  114.  If  they  should  reply  to  such  a  question  to  the 
effect  they  cannot  agree,  the  court  ought  not  to  receive  their  ver- 
dict, as  the  reply  and  verdict,  in  that  case,  would  be  in  irreconcil- 
able conflict.  As  to  the  consistency  of  the  verdict,  and  the  an- 
swers of  the  jnry  to  the  interrogatories  in  this  case,  we  express  no 
opinion. 
Reversed. 

X>«ndlment  of  ear  is  prMumptiTe  evidence  of  negligence.  —  George  v.  St. 
Loais,  etc. ,  R.  Co.,  84  Ark.  018;  L.  R.  &  F.  8.  Ry.  Co.  v.  Miles,  40  Ark.  2S8;  Den. 
▼er,etc.,Rjr.  Co.  v.  Woodward,  4  Col.  1;  Youge  v.  EinDey,  28  Ga.  Ill ;  Pitte- 
burgh,  etc.,  R.  Co.  v.  Willlamfl,  74  Ind.  402;  Cleveland,  etc.,  Ry.  Co.  v.  New- 
ell, 7ff  Ind.  543;  Cleveland,  etc.,  R.  Co.  v.  Newell.  104  Ind.  204;  Ijouievnie. 
etc.,  Ry.  Co.  v.  Jones,  108  Ind.  661;  Pittsbargh,  etc.,  R.  Co.  v.  Thompaon,  66 
m.  188;  Peoria,  etc.,  R.  Co.  v.  Reynolds,  88  ni.  418;  Edgerton  v.  New  York 
Central,  etc.,  R.  Co.,  39  N.  Y.  227;  Seybolt  v.  New  York,  etc..  R.  Co.,  05  N. 
Y.  602;  Brignoli  v.  Chicago,  etc.,  R.  Co.,  4  Daly,  182;  Feital  v.  Middlesex  R. 
Co.,  109  Mass.  898;  Texas  &  St.  Lonis  R.  Co.  v.  Soggs,  02  Tex.  828;  SnUivan 
V.  Philadelphia,  etc.,  R  Co.,  80  Penn.  St.  284;  Mitchell  v.  Chicago,  etc,  R 
Co.,  61  Mich.  280;  Moore  v.  Des  Moines,  etc.,  R.  Ca,  09  Iowa,  491;  WUson  v. 
Northern  Pacific  R.  Co.,  20  Minn.  278,  Baltimore,  etc.,  Tarnpike  Co.  v.  Leon- 
hardt,  00  Md.  70;  Carpne  v.  London  &  Brighton  Ry.  Co.,  5  Q.  B.  747;  Dawson 
V.  Midland  Ry.  Co.,  7  H.  &  N.  1087. 

In  White  v.  Boston  &  Albany  R.  Co.,  144  Mass.  404,  the  shade  of  a  car  lamp 
fell  and  cut  the  plidntifiTs  face.  It  was  held  negligence  might  be  presamed 
from  the  fact  that  the  shade  feU. 


Newman  v.  MBTROPOLrrAK  Elevated  Ry.  Co. 

(88N.B.R.9DI;  IISN.  V.SIS.) 

1.  Blsvatsd  Railwatb.  Damages  to  Abuttiho  Propertt.  How  Estt- 
MATED.  In  estimating  the  damages  to  abutting  property  by  reason  of  an  ele. 
vated  railroad  in  front  of  it,  any  benefits  peeoliar  to  the  property  in  oonse* 
qnenoe  of  the  oonstmction  of  the  road  should  be  taken  into  consideration. 
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althoogh  the  statata  providefl  that  in  determining  the  compensation  to  be  made 
for  property  taken,  no  allowance  or  deduction  shall  be  made  "  on  account  of 
any  real  or  supposed  benefits  which  the  party  in  interest  may  derive  from  the 
construction  of  the  proposed  railway." 

2.  General  Bbnefttb  kot  to  be  Conbidbbed.  The  general  increase  of 
▼alnes  resulting  from  the  construction  of  railroads  and  other  improvements, 
belongs  to  the  property  owner,  and  is  not  to  be  taken  into  consideration  in  es- 
timating his  compensation  for  property  taken  or  damaged. 

APPEAL  from  a  judgment  of  the  general  term  of  the  first  judi- 
cial department,  affirming  a  judgment  entered  in  favor  of 
plaintiff  upon  a  verdict,  and  affirming  an  order  denying  a  motion 
for  a  new  trial. 

At  the  commencement  of  this  action  the  plaintiff  held  a  lease  of 
property  situated  upon  the  north-west  comer  of  Church  and  Rec- 
tor streets,  in  the  city  of  New  York.  The  lease  bore  date  May  1, 
1877,  and  was  for  the  term  of  fifteen  years,  with  a  right  of  re- 
newal for  an  additional  term  of  ten  years.  Upon  the  property 
there  was  a  brick  building  five  stories  in  height,  the  first  fioor  of 
which  was  used  as  a  restaurant,  and  the  other  fioors  for  dwellings. 
The  Metropolitan  Elevated  railway  was  constructed  through 
Ohurch  street  in  front  of  said  premises,  and  in  Sector  street  there 
had  been  erected  by  the  defendants  a  station,  from  which  a 
covered  platform  ran  to  Greenwich  street,  and  there  connected 
with  the  Ninth  Avenue  Elevated  road.  The  plaintiff  claimed  in 
his  complaint  that  the  defendants'  structure  interfered  with  the 
ingress  and  egress  to  and  from  his  premises,  and  also  impaired  the 
circulation  of  light  and  air  from  the  street  to  his  building,  and 
deprived  him  of  its  customary  and  lawful  use,  and  greatly  reduced 
its  value  to  him  as  lessee.  It  was  admitted  that  the  action  was 
brought  and  tried  as  one  to  recover  in  one  sum  the  whole  damage 
sustained,  and  to  be  sustained,  from  the  depreciation  of  the  plain- 
tiff's estate,  on  the  assumption  that  the  defendants'  structure 
caused  a  permanent  impairment  of  the  easements  in  the  street  for 
light,  air  and  access.  The  court,  having  charged  the  jury  that 
'^the  damages  to  plaintiff's  leasehold  were  to  be  measured  by  the 
depreciation  of  rents  caused  by  defendants'  structure,  in  depriv- 
ing the  premises  of  the  accustomed  light,  air  and  egress  which  it 
had  before  said  structure  was  placed  thereon,"  and  that,  in  con- 
sidering the  question  of  damages,  '^  the  fact  that  real  estate  had 
risen  generahy  in  that  district  of  the  dty  did  not  relieve  the  rail- 
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road  company  from  the  element  of  damage,"  was  requested  bj 
the  defendants  to  charge  as  follows  :  *^  That,  in  estimating  the 
damages  to  the  leasehold  interest  in  this  plaintiff  cansed  by  the 
interference  by  the  defendants  with  the  light,  air  and  access  ap- 
purtenant to  the  premises,  the  jury  may  take  info  consideration 
any  benefits  peculiar  to  his  house  which  have  arisen  by  the  con- 
struction ot  the  road,  as  shown  by  the  evidence."  To  this  the 
court  replied :  "  That  I  refuse  to  charge ;  on  the  contrary,  the  jury 
have  no  right  to  take  any  such  fact  into  consideration."  The  de- 
fendants gave  evidence  tending  to  show,  and  from  which  the  jury 
might  have  found,  that  while  the  opper  parts  of  the  building  had 
been  made  less  desirable  for  dwellings  by  reason  of  the  erection  of 
the  defendants'  structure,  and  in  consequence  thereof  the  rents  had 
fallen,  the  location  of  the  station  in  Kector  street  had,  from  the 
greater  number  of  people  resorting  there,  caused  the  first  or  store 
floor  of  the  building  to  become  more  desirable  for  business  pur- 
poses, and  greatly  enhanced  in  rental  value. 

# 

Julien  T.  DavieSj  Edward  S.  RapaUo  and  TF.  Bourke  Cock- 
ran  for  appellants.  James  M.  Smith  and  InglU  SCtMrt  for  re- 
spondent. 

Bbowk,  J.  (after  stating  the  facts  as  above).  The  basis  of  the 
court's  refusal  to  charge  as  requested  is  to  be  found  in  the  Rapid 
Transit  Act  (chap.  606,  Laws  1875,  §  20),  and  in  the  General  Rail- 
road Law  (chap.  140,  Laws  1850,  §  16),  which  by  section  3,  chap- 
ter 885,  Laws  1872,  was  made  applicable  to  the  Gilbert  £levated 
Railroad  Company,  to  whose  rights  the  Metropolitan  Railway 
Company  succeeded.  These  laws  provide  that  commissioners  of 
appraisal  shall  not,  in  determining  the  amount  of  compensation  to 
be  made  to  parties  owning  or  interested  in  property  acquired  for 
the  construction  and  operation  of  railways  formed  thereunder, 
'^  make  any  allowance  or  deduction  on  account  of  any  real  or 
supposed  benefits  which  the  party  in  interest  may  derive  from  the 
construction  of  the  proposed  railway."  What  is  the  true  mean- 
ing of  this  provision,  and  how  far  is  it  applicable  to  a  case  of  the 
character  we  are  considering,  is  the  question  we  are  to  determine 
upon  this  appeal. 

The  principle  upon  which  compensation  is  to  be  made  to  the 
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#wner  of  lands  taken  by  proceedings  under  the  General  Eailroad 
Law  has  been  frequently  considered  by  the  courts  of  this  state ; 
and  the  rule  is  now  established  that  such  owner  is  to  receive  — 
First,  the  full  value  of  the  land  taken  ;  and,  second,  where  a  part 
only  of  land  is  taken,  a  fair  and  adequate  compensation  for  all  in- 
jury to  the  residue  sustained,  or  to  be  sustained,  by  the  con- 
struction and  operation  of  the  railroad.  Bailroad  Co.  v.  Lee,  13 
Barb.  169 ;  In  re  Utica  R.  Co.,  56  Barb.  456 ;  In  re  Prospect 
Park  &  0. 1.  R.  Co.,  13  Hun,  345  ;  In  re  New  York  0.  &  H. 
R  R.  Co.,  15  Hun,  63;  In  re  New  York,  L.  &  W.  R.  Co., 
29  Hun,  1 ;  In  re  New  York,  L.  &  W.  R.  Co.,  2  N.  Y. 
Snpp.  478 ;  Henderson  v.  Railroad  Co.,  78  N.  Y.  423.  The  first 
element  in  the  award  represents  the  compensation  for  land  which 
the  railroad  takes,  and  to  which  it  acquires  title.  The  second 
element  represents  damages  which  are  the  result  or  consequences 
of  the  construction  of  the  road  upon  property  not  taken,  and 
which  the  owner  still  retains.  Such  damages  are  wholly  con- 
sequential, and  to  ascertain  them,  necessarily  involves  an  inquiry 
into  the  effect  of  the  road  upon  the  property,  and  a  consideration 
of  all  the  advantages  and  disadvantages  resulting,  and  to  result, 
therefrom.  The  rule  is  well  stated  in  Lewis  Em.  Dom.,  §  471, 
as  follows :  ^^  Where  part  of  a  tract  is  taken,  just  compensation 
would,  therefore,  consist  of  the  value  of  the  part  taken,  and  dam- 
ages to  the  remainder,  less  any  special  benefits  to  such  remainder 
by  reason  of  the  taking  and  use  of  the  part  for  the  purpose  pro- 
posed." In  this  rule,  thus  settled  in  this  state,  and  which  con- 
trols all  awards  for  taking  of  land  under  the  General  Railroad  Act, 
is  to  be  found  the  true  application  of  the  statutory  provision  which 
forbids  deductions  and  fdlowances  to  be  made  by  commissioners 
for  any  real  or  supposed  benefits  which  the  parties  interested  may 
derive  from  the  construction  of  the  railroad.  Whatever  land  is 
taken  must  be  paid  for  by  the  railroad  company  at  its  full 
market  value ;  and  from  such  value  no  deduction  can  be  made, 
although  the  remainder  of  the  land-owner's  property  may  be 
largely  enhanced  in  value  as  a  result  of  the  operation  of  the  rail- 
road. But,  in  considering  the  question  of  damages  to  the  re- 
mainder of  the  land  not  taken,  the  commissioners  must  consider 
the  effect  of  the  road  upon  the  whole  of  that  remainder,  its  ad- 
vantages and  disadvantages,  benefits  and  injuries ;  and,  if  the  re- 
volt n— 41 
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salt  is  beneficial,  there  is  no  damage,  and  nothing  can  be  awarded. 
The  rale  established  under  the  General  Railroad  Law  most  goYem 
and  control  awards  madeander  theBapid  Transit  Act.  The  last- 
named  act  confers  npon  corporations  formed  therennder  the  power 
to  acquire  property  for  railroad  purposes ;  and  the  statntorj  pro- 
ceedings prescribed  are  substantially  the  same  as  those  under  the 
General  Railroad  Act ;  and  no  reason  is  apparent  why  the  same 
rule  should  not  apply  to  proceedings  under  both  .acts. 

This  court  has  decided  that  owners  of  laud  abutting  upon  pub- 
lic streets  have  easements  therein  for  ingress  and  egress  to  and 
from  their  premises,  and  for  the  free  circulation  of  light  and  air 
to  their  property ;  which  easements  are  interests  in  real  estate, 
and  constitute  property,  within  the  meaning  of  that  term  as  used 
in  the  constitution.  The  easement  is  the  property  taken  by 
the  railroad  ^company.  But  in  estimating  its  value  it  is  impossible 
to  consider  it  as  a  piece  of  property,  separate  and  distinct  from 
the  land  to  which  it  is  appurtenant ;  and  the  right  of  the  property- 
owner  to  compensation  is  measured,  not  by  the  value  of  the  ease- 
ment in  the  street  separate  from  his  abutting  property,  but  by 
the  damages  which  the  abutting  property  sustains  as  a  result  or 
consequence  of  the  loss  of  the  easement.  It  follows  that,  in  making 
an  award  to  a  party  situated  as  the  plaintiff  was  with  reference  to  the 
defendants'  railroad,  there  would  be  no  compensation  for  property 
taken  beyond  a  nominal  sum,  and  that  his  right  to  recover  would 
rest  chiefly  upon  proof  of  consequential  damages.  An  estimate 
of  such  damages,  as  I  have  already  shown,  involves  an  inquiry  into 
the  effect  of  the  railroad  upon  the  whole  property  and  a  consid- 
eration of  all  its  advantages  and  disadvantages.  If  the  rental  value 
of  the  whole  building  was  shown  to  have  been  diniinislied,  there 
was  injury,  for  which  plaintiff  was  entitled  to  recover;  but  if  the 
diminished  rental  value  of  the  upper  floors  was  equalled  or  over- 
come by  increased  rental  value  in  the  store,  then  there  was  no  in- 
jury, and  no  basis  for  a  recovery  of  substantial  damages  against 
the  defendants. 

While  the  precise  question  presented  by  the  exception  in  this 
case  has  not  heretofore  been  decided  in  this  court,  it  is  covered 
by  the  decisions  under  the  General  Railroad  Law  whicii  have  been 
cited  ;  and  the  rule  established  by  those  decisions  has  recently  been 
applied  in  the  second  judicial  department  to  the  case  of  an  elevated 
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railroad.  In  re  Brooklyn  El.  R.  Co.,  8  N.  Y.  Snpp.  78.  That 
case  was  an  appeal  by  property-owners  from  an  award  of  nominal 
damages  in  proceedings  by  an  elevated  railroad  company  to  con- 
demn an  easement  in  a  street.  The  court  said :  "  This  inquiry 
necessarily  takes  in  the  advantages  from  the  railroad  when  the  ex- 
tent of  the  injury  is  to  be  based  upon  the  diminution  of  value  by 
reason  of  its  construction."  "The  basis  of  appraisement  must 
then  be  tlia  difference  in  value  between  the  abutting  house  before 
the  construction  of  the  railroad  and  afterward."  In  Drucker  v. 
Railway  Co.,  106  K  Y.  157;  12  N.  E.  Rep'r,  568,  this  court  held 
admissible  evidence  offered  by  the  property-owner  that  trade  and 
business  had  fallen  off  in  the  street  since  the  erection  of  the  rail- 
road, and  that  property  was  for  that  reason  diminished  in  value. 
If  such  evidence  is  competent  to  sustain  a  recovery,  it  is  difficult 
to  see  why  it  is  not  competent  for  the  railroad  company  to  show 
that  the  effect  of  the  road  has  been  to  cause  an  increase  in  busi- 
ness and  hence  an  enhancement  of  the  value  in  abutting  property. 
The  question  whether,  in  awarding  damages  flowing  from  the  con- 
struction of  a  railroad,  its  injurious  effect  upon  apart  of  a  residue 
of  a  tract  of  land  could  alone  be.  considered,  has  been  expressly 
decided  in  Illinois.  Page  v.  Railroad  Co.,  70  111.  324.  That  case 
was  an  assessment  of  damages  for  a  right  of  way  across  a  tract  of 
forty  acres  of  land.  Compensation  was  awarded  for  the  part  taken, 
but,  the  evidence  showing  that  the  residue  of  the  tract  would  be 
enhanced  in  value  by  the  construction  and  operation  of  the  road, 
no  consequential  damages  were  allowed  to  the  land-owner.  The 
owner  claimed  that  a  strip  of  land  next  to  the  railroad  was  lessened 
in  value  by  the  proximity  of  the  road.  The  constitutional  provision 
in  Illinois  relating  to  the  taking  of  property  for  pnbUc  use  is  the 
same  as  our  own,  and  the  statute  under  which  the  assessment  was 
made  provided  that  benefits  should  not  be  set  off  against  or  de- 
ducted from  compensation.  The  award  was  sustained  on  appeal, 
the  court  holding  that  "it  was  not  the  damages  to  a  strip  of  land 
lying  within  a  limited  number  of  feet  of  the  road-bed  that  the 
jury  were  required  to  assess,  but  the  damages,  if  any,  to  the  entire 
tract ; "  that  the  effect  of  the  road  upon  a  part  of  the  tract  was  not 
to  be  considered,  but  upon  the  whole  tract.  "  This,"  the  court 
said,  "  is  not  deducting  benefits  or  advantages  from  damages,  but 
it  is  ascertaining  whether  there  be  damages  or  not."     To  the  same 
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effect  is  the  case  of  Bailroad  Oo.  v.  Wait,  3  Or.  91.  Tbe  Btatutes 
we  hare  considered  are  foanded  upon  the  provision  of  the  consti- 
tution forbidding  the  taking  of  private  property  for  pnbUc  pur- 
poses without  jast  compensation.  Their  purpose  was  to  do  exact 
and  eqnal  justice  among  all  citizens  of  the  state,  and  to  award  to 
every  one  fall  and  fair  compensation  for  all  property  taken  for 
pablic  use,  or  injured  by  the  erection  of  public  improvements. 
The  rule  established  by  the  courts,  and  prevailing  under  the  6en* 
eral  Railroad  Law,  accomplished  in  a  broad  and  liberal  manner  that 
object.  The  meaning  of  the  expression  ^'  just  compensation  "  has 
not  been  limited  to  the  value  of  property  actually  taken,  but  has 
been  held  to  include  all  consequential  injuries  which  the  land* 
owner  may  sustain  by  reason  of  depreciation  of  value  in  the  resi- 
due of  the  property  by  reason  of  the  taking  of  a  part,  and  the 
construction  thereon  of  the  public  improvement.  This  rule  af- 
fords full  indemnity  to  the  property-owner,  and  leaves  him  in  a& 
good  condition  as  he  was  before  the  construction  of  the  road. 
And  this  is  all  that  any  citizen  has  a  right  to  ask.  If  the  rule 
which  the  court  held  in  this  case  is  to  govern  awards  made  against 
railroad  companies  when  structures  are  erected  in  the  public  streets 
under  public  authority,  when  no  land  is  taken,  and  the  compensa- 
tion is  confined  to  injuries  sustained  by  abutting  property,  the 
companies  will  be  compelled,  in  many  instances,  to  pay  where  no 
injury  has  been  done,  and  parties  will  recover  who  have  sustained 
no  loss.     Such  a  rule  has  not  yet  received  judicial  sanction. 

The  increase  of  value  resulting  from  the  growth  of  public  im- 
provements, the  construction  of  railroads,  and  improved  means  of 
transit  accrues  to  the  public  benefit  generally,  and  the  general  ap- 
preciation of  property  consequent  upon  such  improvements  be- 
longs to  the  property-owner,  and  the  railroad  company  is  not  en- 
titled to  the  consideration  of  that  element  in  the  ascertainment  of 
the  compensation  it  must  pay  to  the  abutting  proprietor.  But  the 
special  and  peculiar  advantages  which  property  receives  from  the 
construction  and  operation  of  the  road,  and  the  location  of  the 
stations,  are  elements  which  enter  largely  into  the  inquiry  whether 
there  is  injury  or  not ;  and  the  jury  must  consider  them,  and  give 
to  them  due  weight  in  their  verdict.  Between  this  rule  and  the 
statutory  provision  quoted  there  is  no  confiict.  The  property- 
owner  will  in  every  instance  receive  the  "just  compensation'* 
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wbich  the  constitution  secnres  to  him  for  his  property  which  is 
taken  or  injured  by  the  railroad,  and  the  corporation  will  be  com- 
pelled to  pay  whenever  damages  result  from  the  erection  of  their 
structures  and  the  construction  of  the  road.  Our  conclusion  is 
that  the  defendant  was  entitled  to  the  instruction  requested,  and 
the  exception  to  its  refusal  was  well  taken.  The  judgment  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur ;  FoUett,  C.  J.,  in  result. 

1.  XDarated  railroads  —  right  to  damages. —  On  the  right  to  recover  dam- 
ages for  an  elevated  raUroad  in  a  street  reference  is  made  to  1  Am.  R.  R.  & 
C6rp.  Rep.  53,  note,  and  cases  there  referred  to  and  Lewis  Em.  Dom.,  §  1^. 

2.  Measure  of  damages  — The  measure  of  damages  in  any  case  will  depend 
upon  the  nature  and  purpose  of  the  action  or  proceeding.  In  New  York  it  is 
held  that,  in  an  ordinary  action  at  law  by  an  abutting  owner,  the  recovery 
must  be  limited  to  the  commencement  of  the  suit  and  that  successive  actions 
may  be  brought  until  the  company  has  acquired,  by  condemnation  and  pay- 
ment of  permanent  compensation,  the  right  to  maintain  the  road.  Tallman  v. 
Metropolitan  El.  Hy.  Co.,  post. 

Tiie  XMirties,  however,  may  by  agreement  or  acquiesence  sanction  the  re- 
covery of  permanent  damages  in  a  single  action.  Porter  v.  Metropolitan  El. 
Ry.  Co.,  120  N.  Y.  284.     And  see  1  Am.  R.  R.  &  Corp.  Rep.  724,  note. 

As  to  the  recovery  of  punitive  damages  in  such  an  action  see  Powers  v. 
Manhattan  Ry.  Co.,  post. 

3.  Bfiisct  of  the  transfer  of  the  property  on  the  right  of  reoorery  —  Where 
the  plaintiff  was  divested  of  her  title  to  the  property  in  question  after  the  con- 
struction of  the  road,  it  was  held  no  Imr  to  her  recovery  for  damages  which 
had  accrued  prior  to  such  divestiture.  Porter  v.  Metropolitan  El.  R.  Co., 
120  N.  T.  284.  Nor  did  it  make  any  difference  that  this  divestiture  of  title 
was  accomplished  by  the  foreclosure  of  a  mortgage  made  prior  to  the  con- 
struction of  the  road.  Ibid.  See,  also,  Chicago  &  Alton  R.  Co.  v.  Maher,  01 
in.  812;  Chicago,  etc.,  R.  Co.  v.  Loeb,  118  111.  208;  Merchants*  Union  Barb. 
Wire  Co.  v.  C,  B.  &  Q.  R.  Co.,  70  Iowa,  105;  Lewis  Em.  Dom.,  §§  818,  819, 
«24,625. 
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(23  N.  B.  R.  1134;  121  N.  Y.  119.) 

1.  Elkvatbd  Rajlboads.  Rbmedt  of  Abdttino  Ownbbs.  Plaintiff  owned 
fonr  lots  on  Fifty-third  street  which  he  used  for  a  carpenter  shop  and  lumbitor 
yard.  The  defendant  constructed  an  elevated  railroad  on  the  street,  and  this 
a  suit  for  damages.     Held,  that  the  plidntiff  had  his  option  to  enjoin  the 
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coQBtruction  of  the  road  until  his  compenaation  was  adjusted  by  ag^reemenfc  or 
ooDdemnation,  or  to  bring  successive  actions  at  law  for  the  damages  Buffered 
from  time  to  time. 

2.  Mbasubb  of  Damages.  In  an  action  at  law  the  recovery  would  be  lim- 
ited to  the  diminution  in  the  rental  or  usable  value  of  the  lots  up  to  the  com- 
mencement of  the  suit. 

3.  Spbculativs  Damages.  Such  diminution  in  usable  value  should  be  es- 
timated with  reference  to  the  actual  use  of  the  premises,  and  not  with  refer- 
ence to  proposed  uses  which  were  not  in  f^ct  made,  and  evidence  as  to  plans 
of  proposed  houses,  the  cost  of  the  same  and  the  difference  in  the  rental  valae 
thereof  with  and  without  the  road  is  improper. 

Edward  S.  RwpaUo  and  Samud  Blythe  Rogers  for  appellant. 
Jam^s  M.  Smith  for  respondent. 

Earl,  J.  The  plaintiff  was  the  owner  of  four  adjoining  lots 
on  the  westerly  side  of  West  Fifty-third  street  in  the  city  of  Kew 
York.  He  became  the  owner  of  three  of  them  in  1866,  and  of 
the  other  in  1868,  and  he  continued  to  own  them  until  after  the 
commencement  of  this  action  in  February,  1884.  The  elevated 
railway  of  the  defendants  was  constructed  through  Fifty-third 
street  in  front  of  these  lots  in  1878,  and  was  thereafter  maintained 
and  operated.  The  plaintiff  used  a  part  of  his  lots  for  a  car- 
penter shop  and  the  remainder  as  a  lumber  yard.  This  action 
was  commenced  to  recover  damages  occasioned  to  the  lots  by  the 
construction  and  operation  of  the  railway,  and  the  only  question 
which  it  is  important  for  us  now  to  determine  relates  to  the  rule 
of  damages.  When  the  defendant  began  to  construct  its  railway 
in  front  of  the  plaintiff's  lots  he  could  have  commenced  an  action 
in  equity  against  it,  and  restrained  it  until  it  had  made  com- 
pensation to  him  for  the  rights  and  easements  which  it  took  from 
him,  or  until  it  acquired  them  by  condemnation  proceedings. 
Story  V.  Railway  Co.,  90  N.  Y.  122.  In  that  way  he  would,  at 
least  in  the  theory  of  the  law,  have  been  indemnified  for  all  the 
damages  he  would  suffer  by  reason  of  the  construction  of  the  rail- 
way. Instead  of  taking  his  remedy  by  an  equitable  action  at  tliat 
time  he  could  have  taken  it  at  any  time  afterward  during  his  owner- 
ship of  the  lots  with  the  same  result.  He  was  not,  however,  confined 
to  his  remedy  by  such  an  action.  He  could  suffer  the  railway  to  be 
constructed,  and  then  bring  successive  actions  to  recover  damages  to 
his  lots,  caused  by  the  construction,  maintenance  and  operation  of 
the  railway.     In  such  an  action  he  would  recover  his  damages  to 
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the  commencement  of  the  action,  and  the  action  would  be  gov- 
emed  by  the  principles  laid  down  in  TJline  v.  Sailroad  Co.,  101 N. 
Y.  98  ;  4  N.  E.  Bep'r,  536.  In  such  ah  action  the  plaintiff  can- 
not recover  for  the  permanent  diminution  in  the  value  of  his  lots. 
He  can  only  recover  the  damages  he  sustains  from  day  to  day,  or 
from  month  to  month,  or  from  year  to  year,  in  the  use  of  his  lots ; 
and  the  question  to  be  determined  in  such  an  action  is  how  much 
has  the  rental,  or  usable  value,  of  the  lots  been  diminished  by  the 
construction,  maintenance  and  operation  of  the*  railway  ?  As  a 
basis  for  estimating  the  damages  the  lots  must  be  taken  as  they 
are  used  during  the  time  embraced  in  the  action,  and  the  plain- 
tiff's recovery  must  be  confined  to  the  diminished  rental  or  usable 
value  of  the  lots  just  as  they  were.  He  was  in  no  way  prevented 
from  putting  his  lots  to  any  use  he  wished.  He  had  the  right 
acting  reasonably,  not  wantonly  or  rashly,  to  put  upon  them  any 
structures  which  he  deemed  most  to  his  advantage ;  and  at  any 
and  all  times,  until  the  railway  company  acquired  as  against  him 
the  right  to  maintain  and  operate  its  road  in  Fifty-third  street,  he 
had  the  right  to  recover  the  diminished  rental  value  of  his  lots 
occasioned  to  them  just  as  they  were  by  the  maintenance  and  op- 
eration of  the  road.  But  he  could  not  be  permitted  to  prove,  or 
allowed  to  recover  such  damages  as  he  might  have  sustained  if  he 
had  put  his  lots  toother  uses,  or  placed  upon  them  other  structures. 
Such  damages  would  be  purely  speculative  and  contingent.  The 
plaintiff  had  owned  these  lots  for  about  twelve  years  before  the 
railway  was  constructed,  without  making  any  substantial  improve- 
ments upon  them,  and  they  remained  in  the  same  condition  down 
to  the  commencement  of  the  action.  It  appears  that  at  some  time 
he  made  plans  for  the  erection  of  dwelling-houses  upon  the  lots; 
but  whether  lie  ever  intended  to  build,  or  would  have  built,  the 
houses  is  mere  matter  of  conjecture.  Upon  the  trial  he  was  per- 
mitted to  prove  what  it  would  have  cost  to  erect  the  dwelling- 
honses  upon  the  lots,  and  what  they  would  have  rented  for  after 
they  were  constructed,  and  also  to  give  evidence  of  the  amount 
for  which  they  would  have  rented  if  the  railroad  had  not  been 
constructed  ;  and  the  jury  evidently  took  this  evidence  into  con- 
sideration in  fixing  the  amount  of  damages  which  they  awarded 
the  plaintiff.  There  can  be  no  certainty  that  the  plaintiff  would 
ever  have  erected  dwelling-houses  upon  the  lots,  and  there  could 
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be  no  certainty  as  to  the  rents  which  coald  have  been  obtained 
from  them  either  with  or  withoat  the  raiboad  in  the  street,  and 
the  defendant  was  permitted  by  the  rnle  adopted  in  the  conrt 
below  to  have  all  the  advantages  which  he  could  derive  from 
keeping  his  lots  substantially  vacant  and  ready  to  sell  as  such,  and 
at  the  same  time  to  have  all  the  advantages,  without  the  invest- 
ment of  any  money  and  without  any  risk,  which  he  could  have 
derived  from  their  improved  condition.  He  was  simply  entitled 
to  the  damages  caused  to  him  in  the  use  of  his  lots  from  the  de- 
fendant's interference  with  his  easements  of  light,  air  and  access; 
and  such  damages  are  necessarily,  and  from  the  very  nature  of 
the  case,  such  only  as  flowed  from  the  interference  with  such  ease- 
ments during  the  time  covered  by  the  action.  If  he  desired  a 
more  ample  indemnity  for  the  injury  he  suffered  from  the  rail- 
way in  front  of  his  lots  he  should,  by  an  equitable  action,  have 
compelled  the  defendant,  either  by  agreement  with  him  to  pay 
his  damages,  or  to  acquire  the  right  by  condemnation  proceedings, 
to  interfere  with  and  take  his  easements.  Any  other  rule  would 
open  upon  the  trial  in  every  case  like  this  an  inquiry  into  all  the 
possible  uses  to  which  the  abutting  owner  might  put  his  premises, 
and  damages,  instead  of  being  awarded  upon  any  certain  or  prob- 
able basis,  would  rest  mainly  upon  conjecture  and»  speculation. 
Adequate  sanction  for  these  views  is  found  in  the  following  au- 
thorities: Greene  V.  Railroad  Co.,  12  Abb.  N.  C.  124;  Colrick  v. 
Swinburne,  105  N.  T.  503;  12  N.  E.  Rep'r,  427;  Wheelock  v. 
Noonan,  108  N.  T.  179;  15  K  E.  Rep'r,  67;  Hatfield  v.  RaUroad 
Co.,  33  N.  J.  Law,  251;  Dorian  v.  Railroad  Co.,  46  Penn.  St 
520.  The  rule  of  damages,  as  thus  laid  down,  was  violated  by 
many  rulings  upon  the  trial  of  this  action,  and  a  new  trial  most, 
therefore,  be  ordered,  costs  to  abide  the  event. 
All  concur. 

Blevated  railroads  —  damages.  —  See  Newman  t.  Metropolitan  £1.  B.  Gb., 
and  note,  ante;  Powers  v.  Metropolitan. El.  R.  Co.,  post 
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Habgis  v.  Kansas  City,  0.  &  S.  Ry.  Co. 

(18  &  W.  R.  680;  100  Mo.  210.) 

1.  EmKEBiT  Domain.  Pabol  Gift  of  Bight  of  Wat.  Estoppel.  Where 
the  owner  of  a  qaarter  eection  of  land  makes  a  parol  gift  of  a  right  of  way 
across  the  same  to  a  railroad  company,  which  enters,  stakes  off  a  strip  one 
bnndred  feet  wide  and  constmcts  its  road  thereon,  and  oontinaes  to  operate  the 
flame,  it  being  authorized  by  law  to  acqaire  not  exceeding  one  hundred  feet 
for  that  purpose,  both  the  owner  and  his  grantees  will  be  estopped  to  claim, 
not  only  the  land  actually  occupied  by  the  company,  but  also  the  entire  strip 
of  one  hundred  feet. 

2.  When  Width  not  Specified,  One  Hundred  Feet  will  be  Presumed. 
Although  in  a  parol  gift  of  a  right  of  way  no  width  is  mentioned  or  specified, 
one  hundred  feet  will  be  presumed  as  intended  by  the  parties,  that  being  the 
maximum  allowed  by  law,  and  an  entry  and  occupation  by  the  company  will 
be  construed  to  extend  to  the  whole  hundred  feet. 

Wdlleuie  PraU  and  /.  P.  Dana  for  appellant.  BoggesB  d:  Moore 
for  respoDdent. 

Bay,  C.  J.  This  is  an  action  of  ejectment,  in  common  form, 
brought  in  March,  1886,  in  the  circuit  court  of  Cass  county.  On 
its  face  the  petition  seeks  to  recover  the  described  quarter  section, 
but  the  answer  of  defendant  disclaims  all  interest  therein  except 
as  to  the  strip  or  right  of  way,  of  one  hundred  feet  in  width .  As 
to  this  strip  or  right  of  way,  defendant  sets  up  and  claims  that,  in 
1870  or  1871,  its  predecessor  in  title  entered,  and  located  and  con- 
structed the  railroad  thereon,  with  the  knowledge  and  consent 
and  by  agreement  with  the  then  owner  of  said  land,  and  in  ac- 
cordance with  said  agreement  appropriated  for  the  right  of  way 
and  railroad  said  strip  of  one  hundred  feet,  being  fifty  feet  on  each 
side  of  the  center  line  of  said  track,  and  that  defendant,  and  those 
under  whom  it  claims,  have  ever  since  continuously  claimed  and 
occupied  the  same  for  said  purposes.  The  case  was  tried  by  the 
court,  and  plaintiff  recovered  judgment  for  thirty-seven  and  one- 
half  feet  on  each  side  of  a  strip  of  twenty-live  feet  through  the 
middle,  on  which  the  railroad  track  is  actually  located  and  con- 
structed, and  which,  plaintifE  concedes,  defendant  has  the  right  to 
hold  and  enjoy.  The  real  controversy,  therefore,  is  as  to  the  re- 
maining seventy-five  feet,  being  the  two  strips  of  thirty-seven  and 
one-half  feet  each  on  each  side  of  said  twenty-five  foot  strip  through 
the  center  of  the  one  hundred  foot  strip  or  right  of  way. 
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Defendant  admits  that  the  plaintiff  has  the  valid  record  title^ 
by  warranty  deed,  to  the  quarter  section  described  in  the  petition; 
and  plaintiff  concedes  that  defendant  is  the  legal  successor  to  the 
St.  Louis,  Lawrence  and  Denver  Railroad  Company,  which,  about 
the  year  1870,  built  its  railroad  and  laid  its  track  across  said  quar- 
ter section.  At  that  time,  in  1870  or  ISp,  one  Browning  was 
the  owner  and  resided  on  this  quarter  section.  It  is  conceded  that 
before  the  said  company  entered  upon  the  land,  said  Browning 
said  he  would  give  the  right  of  way ;  that  he  was  present  while 
the  engineers  were  locating  the  same,  and  subsequently  declared 
that  he  had  given  the  right  of  way.  But  plaintitf  contends  that 
this  entry  was  under  a  mere  license,  and  that  the  company  did  not 
occupy  thereunder  more  than  twenty-five  feet,  and,  therefore,  can 
claim  to  that  extent,  but  no  further.  In  other  words,  the  position 
of  plaintiff  is  that  Browning,  and  those  claiming  under  him,  had 
and  have  the  legal  title  to  the  whole  quarter  section,  subject  to 
the  license  given  by  Browning  to  the  railroad  company,  and  that 
they  have  the  actual  and  constructive  possession  to  all  of  it,  except 
what  the  railroad  company  has  in  its  actual  possession ;  that  is, 
the  road-bed  on  which  the  track  is  actually  laid. 

The  learned  and  able  counsel  for  plaintiff  has  pointed  out  that 
a  right  of  way,  properly  so  called,  is  an  easement —  an  interest  in 
land  of  another  —  and  ordinarily  it  can  only  be  acquired  by  deed, 
or  what  is  equivalent  thereto,  and  that  a  parol  license  is  insufficient 
for  that  purpose.  So,  too,  he  concedes  that  a  parol  license,  when 
executed,  operates  by  way  of  estoppel,  and  may  ripen  into  title 
by  prescription,  but  claims  that  the  right  or  title  thereunder  ex- 
tends in  no  case  beyond  the  boundary  of  the  executed  license. 
The  propriety,  in  general,  of  these  views,  may  be  conceded ;  but 
their  application  in  given  cases,  such  as  the  one  now  before  us, 
may  be,  and  often  is,  somewhat  difficult.  How  far,  for  example, 
with  respect  to  the  possession,  shall  the  license,  regarding  the 
transaction  in  question  as  of  that  character  for  the  present,  be 
deemed  to  have  been  executed  ?  This  may  depend,  we  think,  upon 
a  variety  of  conditions  and  circumstances  presented  by  particular 
cases.  Obviously,  in  cases  like  the  one  now  under  consideration 
and  review,  the  principal  use  of  the  strip  of  land  given  for  the 
railroad  will  be  to  support  the  railroad  track  or  tracks  over  which 
the  trains  will  run  from  time  to  time.      The  expenditure  of  labor 
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and  money  which  creates  the  equitable  estoppel,  if  any  is  created 
at  all,  as  against  the  land-owner  and  his  grantees,  is  made  apon 
that  portion.  But  should  the  license,  if  such  it  is,  be  held  to  be 
executed  only  so  far,  and  the  right  of  possession  taken  thereunder 
be  limited  to  the  actual  road-bed,  in  cases  of  this  sort,  where  the 
facts  are  as  in  the  record  before  us  ?  * 

Perhaps  a  few  citations  from  the  evidence,  which  is  undisputed 
in  this  behalf,  will  best  show  what  actually  took  place,  wil^  ref- 
erence to  the  strip  in  question,  between  the  original  land-owner 
and  the  original  company  making  its  entry  thereon.  A.  C.  Briant 
testified:  "  I  was  interested  in  having  road  built,  and,  with  John 
Bartleson  and  some  one  else,  was  appointed  a  committee  to  get 
right  of  way.  Bartleson  and  I  went  to  Dr.  Browning's  house 
and  talked  with  him  about  it,  and  he  said  he  would  give  the  right 
of  way  for  the  road."  And  on  cross-examination  :  "  John  Bartle- 
son and  I,  and  some  one  else  —  I  don't  remember  who  —  were  on 
a  committee  to  get  right  of  way.  We  saw  Dr.  Browning  between 
preliminary  survey  and  permanent  location  of  road .  He  said : 
"I'll  give  the  right  of  way."  John  C.  Bartleson  testified: 
**  Through  the  company's  attorney,  Mr.  Van  Waggoner,  of  St. 
Louis,  I  was  employed  to  assist  in  procuring  the  right  of  way  for 
said  railroad  through  the  section  of  country  in  which  I  then  Uved, 
and,  in  company  with  Mr.  Van  Waggoner,  went  to  George  W, 
Browning,  who  had  full  control  and  possession  of  this  Duncan 
farm,  to  secure  right  of  way  across  same ;  and,  in  my  presence 
and  hearing,  said  Browning  granted  and  pledged  to  Mr.  Van 
Waggoner  a  right  of  way  for  said  railroad  across  and  through  his 
said  land,  the  Duncan  farm.  Mr.  Browning  granted  this  right 
of  way  freely,  fully  and  without  any  reservation ;  and  the  rail- 
road was  constructed  across  his  land  without  any  opposition  from 
him  or  any  one  else,  he  at  that  time  residing  on  this  farm,  where 
he  resided  for  a  long  time  thereafter.  He  was,  to  my  knowledge, 
a  strong  supporter  of  the  railroad,  and  anxious  for  its  construc- 
tion." It  is  obvious  upon  this  evidence  that  said  Browning  in- 
tended to  give,  and  did  verbally  agree  to  donate,  the  right  of  way. 
As  to  the  extent  thereof,  it  appears,  we  think,  that  he  intended 
and  expected  the  same  to  be  the  usual  width,  of  one  hundred 
feet.  For  example,  the  witness  A.  C.  Briant  testifies,  among 
other  things,  that  the  '^  railroad  track  was  built  across  it  about 
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1871.  Was  there  when  survey  was  made  and  when  road  was 
located,  and  know  it  was  staked  off.  There  was  more  than  one 
line  of  stakes.  I  think  there  were  three.  There  was  a  center 
line  and  two  outside  lines,  which  were,  1  think,  one  hundred  feet 
apart.  I  never  measured  the  distance,  but  judged  from  the  looks. 
Browning  was  there  when  the  road  was  staked  off.  There  were 
eight  or  ten  men  locating  it.  They  had  usual  instruments  of 
railroad  engineers.  *  ♦  *  Dr.  Browning  was  there  when  the 
stakes  were  set."  Bartleson  says :  ^'  As  I  understood  it,  the  right 
of  way  granted  by  Mr.  Browning  was  of  the  usual  width  granted 
in  that  neighborhood  to  the  railroad.  I  think  the  width  of  the 
right  of  way  granted  was  a  hundred  feet.  It  was  the  full  right 
of  way  —  all  that  was  asked  by  the  railroad ;  but  I  would  not  state 
that  there  was  any  mention  in  that  conversation  of  any  specific 
width.  To  the  best  of  my  recollection,  this  right  of  way  was 
granted  in  February  or  March,  1871,  and  it  was  granted  by  Mr. 
Browning  at  his  place  of  residence  on  said  Duncan  farm."  Jack- 
son Farreli  testifies  :  ^^  Me  and  Dr.  Browning  had  a  contract  to 
furnish  ties  to  that  road.  We  sold  them  for  twenty-five  cents  a 
tie,  and  delivered  them  on  the  railroad.  Dr.  Browning  lived 
about  a  quarter  mile  north  on  same  quarter  section  where  we  de- 
livered ties.  Dr.  Browning  told  me  he  had  given  the  right  of 
way  for  the  railroad,  and  was  glad  it  was  being  built,  and  that  he 
would  try  and  get  a  switch,  and  could  then  sell  his  timber.  The 
doctor  did  not  say  to  me  wliat  width  he  had  given.  He  told  me 
that  he  voted  for  the  bonds  to  help  the  road." 

This  shows,  we  Jthink,  that  said  Browning  was  willing  to  give, 
and  did  verbally  agree  to  give,  what  the  railroad  company  was 
asking ;  that  is,  the  usual  right  of  way,  or  such  as  the  corporation 
could  acquire  in  proper  condemnation  proceedings.  But,  even  if 
there  was  no  specification  or  agreement  as  to  the  width  of  the 
right  of  way  so  given,  then,  in  the  absence  of  any  thing  to  the  con- 
trary,  we  think  the  entry  and  occupation  and  construction  of  the 
railroad  across  the  quarter  section,  under  the  said  permission  and 
verbal  donation,  is  to  be  construed  as  an  appropriation  by  the  cor- 
poration to  the  extent  the  law  authorized  it  to  take  land  for  right 
of  way  for  railroad  purposes.  The  company  was  not,  it  is  true  — 
and  as  is  suggested  by  counsel  —  proceeding  to  condemn  the  land 
under  the  statute,  which  limits  the  amount  taken  to  an  amount 
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■ot  exceeding  one  hundred  feet.  In  such  proceedings,  under  the 
statute,  the  company  may,  by  the  proper  step,  appropriate,  at  its 
option,  less  than  one  hundred  feet;  but,  if  the  company  fails  to 
designate  and  limit  the  amount,  it  has  been  held  that  its  entry 
and  construction  of  the  road  must  be  regarded  as  an  appropriation 
of  the  amount  authorized  by  law.  Railroad  Co.  v.  Cochran,  3 
Lea,  482;  Prather  v.  Telegraph  Co.,  89  Ind.  501;  Day  v.  Rail- 
road Co.,  20  Am.  &  Eng.  R.  Cas.  349.  In  some  of  the  cases 
the  corporations  have  sought  to  limit  their  liability  to  the  amount 
actually  occupied,  but  have  been  held  to  a  liability  for  the  amount 
provided  by  law,  unless  their  intention  to  take  less  has  been  ap* 
propridtely  manifested.  Suppose,  for  example,  that  the  railroad 
in  question  had,  without  the  license  or  leave  of  said  Browning, 
bnt  under  circumstances  otherwise  similar,  entered  upon  and  con- 
structed the  railroad  over  this  quarter  section.  Could  it,  we  may 
ask,  limit  its  liabil  ity  to  the  twenty-five  feet  actually  occupied  by 
the  road-bed,  in  an  action  for  damages  by  the  land-owner  ?  Al- 
though the  proceeding  was  not  under  the  statute,  yet  we  appre- 
hend that  for  sake  of  certainty,  if  for  no  other  reason,  the  rule  of 
law  as  to  width,  as  shown  by  the  statute,  should  prevail,  in  the 
absence  of  a  proper  and  definite  showing  on  the  part  of  the  com- 
pany of  its  intention  to  appropriate  less.  So,  too,  in  this  case, 
supposing  there  was  no  definite  agreement  as  to  width  of  the  right 
of  way,  but  an  intention  on  the  part  of  the  land-owner  to  give 
the  right  of  way,  then  we  think  the  railroad  company,  in  entering 
thereunder  and  building  its  road,  at  large  expense,  acquired  the 
right  of  way  of  the  extent  authorized  by  law.  The  land-owner 
has  not,  in  the  case  before  us,  manifested  his  intention  to  give 
less  than  the  company  could  acquire  under  the  statute,  nor  has 
the  company  sought  to  limit  its  appropriation  to  any  less  amount; 
and  it  seems  to  us  that  the  only  rule  that  would  be  fair  and  just 
to  both  parties,  in  most  cases  of  this  sort,  so  far  as  extent  of  ap- 
propriation is  concerned,  is  the  rule  which  the  law  provides. 
Authorities  are  abundant  to  this  etitect,  and  a  number  of  them  are 
cited  in  the  briefs  of  counsel  for  defendant.  In  the  case  of  Camp- 
bell V.  Railroad  Co.,  110  Ind.  490;  11  N.  E.  Rep'r,  482,  to  which 
we  are  referred,  the  company  took  possession  with  the  license  of 
the  owner,  whose  grantee,  after  the  construction  of  the  railroad, 
0a6d  the  company  in  the  action  of  ejectment. 
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The  court  say,  in  the  course  of  its  opinion  :  "  When,  therefore, 
it  appeared  that  the  appellee,  with  the  leave  and  license  of  Joseph 
Campbell,  under  whom  appellant  claims  title,  had  entered  upon 
and  taken  possession  of  the  strip  of  land  described  in  the  com- 
plaint herein,  and  upon  the  faith  of  such  license  had  expended 
large  sums  of  money  in  the  construction  and  maintenance  of  its 
line  of  railroad  thereon,  it  was  properly  held,  we  think,  that  ap- 
pellee's right  of  way  thus  acquired,  in  the  absence  of  any  limita- 
tion thereon  appearing  to  the  contrary,  extended  to  the  full  stat- 
utory width  of  six  rods  or  one  hundred  feet."  If,  then,  the  orig- 
inal land-owner,  Browning,  intended  to  give  the  whole  one  hun- 
dred feet,  and  did  so  orally,  as  we  think  the  evidence  indicates, 
and  the  original  corporation,  as  he  knew,  intended  to  and  did  ap- 
propriate that  amount,  as  shown  by  its  surveys  and  locations,  and 
went  into  possession  thereof  claiming  one  hundred  feet,  and  there- 
after constructed,  without  objection,  the  railroad  thereon,  withsaid 
expenditures  of  money  and  labor,  in  reliance  upon  said  oral  agree- 
ment, why, we  may  ask,  if  the  equitable  estoppel  arises  as  to  any  part 
of  the  strip,  does  it  not  also  arise  and  extend  to  the  whole  ?  It  is, 
we  think,  clear  that  said  Browning  himself  could  not  subsequently 
repudiate  the  transaction  in  whole  or  in  part.  Nor  did  he  ever 
seek  so  to  do,  though  he  continued  to  reside  on  said  quarter  section 
for  some  years  thereafter,  until  his  death. 

So  far  as  plaintiff  is  concerned,  the  evidence  shows,  we  think, 
that  he  purchased  with  knowledge  of  the  defendant's  claim  upon 
the  whole  strip,  or  under  such  conditions  and  circumstances  as 
subjects  him  to  the  equities  which  existed  as  between  the  original 
parties.  He  testifies  as  follows:  "I  first  knew  the  quarter  sec- 
tion about  1875,  and  Dr.  Browning  was  then  living  on  it ;  and 
the  railroad  then  ran  across  it,  and  has  ever  since.  I  first  owned 
the  quarter  section  in  1880.  Bought  it  in  September  of  that  year, 
of  Mr.  Selecman,  and  sold  it  next  year  to  Mr.  Barnett ;  and  he 
sold  it  to  Gill,  to  whom  I  made  the  deed  in  1881.  Did  not  own 
it  again  until  July,  1883,when  I  bought  it  from  B.  F.  Hargis,  and 
liave  owned  it  since.  J.  E.  George  is  now  in  possession,  and  has 
been  for  some  time.  I  traded  it  to  him  for  some  land  in  Jackson 
county  on  condition  that,  after  this  suit  is  settled,  he  shall  have  all 
except  fifty  feet  on  each  side  of  the  railroad ;  but  no  deeds  have 
passed  yet.    Knew  the  railroad  ran  across  the  quarter  when  I 
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bought  it."  It  also  appears  from  plaintiff's  own  testimony,  that, 
when  he  purchased  the  land,  there  was  a  section-house,  built  by 
the  company,  extending,  as  plaintiff  himself  says,  over  fifty  feet, 
and  as  far  out  to  the  south  as  the  claim  of  the  right  of  way. 
Other  evidence  shows  that  the  section-hoase  had  been  built  as 
early  as  1872,  and  had  been  occupied  thereafter  by  the  employes, 
and  was  there  at  the  date. of  plaintiff's  purchase.  With  knowl- 
edge of  this  sort  as  to  the  possession  by  the  railroad  or  railroads, 
the  plaintiff  is,  we  think,  chargeable,  under  the  law,  with  actual 
notice  or  means  of  knowledge,  of  the  defendant's  claim.  If  he 
did  not  in  fact  know  he  could  and  should  have  inquired  as  to  the 
extent  of  the  defendant's  claim  of  title.  Plaintiff  was  chargeable 
with  the  knowledge  that,  under  the  law,  the  corporation  could 
take  to  the  extent  of  one  hundred  feet.  He  bought  the  quarter 
section  subject  to  the  donation  made  by  said  Browning,  his  pred- 
ecessor in  title,  to  the  railroad  company,  and  was  aware  of  its  pos- 
session, as  above  stated ;  and  this,  we  think,  is  sufiicient  to  estop 
him  from  claiming  as  an  innocent  purchaser  for  value. 

As  before  stated,  the  evidence,  we  think,  shows  the  original 
corporation  was  put  in  possession  of  the  right  of  way,  consisting 
of  one  hundred  feet,  by  the  said  owner  of  the  land  at  that  time,  and 
that  the  entry  of  said  corporation  was  with  color  and  claim  of  title 
to  said  extent  and  width.  Said  original  corporation  and  succes- 
sor remained  in  the  actual  and  exclusive  and  continuous  possession 
of  the  twenty-five  feet,  at  least  under  color  and  claim  of  title  to 
the  whole  strip,  exercising  in  all  that  time  such  usual  acts  of  own- 
ership as  the  nature  of  the  property  permitted.  This  is,  we  think, 
a  possession  of  the  whole  strip,  and  gives  defendant  title  under  the 
statute  of  limitations. 

A  number  of  other  questions  are  suggested  and  discussed  in 
briefs  of  counsel,  but  their  consideration  is  unnecessary  to  the 
proper  disposition  of  the  case,  and  need  not  be  further  noticed. 
For  the  reasons  hereinbefore  stated,  the  judgment  of  the  circuit 
court  is  reversed,  in  which  all  the  judges  concur. 

1.  Indefinite  grant  of  right  of  way. —  "  Where  a  right  of  way  or  other  ease- 
ment is  granted  by  deed  without  fixed  and  definite  limits,  the  practical  location 
«nd  use  of  such  way  or  easement  by  the  grantee  under  his  deed  acquiesced  in 
by  the  grantor,  operate  as  an  assignment  of  the  right  and  are  deemed  to  be 
that  which  was  intended  to  be  oonveyed  by  the  deed  and  are  the  same  in  legal 
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effect  as  if  the  location  so  selected  and  used  had  been  f  ally  described  by  the 
tenns  of  the  grant.  And  when  an  indefinite  grant  of  that  sort  has  been  once 
located  and  defined  by  actaal  use,  no  enlargement  or  extension  of  the  right 
can  afterward  be  made  by  the  grantee,  though  each  enlargement  or  extension 
might  have  been  included  in  the  original  location/'  Lewis  Em.  Dom.,  g  290 ; 
Bannon  v.  Angler,  2  Allen,  128  ;  Oo thank  v.  Lake  Shore  &  M.  S.  B.  Ck>.,  71  N. 
Y.  194 ;  Warner  v.  R.  Co.,  89  Ohio  St.  70. 

2.  Oral  gift  of  right  of  way. — Transactions  between  an  owner  of  land 
and  a  railroad  company  in  reference  to  a  right  of  way  are  to  be  viewed  in  the 
same  light  as  similar  transactions  between  individuals.  An  interest  in  land 
cannot  be  transferred  by  parol,  and  a  mere  consent  or  permission  to  use  land 
for  any  purpose  for  which  it  might  be  condemned  does  not  confer  a  permanent 
right  or  interest  in  the  laud  and  may  be  revoked  at  any  time.  Baltimore,  etc., 
K.  Co.  V.  Algin,  63  Md.  319 ;  Eggleston  v.  New  York,  etc.,  R.  Co.,  85  Barb. 
162;  Miller  v.  Auburn,  etc,  R.  Co.,  6  Hill,  61;  Murdock  v.  Prospect  Park, 
etc.,  R.  Co.,  73  N.  Y.  579;  Mumford  v.  Whitney,  15  Wend.  880;  Selden  v. 
Delaware  &  H.  Canal  Co.,  29  N.  Y.  634;  Blaisdell  v.  Portsmouth,  etc,  R.  Co., 
61  N.  H.  483;  Hatfield  v.  Central  R.  Co.,  29N.  J.  L.  571;  Kivett  v.  McKeithan, 
90  N.  C.  106;  Bridges  v.  Purcell,  1  Dev.  &  B.  492;  Stevens  v.  Stevens,  11  Met. 
251;.Ruggles  v.  Lesun,  24  Pick.  187;  Seymour  v.  Carter,  2  Met.  520;  Fitch  v. 
Seymour,  9  Met.  462;  Smith  v.  Goulding,  6  Cush.  154;  Criig  v.  Lewis,  110 
Mass.  377;  Foote  v.  New  Haven,  etc,  R.  Co.,  23  Conn.  214;  Morrill  v. 
Mackman,  24  Mich.  279;  Woodward  v.  Seely,  11  111.  157;  Clute  v.  Carr,  20 
Wis.  581;  Parry  V.  Richmond,  27  Ind.  66;  Cape  Girardeau,  etc.,  Road  Co.  v. 
Renfroe,  58  Mo.,  265;  Maxwell  v.  Bay  City  Bridge  Co.,  41  Mich.  458.  But  see 
Currie  v.  Natchez,  etc.,  R.  Co.,  61  Miss.  725;  S.  C,  62  Miss.  506;  Provolt  v. 
Chicago,  etc,  R.  Co.,  57  Mo.,  256;  Baker  v.  Chicago,  etc.,  R.  Co.,  67  Mo.  265 ; 
Hosher  &  Kansas  City,  etc.,  R.  Co.,  60  Mo.  829;  Eanaga  v.  St.  Louis,  etc.,  R. 
Co.,  76  Mo.  207;  Campbell  v.  Indianapolis,  etc.,  R.  Co.,  110  Ind. 490;  Woodbury 
V.  Parshley,  7  N.  H.  237;  Renick  v.  Kern,  14  S.  &  R.  267;  Thompson  v.  Mc- 
Elarney,  82  Penn.  St.  174. 

A  parol  agreement  to  donate  a  right  of  way  to  a  railroad  company  in  conaid- 
oration  of  the  road  being  constructed  over  one's  land  or  for  any  valuable  con- 
sideration, though  void  in  law,  may  be  enforced  in  equity  after  performance 
by  the  railroad  company.  Trenton  Water-Power  Co.  v.  Chambers,  9  N.  J. 
Eq.  471 ;  Raritan  Water-Power  Co.  v.  Veghte,  21  N.  J.  Eq.  463;  Paterson, 
etc.,  R.  Co.,  V.  Eamlah,  42  N.  J.  Eq.  98  ;  Baltimore,  etc»  R.  Co.  ▼.  Algin,  63 
Md.  819. 
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(10  8.  B.  B.  968;  106  N.  0.  18a) 

1.  Railboad  Comfanibs.  Agcidbnt  at  Crossing.  The  plaintifiTs  team, 
loaded  with  a  portable  engine  and  boiler,  became  stalled  on  a  crossing  over  the 
defendant's  road  and  was  run  into  by  a  train  and  damaged.  Held,  that  whether 
plaintifiP  was  guilty  of  negligence  or  not  in  being  on  the  crossing  at  the  time. 
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it  waa  the  duty  of  the  defendant's  Bervants  in  charge  of  the  train,  aa  soon 
MB  they  discovered  or  had  reason  to  believe  that  the  team  was  stalled,  to  use 
every  means  to  stop  the  train  and  prevent  a  collision,  and  that  if  they  failed 
to  exercise  ordinary  care  in  that  behalf,  the  defendant  was  liable.  A  judg- 
ment for  the  plaintifiP  was  affirmed. 

2.  Duty  to  Avoid  Injxjby  to  One  Wrongfully  on  Track.  *'  Even  if  the 
plaintiff  did  not  exercise  due  caution  in  venturing  upon  the  track  under  all  the 
circumstances,  still  the  defendant  was  liable  to  answer  in  damages  for  the  in- 
jury sustained,  if,  by  the  exercise  of  ordinary  care  on  its  part,  it  might  have 
been  prevented." 

THIS  was  a  civil  action  tried  at  the  fall  term,  1889,  of  the  supe- 
rior court  of  Edgecombe  county,  before  Boykin,  J.  The 
plaintiff  in  his  first  cause  of  action  complained  and  alleged  that  he 
was  the  owner  of  a  portable  steam-engine  and  boiler,  which  he  was 
attempting  to  have  drawn  across  defendant's  track  by  two  teams  of 
oxen,  when  defendant's  servants  negligently  ran  an  engine  and 
train  over  said  portable  engine  and  boiler.  In  the  second  cause 
of  action  he  alleged  that  it  was  the  duty  of  the  defendant  to  keep 
up  a  certain  crossing  over  its  track,  and  defendant  neglected  to  do 
so,  in  consequence  of  which  said  engine  and  boiler  was  injured  in 
the  attempt  to  transport  them  over  said  road  at  said  crossing. 
The  defendant  denied  generally  each  allegation  of  the  first  cause 
of  action,  except  the  allegation  as  to  the  existence  of  the  corpora- 
tion, and  set  up  contributory  negligence.  In  answer  to  the  sec- 
ond cause  of  action,  the  defendant  admitted  the  obligation  to  keep 
the  crossing  in  repair,  denied  negligence,  and  charged  contribu- 
tory n^ligence.  The  issues  and  findings  were  as  follows :  '^  (I) 
Was  the  steam-engine  and  boiler  mentioned  in  the  complaint  in- 
jured by  the  negligence  of  the  defendant  i  Answer.  Yes.  (2) 
What  damage  has  the  plaintiff  sustained  ?    A.  $600." 

John  Z.  Bridgers  for  appellant-.    OiUiam  &  Son  for  appellee. 

Avert,  J.  When  a  person  in  charge  of  a  wagon  and  team 
approaches  a  public  crossing,  at  which  he  proposes  to  pass  over  a 
railway  track,  it  is  his  duty,  even  though  no  train  is  expected  at 
that  hour,  to  look  and  listen,  and  take  every  precaution  that  pru- 
dence would  suggest,  to  avoid  a  collision.  Wood  By.  Law,  1302. 
According  to  the  undisputed  testimony,  the  witness,  who  was  in 
charge  of  the  wagon,  went  upon  the  track  in  person,  without  ven- 

tturiog  with  the  team,  and,  looking  in  the  direction  from  which 
vol.  n.— 48 
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the  train  that  injured  the  engine  subseqaently  came,  saw  the  line 
clear  for  more  than  a  thousand  yards  to  a  curve  (which  was  in 
fact  afterward  ascertained  by  measurement  to  be  one  thousand 
and  seventy  yards  distant  from  the  crossing).  The  defendant 
company  contends,  not  without  reason,  that  if,  in  the  view  of  the 
testimony  most  unfavorable  to  the  plaintifE,  his  n^ligence  did 
contribute  or  might  have  contributed  concurrently  with  that  of 
the  defendant  to  cause  the  injury,  the  court  should  have  given 
the  jury  such  specific  instruction,  as  was  necessary  to  apply  the 
law  to  that  particular  phase  of  the  testimony,  if  requested  to  do 
80  by  the  counsel  of  the  company.  This  principle,  it  is  insisted, 
can  be  apph'ed,  if  we  suppose  —  considering  some  portions  of  the 
testimony  offered  on  both  sides  to  be  true — that  the  plaintiff's 
agebt,  after  seeing  that  there  was  no  train  as  near  as  the  curve, 
drove  his  team  upon  the  crossing  without  looking  at  his  watch, 
when  a  glance  at  it  would  have  notified  him  that  it  was  about 
the  time  when  the  train  usually  passed,  and  when  he  knew,  or  by 
examination  might  have  ascertained,  the  condition  of  the  cross- 
ing, and  especially  that,  in  order  to  draw  the  wagon  containing 
the  engine  across  the  track,  the  wheels  must  overcome  a  perpen- 
dicular rise  of  nine  inches.  The  company  admits  in  its  answer  the 
duty  of  keeping  the  crossing  in  good  condition,  and  upon  the 
hypothesis,  which  we  are  now  assuming  to  be  true,  was  guilty  of 
negligence  in  failing  to  repair  it.  Wood  Ry.  Law,  §  420 ;  Gray 
V.  Railroad  Co.,  37  Iowa,  121.  The  defendant  company  Mrill  not 
be  allowed  to  excuse  the  negligent  nmning  of  its  trains,  if  its  en- 
gineer was  shown  to  be  in  fault  in  destroying  an  engine  detained 
on  the  crossing  on  account  of  its  own  omission  to  make  the  public 
highway  passable.  The  plaintiff's  agent  was  not  wanting  in  or- 
dinary care,  because  he  did  not  inspect  the  crossing  to  see  whether 
the  company  had  discharged  its  duty  before  venturing  upon  it, 
nor  is  the  single  circumstance  that  he  failed  to  look  at  his  watch 
sufficient  to  show  culpable  imprudence,  because  he  could  have 
passed  over  safely,  if  the  crossing  had  been  in  good  condition. 
Where  a  traveler  crossed  a  bridge  that  he  actually  knew  to  be 
somewhat  unsafe,  but  which  the  county  officers  had  not  closed  or 
warned  people  not  to  pass,  it  was  held  by  the  supreme  court  of 
Pennsylvania  that  he  was  not  in  fault,  and  could  recover  for  in- 
juries sustained  thereby.     Humphreys  v.  Armstrong,  66  Penn. 
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St.   204 ;  Alger  v.  Lowell,  3  Allen,  402 ;  Kobinson  v.  Pioche, 
6  Cal.  460. 

Wood,  in  his  work  on  Bailway  Law  (§  323,  p.  1314),  says : 
'*  If  a  person  in  crossing  a  railroad  track,  in  the  exercise  of  due 
care  as  to  approaching   trains,    through  no  fault  of  his,  gets 
the  wheels  of  his  vehicle  caught  in  the  track,  so  that  he  cannot 
extricate  them  in  season  to  avoid  injury  from  an  approaching 
train,  he  is  not  chargable  with  such  negligence  as  will  preclude  a 
recovery  for  injury  to  his  team,  if  he  properly  endeavors  to  cause 
the  train  to  be  stopped . "    Bailroad  Co.  v.  Dunn,  56  Penn.  St. 
380;  Railroad  Co.  v.  Hunter,  11  Wis.  160.    The  engineer  testi- 
fies that  he  saw  Harper  running  up  the  track  waving  his  hand- 
kerchief as  soon  as  he  turned  the  curve  (one  thousand  and  seventy 
yards  from  the  crossing),  and  the  fireman  states  that  he  called  his 
attention  to  the  obstruction  six  hundred  yards  from  the  crossing. 
This  is  in  accord  with  Harper's  statement,  that  he  ran  up  the 
road,  making  the  signal  to  stop,  as  soon  as  he  discerned  that  the 
team  was  stalled.    Instead  of  leaving  the  question  of  contributory 
n^ligence  to  the  jury  at  all,  his  honor  might  have  told  them  that  the 
plidntiff  had  not,  in  any  aspect  of  the  evidence,  contributed  by  his 
own  want  of  care  to  cause  the  injury  sustained.   As  the  erroneous  in- 
struction was  favorable  to  the  defendant,  we  need  not  analyze  or 
discuss  so  much  of  the  charge  as  relates  to  contributory  negligence. 
There  may  be  mutual  negligence,  and  still  one  party  may  main- 
tain, an  action  against  the  other.    When  a  man  negligently  lies 
down  and  falls  asleep  in  the  middle  of  a  public  road,  and  another, 
who  sees  him,  failing  to  exercise  ordinary  care,  drives  over  and 
injures  him,  an  action  will  lie  for  the  injury.    Eerwhacker  v.  Bail- 
road  Co.,  3  Ohio  St.  172 ;  Davies  v.  Mann,  10  Mees.  &  W.  645. 
It  is  upon  this  principle  that  his  honor  acted  in  instructing  the 
jnry.     And  authorities  f  uUy  sustained  him  in  the  position  that, 
even  if  the  plaintiff  did  not  exercise  due  caution  in  venturing 
upon  the  track  under  all  the  circumstances,  still  the  defendant  was 
liable  to  answer  in  damages  for  the  injuxy  sustained,  if  by  the  ex- 
ercise of  ordinary  care  on  its  part  it  might  have  been  prevented. 
Ganter  v.  Wicker,  85  K  C.  310 ;  Troy  v.  Railroad  Co.,  99  N.  C. 
298 ;  6  N.  E.  Rep'r,  77 ;  Farmer  v.  Eailroad  Co.,  88  N.  C.  564  ; 
Shear.  &  R.  JNeg.,  §  36 ;  Cooley  Torta,  679 ;  Blaine  v.  Railroad 
Co.,  9  W.  Va.  262 ;  UaUroad  Co.  v.  State,  83  Md.  542. 
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It  is  the  datj  of  an  engineer,  when  running  his  engine,  to  keep 
a  constant  ^^  lookont  for  obstructions ;  and  when  an  obstruction  is 
discovered,  no  matter  when  or  where,  he  should  promptly  resort  to 
all  means  within  his  power,  known  to  skillful  engine-drivers,  to  avert 
the  threatened  injury  or  danger."  Wood  Ry.  Law,  §  417,  p.  1548; 
Railroad  Co.  v.  Williams,  65  Ala.  74 ;  Same  v.  Jones,  56  Ala.  507. 
If  the  engineer,  so  soon  as  he  discovered  that  the  wagon  was  de- 
tained upon  the  track  and  could  not  for  the  time  get  out  of  the  way, 
or  so  soon  as  with  proper  care  and  watchfulness  he  would  have  had 
reason  to  think  such  was  its  condition,  had  used  every  means  and  ap- 
pliance in  his  power  to  stop  the  train,  the  defendant  would  not  have 
been  liable.  But  the  judge  omitted  to  tell  the  jury  that  it  was  neg- 
ligence on  the  part  of  the  defendant,  if  the  engineer  could  have  seen 
by  watchfulness,  though  he  did  not  in  fact  see,  the  road  was  ob- 
structed in  time  to  stop  his  train  before  reaching  the  crossing. 
Carlton  v.  Railroad  Co.,  104  N.  C.  365;  Wilson  ▼.  Railroad 
Co.,  90  N.  C.  69  ;  Suowden  v.  Railroad  Co.,  95  N.  C.  93.  The 
defendant  could  not  complain  of  this  error.  It  is  true  that  ordi- 
narily an  engineer  has  a  right  to  assume  that  one  who  has  time 
will  get  out  of  the  way,  but  he  is  not  warranted  in  acting  upon 
this  assumption  after  ho  ^'  has  reason  to  believe  that  he  is  laboring 
under  some  disability,  or  that  he  does  not  hear  or  comprehend  the 
signals."  Freeh  v.  Railroad  Co.,  39  Md.  574.  Counsel  for  the 
defendant  in  his  brief  states  that  there  was  testimony  tending  to 
show  that  the  curve  was  only  two  hundred  yards  from  the  croes^ 
ing ;  but  we  cannot  look  beyond  the  case  on  appeal,  and  there  it 
appears  that  the  witnesses  estimated  the  distance  at  from  six  hun- 
dred to  one  thousand  two  hundred  yards,  two  swearing  that  they 
measured,  and  one  that  he  stepped,  it,  and  made  it  over  one 
thousand  yards.  The  engineer  testified  that  he  did  not  know 
whether  it  was  one  thousand  two  hundred  or  two  hundred  yards. 
That  was  no  evideitce  that  the  distance  did  not  exceed  the  shorter 
distance  mentioned  by  him.  The  engineer  testified  that  he  saw 
the  obstruction  on  the  track  as  soon  as  he  tamed  the  curve,  and 
at  the  same  time  saw  the  man  running  up  the  track  making  the 
signal,  and  that  he  could  have  stopped  his  engine  by  the  use  of  the 
appliances  at  his  command  within  three  hundred  and  fifty  yards. 
It  would  seem  that  he  had  sufficient  reason  to  believe  that  those 
in  charge  of  the  team  had  encountered  some  difficulty  when  he 
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saw  it  on  the  track,  and  the  witness,  Harper,  running  and  waving 
his  handkerchief .  But,  if  that  were  not  so,  the  fireman  testified 
that  he  called  the  attention  of  the  engineer  to  the  obstrnction, 
when  he  was  six  hundred  yards  from  the  wagon,  and  when,  ac- 
cording to  his  own  estimate,  lie  might  have  stopped  his  train  two 
hundred  and  fifty  yards  short  of  the  crossing.  But  he  went  on, 
according  to  his  own  testimony,  within  some  three  hundred  or 
three  hundred  and  fifty  yards,  but,  as  the  result  proved,  too  far 
to  save  the  plaintiff  harmless.  Applying  the  law  to  this  state  of 
facts,  it  would  seem  that  the  plaintiff  might  have  complained  of  his 
honor's  charge  as  to  the  liability  of  the  defendant  by  reason  of  his 
own  negligence ;  but,  like  the  instruction  relating  to  contributory 
n^Iigence,  in  was  more  than  fair  to  the  defendant.  The  de- 
fendant  company  has  failed  to  point  out  any  error  that  entitles  it 
to  a  new  trial.  There  is  no  error. 
Affirmed. 

Accidents  at  crossings  —  brief  reference  to  recent  decisions. —  Whether 
case  should  go  to  the  jury  on  the  facts.  State  v.  Union  R.  Ck>.  (Md.),  18  Atl. 
Rep'r,  1031;  McNeal  v.  Pittsburgh,  etc.,  R.  Co.  (Penn.),  18  Atl.  Rep'r,  1036; 
Gtobhard  v.  Detroit,  etc.,  R.  Co.  (Mich.),  44  N.W.  Rep'r,  1045;  Breckenfelder 
V.  lAke  Shore,  etc.,  R,  Co.  (Mich.),  44  N.  W.  Rep'r,  957;  Pennsylvania  R.  Co. 
v.  Wilson  (Penn.),  18  Atl.  Rep'r,  1087;  Butler  v.  Gettysburg,  etc.,  R.  Co.  (Penn.), 
19  Atl.  Rep'r,  37;  Ivey  v.  Pennsylvania  R.  Co.  (Penn.),  19  Atl.  Rep'r,  341; 
Union  R.  Co.  v.  State  (Md.),  19  Atl.  Rep'r,  449;  Menard  v.  Boston  &  Me.  R. 
Co.  (Mass.),  28  N.  E.  Rep'r,  214;  Donnelly  v.  Boston  &  Me.  R.  Co.  (Mass.),  24 
X.  E.  Rep'r,  88;  Underbill  v.  Chicago,  etc.,  R.  Co.  (Mich.),  45  N.  W.  Rep'r, 
508;  Lee  v.  Chicago,  etc.,  R.  Co.  (la.),  45  N.  W.  Rep'r,  739;  Guta  v.  Lake  Shore, 
etc.,  R,  Co.  (Mich.),  45  N.  W.  Rep'r,  821;  Deisen  v.  Chicago,  etc.,  R.  Co. 
(Minn.),  45  N.  W.  Rep'r,  864;  Dai}y  v.  Richmond,  etc.,  R.  Co.  (N.C.),  11  S.  E. 
Bep'r,  320;  Lay  v.  Richmond,  etc..  R.  Co.  (N.  C).  11  S.  E.  Rep*r,  412;  Gulf, 
etc,  R.  Co.  ▼.  Anderson  (Tex.),  13  S.  W.  Rep'r,  196. 

Failure  to  ring  bell  or  blow  whistle.  Gulf,  etc.,  Ry.  Co.  v.  Breitling  (Tex.), 
12  S.  W.  Rep'r,  1121;  Atchison,  etc.,  R.  Co.  v.  Morgan  (Kan.),  22  Pac.  Rep'r, 
995;  McBride  v.  Northern  Pac.  R.  Co.  (Ore.),  23  Pac.  Rep'r,  814;  Menard  ▼. 
Bo0ton,  etc.,  R.  Ck>.  (Mass.),  23  N.  E.  Rep'r,  214;  Lee.  v.  Chicago,  etc.,  R.  Co. 
(U.),  45  N.  W.  Rep'r.  739;  Gulf,  etc.,  R.  Co.  v.  Anderson  (Tex.).  13  S.  W.  Rep'r. 
196;  iDtemational,  etc.,  R.  Co.  v.  Dyer  (Tex.),  13  S.  W.  Rep'r,  376;  Murray  v. 
Miflsoari  Pac.  Ry.  Co.  (Mo.),  13  S.  W.  Rep'r,  817. 

Bunning  at  greater  speed  than  that  allowed  by  law  or  ordinance.  Gulf,  etc., 
Ry.  Co.  V.  Breitling  (Tex.),  12  S.  W.  Rep'r.  1121. 

Duty  to  look  and  listen.  McBride  v.  Northern  Pac.  R.  Co.  (Ore.).  23  Pac. 
Rep*r,  814;  Breckenfelder  ▼.  Lake  Shore,  etc.,  R.  Co.  (Mich.),  44  N.  W.  Rep'r, 
W7f  Butler  ▼.  Gettysburg,  etc.,  R.  Co.  (Penn.),  19  Atl.  Rep'r,  37;  Union  R.  Co. 
T.  State  (Md.),  19  Atl.  Rep'r,  449;  Brickell  v.  New  York  C^ent.,  etc.,  R.  Co. 
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(N.  Y.),  34  N.  E.  Rep'r,  449;  Chicago,  etc.,B.  Co.  ▼,  Wilaon  (111.),  M  N.  E 
Rep'r,  555;  Gata  v.  Liake  Shore,  etc,  R.  Co.  (Mich.)»  45  N.  W.  Rep'r,  821. 

Contribatorj  negligence.  Breckenf elder  ▼.  Lake  Shore,  etc,  R.  Co., 
(Mich.),  44  N.  W.  Rep'r,  957;  Gebhard  v.  Detroit,  etc.,  R.  Co.  (Mich.),  44  N. 
W.  Rep'r.  1045  ;  McNeal  v.  Pittsbargh,  etc,  R.  Co.  (Penn.),  18  AtL  Rep'r, 
1026;  State  v.  Union  R.  Co.  (Md.),  18  Atl.  Rep'r,  1081;  PennaylTania  R.  Ca 
V.  Wilflon  (Penn.),  18  Atl.  Rep'r,  1087;  Allen  ▼.  Maine  Central  R.  Co.  (Me.), 
19  AtL  Rep'r,  105;  Ivey  v.  Pennsylvania  R  Co.  (Penn.),  19  Atl.  Rep'r,  341 ; 
Chicago,  etc.,  R.  Co.  y.  Halsey  (111.),  28  N.  E.  Rep'r,  1028;  Donnelly ▼.  Boetoa 
&  Maine  R.  Co.  (Mass.),  24  N.  E.  Rep'r,  88 ;  Brlckell  v.  New  York  Central, 
etc,  R.  Co.  (N.  Y.),  24  N.  E.  Rep'r,  449;  Chicago,  etc.,  R.  Co.  ▼.  Wilson 
(lU.),  24  N.  E.  Rep'r,  655  ;  UnderhUl  v.  Chicago,  etc.  R.  Co.  (Mich.),  45  N. 
W.  Rep'r,  508;  Lee  ▼.  Chicago,  etc,  R.  Co.  (Iowa).  45  N.  W.  Rep'r,  739;  Gata 
▼.  Lake  Shore,  etc.,  R.  Co.  (Mich.),  45  N.  W.  Rep'r,  821;  Daily  v.  Richmond, 
etc,  R.  Co.  (N.  C),  11  s!  E.  Rep'r,  820;  Lay  ▼.  Richmond,  etc,  R.  Co.  (N.  C), 
11  S.  E.  Rep'r,  412;  Murray  v.  MiBsonri  Pacific  R.  Co.  (Mo.),  18  S.  W.  Rep'r, 
817. 

Idiots  and  persons  bereft  of  sight  or  hearing  crossing  tracks.  Daily  v. 
Richmond,  etc,  R.  Co..  11  S.  E.  Rep'r,  820;  International,  etc,  R.  Co.  r, 
Garcia  (Tex.),  18  S.  W.  Rep'r,  228. 

Negligence  of  watchman.  Union  R.  Co.  v.  State  (Md.),  19  Atl.  Rep^r, 
449 ;  International,  etc,  R.  Co.  v.  Dyer  (Tex.),  13  S.  W.  Rep'r,  876. 

Failure  to  have  a  flagman  at  a  public  crossing  where  one  is  required  by 
ordinance,  is  negligence  per  se.  Murray  ▼.  Missouri  Pac  R.  Co.  (Mo.X  IS 
S.  W.  Rep'r,  817. 

Exemplary  damages.  St.  Louis,  etc,  R.  Co.  ▼.  Hall  (Ark.),  18  S.  W.  Rep'r, 
188. 


Texas  Land  &  Mortgage  Co.,  Limited,  v.  Worsham  bt  al. 

(18  8.  W.  R.8M;   76  Tex. 686.) 

1.  FoRBioN  Corporations.  Validitt  of  Statittb  as  to  Permit  to  do 
Business  and  Removal  of  Suits  to  United  States  Court.  A  statute  of 
Texas  forbid  foreign  corporations  doiug  business  in  the  state  until  thej 
had  obtained  a  permit  to  do  so  from  the  secretary  of  state  and  had  stipulitted 
that  such  permit  should  be  subject  to  all  the  provisions  of  the  act,  one  of  whidx 
was  if  any  such  corporation  should  remoye  any  suit  to  the  United  States 
court,  it  should  forfeit  its  permit.  Held,  that  the  statute  was  contrary  to  the 
constitution  of  the  United  States  and  void. 

2.  Such  statute,  if  not  void,  would  not  close  the  courts  of  the  state  to  a  for- 
eign corporation  with  respect  to  rights  acquired  prior  to  the  taking  effect  of 
the  act. 

Haruoaod.  dk  Harwood  and  Thomas  MoNeal  for  appellapt. 
Surges  <b  DibrM  for  appellees. 
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Henbt,  J.  The  appellant  is  a  corporation  organized  nnder  the 
laws  of  the  kingdom  of  Great  Britain  and  Ireland.  In  the  year 
1886  it  made  a  loan  of  money,  and  to  secure  it  took  a  mortgage 
on  the  land  in  controversy  in  this  suit.  Subsequently  it  bought 
the  land  under  the  mortgage.  In  September,  1888,  appellee  pro- 
cured to  be  issued  an  order  of  sale  that  was  adverse  to  appellant's 
claim  of  title,  and  under  it  had  caused  to  be  advertised  a  sale  of 
the  land  to  take  place  on  the  first  Tuesday  in  December,  1888. 
On  the  29th  day  of  November,  1888,  appellant  brought  this  suit  to 
enjoin  said  sale.  Among  other  defenses,  the  defendant  especially 
excepted  to  the  petition  because  it  failed  to  show  ^^  that  plaintiff 
is  a  person  entitled  to  sue  in  the  courts  of  this  state,  and  does  not 
show  that  plaintiff,  if  a  corporation  under  the  laws  of  a  foreign 
state,  has  complied  with  the  laws  of  Texas,  so  as  to  entitle  it  to  do 
business  in  this  state,  and  because  plaintiff,  if  it  had  not  done  so, 
cannot  legally  do  business  in  this  state,  and  has  no  standing  in  the 
courts  of  Texas."  The  defendant  also  filed  a  general  demurrer. 
The  court  first  sustained  the  above  special  exception,  and  over- 
ruled the  general  demurrer.  Afterward  when  the  plaintiff  pro- 
posed to  introduce  its  evidence  to  prove  its  cause  of  action,  the 
court  required  it  to  first  produce  and  read  in  evidence  its  permit 
from  the  state  to  transact  business  under  the  act  of  the  legislature 
passed  on  the  2d  day  of  April,  1887,  which  plaintiff  failed  to  do, 
whereupon  the  court  set  aside  its  judgment  overruling  the  general' 
demurrer,  sustained  the  demurrer,  and  dismissed  the  cause.  The 
ooirectness  of  this  ruling  is  the  only  question  presented  by  the 
record  for  our  decision. 

The  first  section  of  the  act  referred  to  requires  any  foreign  cor- 
poration, desiring  to  transact  business  in  this  state,  on  or  after 
January  1,  1888,  to  file  with  the  secretary  of  state  "  a  certified 
copy  of  its  articles  of  incorporation,  duly  attested,  accompanied  by 
a  resolution  of  its  board  of  directors  or  stockholders,  authorizing 
the  filing  thereof,  and  also  authorizing  service  of  process  to  be 
made  upon  any  of  its  officers  or  agents  in  this  state  engaged  in 
transacting  its  business,  and  requesting  the  issuance  to  such  cor- 
poration of  a  permit  to  transact  business  in  this  state,  said  appli- 
cation to  contain  a  stipulation  that  said  permit  shall  be  subject  to 
each  of  the  provisions  of  this  act.  And  thereupon  the  secretary 
of  state  shall  issue  to  such  corporation  a  permit  for  the  general 
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transaction  of  the  basiness  of  such  corporation,  and  npon  the  re* 
eeipt  of  such  permit  such  corporation  shall  be  permitted  and  au- 
thorized to  carry  on  its  business  in  this  state."  The  second  section 
directs  that  no  foreign  corporation  which  has  not  in  good  faith 
complied  with  the  provisions  of  this  act,  and  taken  out  a  permit, 
shall  hereafter  be  authorize  to  exercise  any  of  the  rights  and 
privileges  conferred  upon  corporations  until  it  has  complied  here- 
with and  taken  out  such  permit.  The  third  section  provides  that 
"  any  foreign  corporation  sued  or  impleaded  in  any  of  the  courts 
of  this  state,  upon  any  contract  made  or  executed  in  this  state,  or 
to  be  performed  in  this  state,  or  for  any  act  of  omission,  public 
or  private,  arising,  Originating,  or  happening  in  the  state, 
which  shall  remove  any  such  cause  from  such  state  court  into  any 
of  the  federal  courts  held  or  sitting  in  this  state,  for  the  cause  that 
such  corporation  is  a  non-resident  of  this  state,  or  a  resident  of  an- 
other state  from  that  of  the  adverse  party,  or  of  locsd  prejudice 
against  such  corporation,  shall  thereupon  forfeit  and  render  null 
and  void  any  permit  issued  or  granted  to  such  corporation  to 
transact  business  in  this  state."  The  above  statute  is  substan- 
tially, almost  literally,  the  same  as  one  previously  enacted  in  the 
state  of  Iowa,  and  passed  upon  by  the  supreme  court  of  the 
United  States  in  the  case  of  Barron  v.,  Bumside,  121  U.  S.  186  ; 
7  Sup.  Ct.  Rep'  r,  931.  The  court  said :  "  As  the  Iowa  statute 
makes  the  right  to  a  permit  dependent  upon  the  surrender  by  the 
foreign  corporation  of  a  privilege  secured  to  it  by  the  constitution 
and  laws  of  the  United  States,  the  statute  requiring  the  permit 
must  be  held  to  be  void."  That  case  does  not  decide,  nor  do  we, 
that  a  state  may  not  require  foreign  corporations  to  obtain  permits 
to  transact  their  business  within  the  state.  As  is  said  in  the  opin- 
ion in  the  case  cited :  *'  The  filing  of  the  articles  of  incorpora- 
tion, and  the  provision  in  regard  to  service  of  process,  are  to  be 
authorized  by  the  same  resolution  which  requests  the  issue  of  the 
permit,  and  this  request  or  application  is  to  contain  the  stipulation 
above  mentioned.  These  various  things  are  not  separable.  They 
are  all  indissolubly  bound  up  with  the  application  for  a  permit, 
which  is  to  be  subject  to  every  provision  of  the  act.  The  permit 
cannot  be  issued  unless  such  a  stipulation  is  given,  and  the  corpo- 
ration is  not  to  be  permitted  to  carry  on  its  business  in  the  state 
unless  the  permit  is  issued  to  it  and  received  by  it"    We  see  no 
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ground  for  questioning  the  correctness  of  the  conclnsions  here  an- 
nounced. £yen  if  there  existed  no  question  about  the  constitu- 
tionality of  the  statute,  we  do  not  think  it  should  be  given  the 
construction  attached  to  it  by  the  ruling  of  the  court.  We  do  not 
think  that  the  failure  of  the  corporation  to  procure  a  permit,  even 
if  such  failure  had  the  efiect  of  preventing  it  from  further  prose- 
cuting its  business  in  this  state,  should  have  the  further  effect  of 
closing  the  courts  of  the  state  to  it,  so  as  to  preclude  it  from  as- 
serting rights  and  recovering  property  already  acquired.  The 
judgment  is  reversed,  and  the  cause  is  remanded. 

A  stat0  cannot  require  foreign  corporations  to  stipulate  not  to  resort  to  the 
federal  coorts. — Barron  v.  Barnside,  121  XT.  S.  186;  Ifojle  v.  Continental  Insur- 
ance Co.,  94  U.  8.  685;  Home  Ins.  Co.  v.  Morse.  20  Wall.  445. 


Ash  v.  Baltimosb  &  Ohio  R.  Co. 

09  Atl.  R.  643;  —  Md. .) 

1.  DsATH  BY  Wrongful  Acrr.  Action  upon  Statute  of  Another  Statu. 
An  action  cannot  be  maintained  in  Maryland  to  recover  damages  parsaant  to  a 
statute  of  West  Virginia  for  wrongfully  causing  tbe  death  of  a  person  in  the 
latter  state. 

Albert  Constable  for  appellant.     John  S.  Wirt  for  appellee. 

Alvey,  C.  J.  This  action  was  brought  by  the  plaintiff,  tho 
present  appellant,  as  administratrix  of  Cecil  T.  Weaver,  deceased, 
against  the  defendant  company,  to  recover  damages  for  the  al- 
leged killing  of  the  intestate  by  means  of  the  negligent  and  im- 
proper stmctare  of  one  of  the  bridges  on  the  road  of  the  defend- 
ant in  the  state  of  West  Virginia.  Weaver,  the  deceased,  was  a 
citizen  of  Maryland,  and  at  the  time  of  his  death,  in  Jime,  1888, 
was  employed  as  a  postal  clerk  in  the  service  of  the  post-office 
department  of  the  United  States.  His  route,  by  the  defendant's 
railroad,  was  between  Baltimore,  in  Maryland,  and  Grafton,  in 
West  Virginia.  At  the  time  of  the  accident  the  train  was  bound 
east  from  Grafton ;  and  it  is  supposed,  though  there  was  no  wit- 
ness to  the  fact,  that  the  deceased,  while  performing  his  duty  in 
taking  in  a  mail  pouch  hanging  from  a  crane,  came  to  his  death 
by  having  the  back  of  hjfi  head  brought  violently  in  contact  with 
VOL.  n. — 44 
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one  of  the  timbers  of  the  raibx)ad  bridge  over  Great  Cacapon 
creek,  in  West  Virginia.  Death  was  instantly  produced;  bat 
whether  from  the  negligent  act  of  the  deceased,  or  solely  from  the 
negligent  and  improper  stractore  of  the  bridge,  was  a  question  of 
fact,  which,  upon  the  evidence,  it  is  onnecessary  for  us  to  express 
any  opinion. 

The  action  is  not  founded  upon  the  statute  of  this  state,  which 
gives  the  right  of  action  whenever  the  death  of  a  person  shall  be 
caused  by  the  wrongful  act,  neglect  or  default  of  another,  for  the 
benefit  of  the  wife,  husband,  parent  or  child  of  the  person  whose 
death  shall  have  been  so  caused,  to  be  brought  in  the  name  of  the 
state,  for  the  use  of  the  persons  so  entitled  (Code,  art.  67);  but  it 
is  founded  on  the  statute  of  West  Virginia,  which  in  many  re- 
spects is  essentially  different  from  the  provisions  of  our  statute. 
The  West  Virginia  statute  (Code  W.  Va.  p.  709,  §  6)  is  set  out 
in  the  declaration,  and  it  was  read  in  evidence,  and  is  inserted  in 
the  bill  of  exception.  That  statute,  after  providing  that  dam- 
ages may  be  recovered  for  the  death  of  any  person  caused  by  the 
wrongful  act,  neglect  or  defanlt  of  another,  proceeds  to  provide 
that  ^^  every  such  action  shall  be  brought  by  and  in  the  name  of 
the  personal  representative  of  such  deceased  person,  and  the 
amount  recovered  in  every  such  action  shall  be  distributed  to  the 
parties  and  in  the  proportion  provided  by  law  in  relation  to  the 
distribution  of  personal  estate  left  by  persons  dying  intestate.  In 
every  such  action  the  jury  may  give  such  damages  as  they  shall 
deem  fair  and  just,  not  exceeding  ten  thousand  dollars ;  and  the 
amount  so  recovered  shall  not  be  subject  to  any  debts  or  liabilities 
of  the  deceased ;  provided  that  every  such  action  shall  be  com- 
meuijed  within  two  years  after  the  death  of  such  deceased  person.'' 
By  our  statute  the  limitation  to  the  right  of  action  is  confined  to 
one  year,  and  there  is  no  restriction  as  to  the  amount  of  recovery. 
At  the  dose  of  the  evidence  introduced  on  the  part  of  the  plain- 
tiff, the  defendant  offered  a  prayer  for  instruction  to  the  jury  that 
there  was  no  evidence  legally  sufficient  to  entitle  the  plaintiff  to 
recover,  and  that  prayer  was  granted ;  and  whether  that  instruc- 
tion was  right  or  wrong  is  the  only  question  presented  on  this 
appeal 

The  plaintiff  was  bound  to  show,  both  by  pleadings  and  proof, 
that  she  had  a  right,  upon  the  law  and  the  facts,  to  maintain  the 
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action ;  and,  as  this  is  a  special  action  founded  exclnsivel j  upon 
the  statute  of  a  neighboring  state,  the  only  principle  upon  which 
it  can  be  sustained  in  the  courts  of '  this  state  is  that  of  comity ; 
and,  if  it  be  not  sustainable  upon  that  ground,  there  was  clearly 
no  error  committed  by  the  court  below  in  withdrawing  the  case 
from  the  jury.  There  is  no  pretense  that  this  action  is  maintain- 
able at  the  common  law,  or  upon  common-law  principles.  It  is  a 
special  action  given  by  a  statute  which  has  no  inherent  authority 
or  binding  force  beyond  the  limits  of  the  state  which  enacted  it. 
We  suppose  it  to  be  quite  clear  if,  instead  of  founding  this  action 
upon  the  statute  of  West  Virginia,  it  had  been  instituted  and  at- 
tempted to  be  maintained  upon  and  by  virtue  of  the  statute  of 
this  state,  to  the  provisions  of  which  we  have  referred  —  the  stat- 
utes of  the  two  states  being  essentially  dissimilar  in  their  provis- 
ions —  the  action  could  not  have  been  sustained,  unless  we  were 
to  attempt  to  give  extra-territorial  force  to  our  statute,  and  to 
make  it  apply  to  acts  and  transactions  occurring  in  other  states ; 
and,  if  our  statute  cannot  be  so  extended  and  applied,  there  can 
be  no  reason  why  statutes  of  other  states,  not  similar  in  provisions 
to  our  own,  though  belonging  to  the  same  general  class  of  legislsr 
tion,  should  be  allowed  extra-territorial  force  and  operation  by  the 
courts  of  this  state.  By  the  statute  of  West  Virginia  the  right 
of  action  accrues  to  the  personal  representative  of  the  deceased, 
the  executor  or  administrator,  and  the  damages,  limited  in  amount, 
and  hence  in  the  nature  of  a  penalty,  are  directed  '^  to  be  distrib- 
uted to  the  parties  and  in  the  proportion  provided  by  law  in  re- 
lation to  the  distribution  of  personal  estate  left  by  persons  dying 
intestate,"  whether  such  parties  be  wife  or  children  or  collateral 
relations  of  the  deceased,  whereas,  by  our  statute  the  right  />f  ac- 
tion is  given  directly  to  the  parties  who  suffer  damage  by  the 
death  of  the  deceased,  namely,  the  wife,  husband,  parent  or  child, 
and  which  action  is  to  be  prosecuted  in  the  name  of  the  state,  for 
the  use  of  the  persons  entitled ;  and  the  jury  are  required  to  ap- 
portion the  damages  assessed. 

An  administrator  or  executor  appointed  in  this  state  receives 
his  power  and  authority  to  sue  and  maintain  actions  f roq;i  the 
Jaws  of  this  state,  and  from  this  state  alone.  It.  is  according  to 
the  laws  of  this  state  that  he  must  not  conduct  his  adminis- 
tration and  make  distribution.    There  is  no  statute  of  this  state, 
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nor  any  principle  of  law  known  to  our  courts,  whereby  an  ad- 
ministrator or  executor  is  given  the  right  to  sue  and  recover  in  an 
action  like  the  present,  nor'  is  there  any  law  of  distribution  in 
force  in  this  state  that  entitles  the  next  of  kin  or  distributees  of  a 
decedent's  estate  to  receive  the  money  recovered  in  an  action  like 
the  present ;  and,  if  the  present  administratrix  were  allowed  to 
maintain  the  action,  it  would  be  exclusively  by  virtue  of  a  foreign 
law,  and  it  would  only  be  by  force  of  that  law  that  she  could 
be  compelled  to  account  for  and  to  make  distribution  of  the.  money 
recovered.  There  is  certainly  no  comity  that  requires  one  state 
to  apply  and  administer  the  statute  law  of  another  in  a  case  such 
as  the  present. 

In  Rorer  on  Interstate  Law,  144,  145,  upon  review  of  the 
authorities,  the  author  states  his  conclusion  to  be  that  in  all  purely 
personal  actions,  of  a  transitory  nature,  for  torts  at  common  law, 
a  citizen  of  a  state  may  sue  a  citizen  of  another  state  in  the  courts 
of  such  other  state,  or  of  any  state  whei'ein  he  may  reside,  or  may 
be  found  and  served  with  process,  without  regard  to  the  place  or 
state  in  which  the  injury  may  have  been  inflicted,  but  that  where 
certain  acts  are  made  wrongs  by  statute  which  were  not  such 
theretofore,  or  where  remedies  additional  to  those  which  existed 
at  common  law  are  provided  by  statute,  advantage  can  be  taken 
of  these  new  and  additional  remedies  only  within  the  territory  or 
locality  in  which  the  statute  has  force.  These  constitute  new 
rights,  so  to  speak,  and  depend  for  their  enforcement,  always, 
upon  the  statutes  by  which  they  are  created  ;  and  such  statutes 
will  be  enforced  only  by  the  courts  of  the  state  wherein  they  are 
exacted.  Jn  support  of  these  propositions  many  well-considered 
cases  may  be  cited,  as  those  of  Woodard  v.  Railroad  Co.,  10  Ohio 
St.  121 ;  Richardson  v.  Railroad  Co.,  98  Mass.  85 ;  Taylor's 
Adm'r  v.  Pennsylvania  Co.,  78  Ky.  348 ;  McCarthy  v.  Railroad 
Co.,  18  Kans.  46;  Willis  v.  Railroad  Co.,  61  Tex.  432;  Buck- 
les V.  EUers,  72  Ind.  220.  In  the  case  of  Taylor's  Adm'r  v. 
Pennsylvania  Co.,  just  referred  to,  where  it  was  held  that  an 
administrator  appointed  and  suing  in  Kentucky  could  not  main- 
tain an  action  for  the  death  of  his  intestate  by  negh'gence  in 
Indiana,  such  action  being  maintainable  by  an  administrator  under 
the  Indiana  statute,  but  not  under  that  of  Kentucky,  the  court  of 
appeals  of  the  latter  state  said :  '^  A  personal  representative,  as 
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such)  has  no  rights  or  powers  beyond  the  jurisdiction  of  the  gov- 
ernment nnder  whose  laws  he  received  his  appointment,  and  a 
priori  he  cannot  have  any  rights,  nor  be  subject  to  any  obligations 
or  daties,  not  imposed  l^y  the  law  of  his  official  domicile.  He 
cannot  carry  his  official  character  abroad,  nor  can  his  official 
powers  and  duties  at  home  be  affected  by  foreign  laws.  A  Ken- 
tucky  administrator  suing  in  a  Kentucky  coart  must  be  able  to 
show  that  the  laws  of  Kentucky  entitle  him  to  the  thing  sued 
for.  He  cannot  receive  his  office  from  one  jurisdiction,  and  ap- 
peal to  the  law  of  another  jurisdiction  for  rights  or  powers  not 
given  by  the  laws  which  created  him."  And  the  same  principle 
is  fully  sustained  in  a  well-reasoned  opinion  by  the  supreme  court 
of  Ohio  in  Woodard  v.  Railroad  Co.,  snpra. 

We  are  aware  that  there  is  some  diversity  of  opinion  upon  this 
subject ;  but  we  arc  not  aware  that  there  is  any  well-considered 
case  that  holds  that  the  action  may  be  maintained,  in  a  state  other 
than  that  in  which  the  accident  occnrred,  on  the  same  state  of 
facts,  as  here  presented,  and  where  there  existed  in  the  statutes 
of  the  two  states  upon  this  subject  such  dissimilarity  of  provisions 
as  we  find  to  exist  in  the  statutes  of  West  Virginia  and  Mary- 
land. In  Leonard  v.  Navigation  Co.,  84  N.  Y.  48,  it  was  held 
that  an  administrator  appointed  in  the  state  of  New  York  might 
maintain  an  action  for  the  death  of  his  intestate  occasioned  by  a 
negligent  injury  inflicted  by  the  defendant  in  another  state,  hav- 
ing a  statute  substantially  like  the  New  York  statute,  allowing 
an  action  of  damages  for  death  by  negligence  to  be  prosecuted  by 
the  personal  representative  of  the  deceased ;  and  in  tlie  case  of 
Dennick  v.  Railroad  Co.,  103  U.  S.  11,  brought  up  from  a  cir- 
cuit court  sitting  in  New  York,  the  same  rule  of  decision  is 
maintained  as  that  laid  down  in  Leonard  v.  Navigation  Co.,  supra. 
This  case  in  103  U.  S.  11,  is  much  relied  on  by  the  plaintiff,  but 
the  facts  of  that  case  are  not  similar  to  the  facts  of  the  present 
case.  In  that  case  the  death  occurred  in  New  Jersey,  and  the 
action  was  brought  by  an  administratrix  appointed  in  New  York ; 
and  in  delivering  the  opinion  the  supreme  court  said  ''that  a  statute 
of  New  York,  just  like  the  New  Jersey  law,  provides  for  bring- 
ing the  action  by  the  personal  representative,  and  for  distribution 
to  the  same  parties,  and  [that]  an  administrator  appointed  under 
the  law  of  that  state  would  be  held  to  have  recovered  to  the  same 
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nseSy  and  subject  to  the  remedies,  in  her  fidudary  character,  which 
both  statutes  require."  The  court  also  said  that  "  the  questions 
growing  out  of  these  statutes  are  new,  and  many  of  them  unset- 
tled. Each  state  court  will  construe  it§  own  statute  on  the  sub- 
ject, and  differences  are  to  be  expected."  It  is  clear,  therefore, 
that  the  decision  in  the  case  reported  in  103  XT,  S.  does  not  ap- 
ply in  this  case.  But  even  the  qualified  decisions  of  the  court  of 
appeals  of  New  York  and  of  the  supreme  court  of  the  United 
States  upon  this  subject  have  not  met  with  general  approval,  and 
have  not  been  generally  followed  by  subsequent  state  court  decia- 
ions.  In  the  recent  case  of  Davis  v.  Railroad  Co.,  143  Mass.  301;  9 
N.  E.  Rep'r,  815,  it  was  held  by  the  supreme  court  of  Massachusetts 
that  an  action  by  an  administrator  could  not  be  maintained  in  that 
state  for  the  death  of  a  person  caused  by  the  negligence  of  the  de- 
fendant in  another  state,  the  remedies  provided  in  the  two  states 
not  being  alike,  and  the  court  expressly  declined  to  depart  from 
its  own  previous  decision  in  Richardson  v.  Railroad  Co.,  98  Mass. 
8$,  and  follow  the  general  doctrine  laid  down  in  Dennick  v.  Rail- 
road Co.,  103  U.  S.  11.  And  so  in  case  of  Vawter  v.  Railroad 
Co.,  84  Mo,  679,  where  it  was  held  by  the  supreme  court  of  Miss- 
ouri that  an  administrator  appointed  in  that  state  could  not  main- 
tain an  action  there  for  the  death  of  his  intestate  by  negligence 
of  the  defendant  in  Kansas;  such  action  being  allowed  by  the 
statute  of  Kansas,  but  not  by  that  of  Missouri.  There,  also,  the 
case  of  Dennick  v.  Railroad  Co.,  and  Leonard  v.  Navigation  Co., 
supra,  were  pressed  upon  the  court  for  the  general  doctrine  there 
laid  down;  but  the  supreme  court  of  Missouri  declined  to  adopt 
or  follow  those  cases,  and  decided  jx  accordance  with  what  was 
taken  to  be  fie  well-established  general  principle  of  interstate 
law  in  such  cases.  And  even  in  New  York«  in  the  recent  case 
of  Debevoise  v.  Railroad  Co.,  98  N.  Y.  377,  it  was  held  that  an 
action  by  an  administrator  for  damages  for  the  death  of  his  intes- 
tate, caused  by  the  negligence  of  the  defendant  in  another  state, 
could  not  be  maintained  in  the  courts  of  New  York  withont  proof 
of  the  existence  of  a  like  statute  to  that  of  New  York  in  the  state 
where  the  accident  occurred;  thus  showing  that  the  right  of  action 
given  by  statute  for  the  death  of  an  individual  is  not  transitory, 
like  the  common-law  right  of  action  for  personal  injuries,  but  the 
operation  and  force  of  such  statute  must  be  confined  to  the  state 
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enacting  it,  except  where  it  can  be  extended  by  comity.  And 
whether  an  action  wonld  be  sustained  by  the  courts  of  this  state 
for  the  death  of  a  person  occurring  in  another  state,  having  a  stat- 
ute of  the  same  or  Uke  provisions  as  our  own,  is  a  question  not 
presented  in  this  case,  and  in  regard  to  which  we  express  no 
opinion. 

The  plaintiff  having  entirely  failed  to  show  any  such  state  of 
case  or  cause  of  action  as  would  entitle  her  to  recover  in  a  Mary- 
land court,  there  was  no  error  in  taking  the  case  from  the  jury, 
and,  therefore,  the  judgment  must  be  affirmed. 

Death  by  wrongliil  act  —  Intantate  law.  —  The  great  weight  of  authoritj 
la  DOW  in  favor  of  the  propoeition  that,  when  the  etatutes  of  a  etate  give  an 
action  for  wrongf  ally  caosing  the  death  of  a  person,  each  action  is  transitory 
in  its  nature  and  may  be  broaght  in  any  state  where  jurisdiction  of  the  defend- 
ant can  be  had.  Dennick  v.  RaUroad  Co.,  103  U.  S.  11;  Wabash,  etc.,  R.  Co. 
V.  Shacklet,  105  111.  864,  882;  8.  C,  10  111.  App.  404;  Shedd  v.  Moran,  10  lU. 
App.  618;  Bams  ▼.  Grand  Rapids,  etc.,  R.  Co.,  118  Ind.  169;  Cincinnati,  etc., 
R.  Co.  ▼.  McMallen,  117  Ind.  489;  Sooth  Carolina  R.  Co.  ▼.  Nix,  68  Ga.  572; 
Western,  etc.,  R.  Co.  v.  Strong,  52  Ga.  461 ;  Brace's  Adm.  v.  Cincinnati,  etc.,  R.» 
Co.,  88  Ky.  174,  overrnling  Taylor's  Adm.  v.  Pennsylyania  Co.,  78  Ky.  848; 
IlUnois  Central  R.  Co.  ▼.  Gradap,  68  Miss.  291;  Chicago,  etc.,  R.  Co.  ▼.  Doyle, 
60  Miss.  977;  Stoeckman  ▼.  TerreHaate,  etc.,  R.  Co.,  15  Mo.  App.  608.  But 
see  Missouri  cases  dted  below.  Missouri  Pacific  R.  Co.  ▼.  Lewis,  24  Neb.  848; 
Leonard  ▼.  Columbia  Steam  Nav.  Co.,  84  N.  Y.  48;  De  bevoise  ▼.  New  York, 
etc.,  R.  Co.,  98  N.  Y.  877;  Knight  ▼.  Railroad  Co.,  108  Penn.  St.  250;  Usher 
▼.  West  Jersey  R.  Co.,  126  Penn.  St.  206;  Nashville,  etc,  R.  Co.  v,  Sprayberry, 
9  Heisk.  852;  S.  C,  8  Baxter,  841;  McLeod  ▼.  Railroad  Co.,  58  Vt.  727;  Boyce 
V,  Wabash  Ry.  Co.,  63  Iowa,  70,  and  Herrick  ▼.  Minneapolis,  etc.,  Ry.  Co.,  21 
Minn.  11,  support  the  same  proposition,  though  not  actions  for  causing  the 
death  of  a  person. 

Some  of  the  cases  lay  stress  upon  the  point  that  the  state  where  the  action  is 
brought  has  a  similar  statute  to  that  of  the  state  in  which  the  injury  occurred. 
Leonardo.  Columbia  Steam  NaT.  Co.,  84  N.  Y.  48;  Cincinnati,  etc.,  R.  Co.  ▼. 
McMnllen,  117  Ind.  439.  It  is  difficult  to  see  how  the  right  to  maintain  such 
mn  action  can  be  derived  from  such  similarity  of  statutory  provisions,  but  if 
0uch  an  action  or  liability  is  opposed  to  the  policy  of  the  state  where  the 
action  is  broaght,  ss  evinced  by  its  statutes,  that  would  be  a  sufficient  reason 
for  not  enforcing  it. 

If  the  action  is  given  to  some  person  or  persons  in  their  individual  capacity, 
the  action  should  be  brought  by  such  person  or  persons.  If  it  is  given  to  the 
personal  representatives  of  the  deceased,  it  should  be  brought  by  an  adminis- 
trator appointed  in  the  state  where  the  action  is  instituted.  This  is  the  way  in 
irhich  the  action  wss  brought  in  most  of  the  cases  cited  above.  Usher  v. 
West  Jersey  R.  Co.,  126  Penn.  St.  206.  In  some  cases  it  is  held  that  the  ae- 
tloD  may  be  maintained  in  a  foreign  state  by  an  administrator  appointed  in 
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the  state  where  the  injary  occarred.  Soath  Carolina  B.  Go.  y.  Nix,  68  6a. 
573;  Western,  etc.,  B.  Go.  ▼.  Strong,  52  Ga.  461.  It  is  manifest,  however, 
that  this  cannot  be  done,  unless  there  is  a  statute  giving  such  a  right  to  for- 
eign administrators.  The  capacity  of  an  administrator  is  derived  wholly  from 
the  laws  of  the  state  which  creates  him,  and  since  those  laws  have  no  extra- 
territorial effect,  he  cannot  take  that  capacity  beyond  the  limits  of  his  own 
state.  "  In  the  absence  of  any  statute  giving  effect  to  the  foreign  appoint- 
ment, all  the  authorities  deny  any  efficacy  to  the  appointment  outside  of  the 
territorial  jurisdiction  of  the  state  within  which  it  was  granted.  All  hold  that 
in  the  absence  of  such  a  statute  no  suit  can  be  maintained  by  an  administra- 
tor in  his  official  capacity,  except  within  the  limits  of  the  state  from  which  he 
derives  his  authority.  If  he  desires  to  prosecute  a  suit  in  another  state  he 
must  first  obtain  a  grant  of  administration  therein  in  accordance  with  its  laws." 
Noonan  v.  Bradley,  9  Wall.  894. 

When  an  action  is  brought  in  one  state  to  enforce  a  liability  created  by  the 
statutes  of  another  state,  the  statutes  of  the  latter  state  must  be  averred  and 
proved.  Selma,  etc.,  B.  Go.  y.  Lacy,  43  Ga.  461;  Hyde  v.  Wabash,  etc,  B.  Co., 
61  Iowa,  441:  Debevoise  v.  New  York,  etc.,  B.  Co.,  98  N.  Y.  377;  Nashville, 
etc..  B.  Co.  y.  Eakin,  6  Goldw.  682. 

But  few  cases  hold  directly  that  an  action  cannot  be  maintained  to  enforce 
the  liability  created  by  the  statutes  of  a  foreign  state  for  wrongfully  causing 
the  death  of  a  person  in  such  state.  Many  of  the  cases  usually  referred  to  as 
supporting  this  doctrine,  will  be  found  upon  examination  to  have  been  decided 
upon  grounds  which  do  not  necessarily  preclude  the  action  in  some  form.  The 
cases  directly  in  point  are  the  following: '  Bichardson  v.  New  York  Central, 
etc.,  B.  Co.,  98  Mass.  85;  Vawter  v.  Missouri  Pacific  By.  Co. ,  84  Mo.  679;  Wood- 
ard  y.  Michigan  Southern,  etc.,  B.  Co.,  10  Ohio  St.  121;  Mackay  y.  Central  R 
Co.,  14  Blatch.  65;  McCarthy  v.  Chicago,  etc.,  B.  Co.,  18  Bans.  46;  Limekiller 
v.  Hannibal,  etc.,  B.  Co.,  33  Bans.  83;  Hamilton  v.  Hannibal,  etc.  R.  Co.,  31 
Bans.  56;  Hulbert  v.  City  of  Topeka,  34  Fed.  Bep'r,  510.  See,  also,  Bettys  v. 
Milwaukee,  etc.,  B.  Co.,  37  Wis.  323;  Anderson  v.  Milwaukee,  etc.,  R  Go.,  87 
Wis.  321.  In  Hamilton  v.  Hannibal,  etc.,  B.  Co.,  39  Bans.  56,  itis heldthatan 
action  cannot  be  maintained  in  Kansas  to  recover  for  the  death  of  a  person  in 
Missouri,  without  the  plaintiff  brings  his  case  clearly  within  the  Misaouri  stat- 
ute.   The  case  clearly  implies  that  an  action  won  id  lie  if  properly  brought. 

No  action  will  lie  under  the  statutes  of  one  state  o  recover  for  an  injury  or 
death  caused  in  a  foreign  state.  Selma,  etc.,  R.  Co.  v.  Lacy,  43  Ga.  461;  S. 
C,  49  Ga.  106;  Willis  v.  Missouri  Pacific  By.  Co.,  61  Tex.  432;  State  y.  RaU- 
road  Co.,  45  Md.  41;  Hover  v.  Pennsylvania  Ga,  25  Ohio  St.  667;  Nashville, 
etc.,  B.  Co.  V.  Eakin,  6  Goldw.  582;  Needham  v.  Grand  Trunk  B.  Co.,  38  Vt 
295. 

A  statute  of  Louisiana  provided  that  an  action  for  injury  to  the  person  should 
survive  for  the  benefit  of  certain  persons.  It  was  held,  in  Texas,  that  the  per^ 
sons  entitled  to  maintain  the  action  in  Louisiana  could  not  sustain  an  action 
in  the  former  state.     Texas  &  Pacific  B.  Co.  v.  Bichards,  68  Tex.  875. 

An  action  for  injuries  sustained  in  Connecticut  which  did  not  suryive  there, 
cannot,  after  the  death  of  the  person  injured,  be  maintained  in  Maasachoaetts 
by  virtue  of  the  statutes  of  the  latter  state  aa  to  survival  of  actions.  Davis  y. 
New  York,  etc.,  B.  Co.,  143  Mass.  301. 
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CM  N.  K.  R.  296;  190  N.  Y.  178.) 

1.  Blsvatbd  BAiuiOADe.  BxsMPLABT  Damages  FOR  OccuFTiNO  Stbbbt. 
The  fact  that  an  elevated  railroad  oompany  neglects  for  five  years  after  oon- 
stmcting  its  road  in  a  public  street  to  have  the  rights  of  abutting  owners  con- 
demned, during  which  time  the  question  of  such  owners'  right  to  compensa- 
tion was  in  litigation,  and  was  the  subject  of  great  diversity  of  views  on  the 
part  of  lawyers  and  judges,  will  not  justify  the  giving  of  exemplary  damages 
in  a  suit  by  an  abutting  owner  to  recover  for  damage  to  his  property. 

3.  Practice.  Where  a  trial  court  has  erroneously  instructed  the  jury  that 
they  might  allow  exemplary  damages,  «  verdict  for  the  plaintiff  will  be  set 
aalde  though  the  damages  may  be  justified  by  the  evidence  as  compensatory 
only. 

Domes  db  Hapallo  for  appellant.   Roger  Foster  for  respondent. 

Brown,  J.  At  the  plaintiffs  request,  the  court  instructed  the 
jury  '^  that  the  failure  of  the  defendant  to  institute  condemnation 
proceedings  before  taking  possession  of  the  plaintiff's  property, 
and  before  the  trial  of  this  action,  entitled  the  jury  to  give  ez« 
emplary  damages  against  them,  should  the  jury  so  desire."  An 
exception  to  this  charge  presents  the  only  error  upon  which  the 
appellant  asks  a  reversal  of  the  judgment.  We  think  the  excep- 
tion wag  well  taken.  To  justify  an  award  of  exemplary  damages, 
the  evidence  must  show  on  the  defendant's  part  malice  or  fraud 
or  gross  negligence.  The.  act  causing  the  damage  must  be  wanton 
or  malicious,  or  gross  and  outrageous,  or  there  must  appear  a  de- 
sign to  oppress  and  injure.  The  purpose  of  awarding  such  dam- 
ages is  to  punish  a  wrong-doer,  and,  unless  a  wrong  motive  ex- 
ists, there  is  no  basis  for  such  award.  The  elevated  road  through 
Division  street,  in  front  of  plaintiff's  property,  was  constructed  in 
1879,  and  trains  commenced  to  run  March  1, 1880.  It  was  leased 
to  the  defendant  by  the  Metropolitan  Railway  Company,  May  1, 
1879.  The  road  was  constructed  under  legislative  authority,  and 
the  statutes  authorizing  the  creation  of  elevated  railway  companies 
were  declared  constitutional.  In  re  Gilbert  El.  R.  Co.,  70  N.  T. 
361;  In  re  New  York  El.  R.  Co.,  70  N.  T.  327.  Whether  or 
not  an  owner  of  property  abutting  on  the  streets  in  which  the  el- 
evated roads  were  constructed  was  entitled  to  damages  caused  by 
the  construction  and  operation  of  the  road  was  a  question  upon 
which  there  was  a  wide  difference  of  opinion  among  lawyers  and 
VOL.  n.— 45 
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judges,  and  was  not  settled  nntil  the  decision  of  this  ooort  in  the 
case  of  Story  v.  Railroad  Co.,  90  N.  Y.  122  (in  October,  1882). 
It  had  been  decided  adversely  to  the  property-owner  by  the  lower 
courts  and  the  Story  Case  was  twice  argued  in  this  court,  and 
from  the  decision  finally  made  three  members  of  the  court  dis- 
sented. The  facts  of  the  Story  Case  were  not  broad  enough  to 
necessarily  cover  the  case  of  an  abutting  owner,  whose  only  prop* 
erty  in  the  street  was  an  easement  for  light,  air  and  access,  and 
hence,  the  right  of  such  owners  to  maintain  actions  for  damages 
was  not  finally  set  at  rest  until  the  decision  in  Lahr  v.  Railway 
Co.,  104  N.  Y.  268;  10  N.  E.  Rep'r,  528  (in  February,  1887). 
This  action  was  commenced  in  August,  1884.  In  view  of  these 
facts  thus  briefly  referred  to,  and  which  now  form  one  of  the 
most  important  and  interesting  chapters  in  the  history  of  litiga- 
tion in  this  state,  it  is  impossible  to  find  a  wrong  motive  in  the 
entry  of  the  defendant  or  its  predecessor,  the  Metropolitan  Rail- 
way Company,  upon  the  street  in  front  of  plaintiff's  property.  It 
had  legislative  and  judicial  authority  to  support  its  acts ;  and,  as- 
suming that  plaintiff  owned  the  fee  in  the  bed  of  the  street  in 
front  of  his  property,  we  do  not  think  that  a  failure  to  institute 
condemnation  proceedings  within  the  two  years  following  the  de- 
cision of  the  Story  Case,  along  the  whole  line  of  its  railway 
through  the  city,  could  be  held  to  be  of  itself  such  a  wanton  and 
oppressive  act  as  to  justify  an  award  of  punitive  damages. 

The  respondent  claims,  however,  that  the  amount  of  the  ver- 
dict proves  that  no  exemplary  damages  were  awarded.  I  do  not 
think  this  claim  is  sustained.  The  verdict  is  undoubtedly  within 
the  estimate  given  by  some  of  the  witnesses,  but  it  is  equally  true 
that  it  is  largely  in  excess  of  the  estimate  of  others,  and  we  are, 
therefore,  unable  to  say  that  the  charge  of  the  court  which  the 
plaintiff  requested  did  not  have  weight  with  the  jury,  and  in- 
fluence their  verdict.  The  form  of  the  exception  is  criticised, 
and  it  is  claimed  that'it  is  insufficient  to  present  any  question  for 
review  in  this  court,  but  we  are  of  the  opinion  that,  interpreted 
in  connection  with  what  preceded  and  followed,  it  was  intended  to 
apply  to  the  request  for  a  raling  upon  the  question  of  exemplary 
damages.  The  judgment  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur. 
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(U  8.  B.  a  406;  -  Ga. .) 

1.  Railroad  Companies.  Accidents  at  Cbossinos.  Nbw  Trials.  Where, 
according  to  the  weight  of  the  evidence,  there  is  grave  doubt  whether  the 
plaintiff  ought  to  recover  any  thing,  the  court  below  is  warranted  in  granting 
a  new  trial,  even  a  second  new  trial,  if  the  damages  found  by  the  jury  are  ex* 
treme  or  excessive.  * 

2.  Going  Upon  Company's  Grounds  to  Avoid  Obstruction.  After  wait- 
ing a  reasonable  time  for  cars  blocking  the  highway  to  be  removed,  a  pedes- 
trian may  turn  aside  to  avoid  the  obstruction,  and  pass  over  the  company's  in- 
closed grounds.    In  so  doing,  he  will  be  no  trespasser. 

3.  Nrgligkncb  a  Question  for  the  Jury.  While  upon  the  company's 
grounds,  under  such  drcumstancee,  the  diligence  for  his  safety  due  from  the 
company,  as  well  as  his  own  diligence  in  guarding  against  danger,  is  for  de- 
termination by  the  jury.  If  the  jury  think  his  presence  ought  to  have  been 
foreeeen  or  anticipated,  ignorance  of  it  would  make  no  difference. 

4.  Particular  means  or  measures  of  diligence  appropriate  for  use  by  each 
party  should  be  left  to  the  jury. 

Denma/rk  &  Adams  for  plaintiff  in  error.    Chisholm  dh  Erwin, 
'  for  defendants  in  error. 

BiiECKLBT,  C.  J.  1.  Although  this  was  the  second  grant  of  a 
new  trial,  we  wonld  be  disposed  to  nphold  it  if  it  rested  alone 
upon  the  ground  that  the  damages  found  by  the  jury  are  exces- 
sive. The  case  is  an  exceedingly  close  one  for  any  recovery  at  all, 
and,  this  being  so,  there  ought  to  be  no  extravagance  or  excess  in 
the  amount  of  damages  which  the  company  shall  pay.  Although 
the  plaintiff  was  under  ten  years  of  age,  he  seems  to  have  been 
a  bright  boy,  having  enough  development  of  mind  to  know  that 
he  was  doing  wrong  not  to  wait  for  the  cars  to  get  out  of  his  way 
at  the  crossing,  and  in  passing  over  the  tracks  in  the  company's 
switching  yard,  where  he  was  injured.  Not  only  his  capacity  to 
know,  but  the  actual  state  of  his  knowledge,  was  shown  by  his 
testimony,  in  so  far  as  the  evidence  given  by  a  child  can  manifest 
the  operations  of  his  own  mind. 

2.  As  there  is  to  be  a  new  trial,  we  will  briefly  indicate  our 
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their  safety.  It  also  appeared  that  the  by-laws  of  the  bank  required  an  exam- 
ination every  three  months,  by  a  committee,  of  all  matters  pertaining  to  the 
affairs  of  the  bank,  and  that  such  examination  was  in  fact  made  every  three 
months  of  the  assets  of  the  bank.  Held,  that  there  waa  saffldent  evidence  to 
sustain  a  finding  of  negligence. 

8.  Evidence  of  the  want  of  such  care  as  the  bailee  generally  bestows  upon 
bis  own  property,  is  strong  and  persuasive  evidence  of  negligence  on  his  part 
with  respect  to  the  property  bailed. 

4.  The  failure  of  the  bank  to  produce  the  cashier  as  a  witness,  or  to  account 
for  his  absence,  waa  a  circumstance  which  afforded  an  inference  against  the 
bank. 

Orin  Oarnhdl  for  appellant.     J.  M.  Landon  for  respondent. 

RuGEB,  C.  J.  Many  of  the  questions  involved  in  this  case  are 
authoritively  decided  in  the  case  of  Pattison  v.  Bank,  80  N.  Y. 
82.  It  is  there  held  that  national  as  well  as  state  banks  have  an- 
thoritj  to  receive  bonds  and  other  secarities,  gratuitously  and 
otherwise,  for  safe-keeping  and  general  banking  purposes,  from 
third  persons,  as  a  customary  and  usual  incident  of  the  business  of 
banking ;  and  that  where  the  proof  shows  that  the  cashier  has 
been  accustomed,  with  the  knowledge  of  the  directors  of  the  bank, 
to  receive  such  deposits,  it  is  a  question  of  fact  for  the  jury  to  de- 
termine whether  he  did  so  on  behalf  of  the  bank  or  as  an  individ- 
ual. It  is  also  plainly  inferable  from  that  case  that  private 
instructions  given  to  the  cashier  by  other  officers  of  the  bank  in 
relation  to  deposits,  which  are  not  communicated  by  him  to  the 
depositors,  do  not  constitute  any  limitation  upon  the  liability  of 
the  bank  in  case  a  loss  occurs.  See,  also,  Caldwell  v.  Bank,  64 
Barb.  333.  It  was  further  held  therein  that  a  bank  is  chargeable 
for  the  loss  of  securities,  gratuitously  kept,  for  gross  negligence 
alone ;  and  that,  having  lawfully  received  securities  on  deposit,  it 
was  bound  either  to  return  them  when  called  for,  or  show  some 
sufficient  ground  for  not  doing  so.  It  is  obvious  that  a  bailee, 
whatever  the  character  of  the  bailment  may  be,  when  its  purpose 
has  been  fully  satisfied  and  performed,  is  bound,  upon  request,  to 
redeliver  the  thing  bailed  to  its  lawful  owner.  This  is  necessarily 
implied,  in  all  cases,  from  the  nature  of  the  contract  of  bailment. 
The  authorities  are  uniform  to  the  effect  that  such  redelivery  may 
be  excused  in  the  case  of  a  bailment  mutually  beneficial  to  the 
parties,*  by  proof  that  the  deposit  has  been  lost  or  destroyed,  with- 
out negligence,  or  the  want  of  such  care  on  the  part  of  a  bailee  as 
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prudent  men,  under  similar  circumstanoes,  commonly  take  of  their 
own  goodg.  In  the  case  of  gratuitous  bailments,  however,  the 
bailee  is  liable  only  when  chargeable  with  gross  neglect.  Edw. 
Bailm.,  §  7  et  seq.;  Jones  Bailm.  23.  It  necessarily  follows  from 
the  nature  of  the  obligation,  and  the  refusal  to  return  the  prop- 
erty,  that  the  burden  of  showing  the  circumstances  of  the  loss 
rests  upon  the  bailee ;  and,  unless  the  evidence  shows  the 
exercise  of  due  care  by  him  according  to  the  nature  of  the  bail- 
ment, he  will  be  held  responsible  for  the  breach  of  his  contract  to 
return  the  property  bailed.  Pattison  v.  Bank,  supra ;  Caldwell 
V.  Bank,  supra ;  Collins  v.  Bennett,  46  N.  T.  490 ;  Cutting  v. 
Marlor,  78  K.  T.  454 ;  J.  Bussell  Manuf  g  Co.  v.  New  Haven 
Steamboat  Co.,  50  N.  Y.  121.  The  sufficiency  of  the  evidence 
to  establish  the  exercise  of  proper  care  will  generally  be  a 
question  of  fact  for  the  jury  to  determine,  upon  all  of  the  circum- 
stances of  the  case ;  and  the  question  here  presented  is  whether, 
under  the  circumstances  proved,  the  jury  was  warranted  in  finding 
that  the  defendant  was  negligent  in  exercising  the  degree  of  care 
required  for  the  safe-keeping  of  the  bonds  in  question. 

The  proof  showed  that  the  plaintiff  was  a  merchant  residing  at 
Troy,  and  a  regular  customer  of  the  bank  ;  and  in  March,  1883, 
left  his  bonds  with  the  bank  as  collateral  security  for  discounts 
made,  and  to  be  made,  for  him  by  such  bank  upon  notes  signed 
by  him  alone ;  and  that  they  were  never  returned,  or  offered  to  be 
returned,  to  him  by  the  bank.     Discounts  and  renewals  upon  the 
security  of  such  bonds  were  obtained  by  the  plaintiff  from  time  to 
time,  extending  over  a  period  of  nearly  four  years,  when  the  last 
discounted  note  held  by   the  bank  was  paid  by  an  agent  of 
the  plaintiff.     Upon  that  occasion  the  cashier  delivered  to  the 
agent,  upon  his  own  suggestion,  a  receipt,  signed  by  him  as  cash- 
ier, acknowledging  that  the  bonds  had  been  received  by  the  bank 
as  collateral  security  for  discounts  made  by  it  to  plaintiff,  and  that, 
all  snch  loans  having  been  paid,  the  bonds  were  retained  for  future 
like  use  or  safe-keeping,  subject  to  the  plaintiff's  order.    Thereaf- 
ter, as  theretofore,  the  bank  continued  to  pay  the  coupons  failing 
due  on  the  bonds  to  the  plaintiff  until  October,  1887.    In  Febru- 
ary, 1887,  the  plaintiff  demanded  the  return  of  the  bonds,  and  was 
informed  that  they  could  not  be  found ;  but  no  information  was 
afforded  him  in  respect  to  the  circumstances  attending  their  dis- 
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appearance,  or  the  mode  by  which  they  had  been  removed,  if  at 
all  from  the  possession  of  the  bank.  Upon  the  trial  the  defend- 
ant gave  evidence  tending  to  show  that  it  was  the  custom  of  the 
bank  to  return  securities  held  as  collateral  to  the  owner  upon  pay- 
ment of  loans ;  but  that  while  they  were  so  held  they  were  Kept, 
with  other  valuable  securities  belonging  to  the  bank,  in  a  steel  box, 
inclosed  in  an  iron  safe,  which  was  inclosed  in  a  vault.  The  iron 
safe,  as  well  as  the  steel  box,  bad  combination  locks ;  and  the  com- 
bination upon  the  steel  box  was  known  to  the  president  and  cash- 
ier alone,  and  the  cashier  alone  had  a  key  thereto.  There  was 
evidence  also  given  to  the  effect  that  the  cashier  had  been  in  the 
employ  of  the  bank  for  many  years,  and  was  a  man  of  good  repu- 
tation until  December,  1887,  when  he  was  removed  from  his 
position  for  the  alleged  reason  that  he  was  a  defaulter.  Neither 
the  circumstances  nor  the  character  of  the  defalcation  was  shown* 
All  the  bank  officers,  except  the  cashier,  testified  that  they  had  no 
knowledge  of  the  possession  by  the  bank  of  the  bonds  in  question, 
or  the  place  where  they  were  kept,  after  the  loans  were  paid ;  and 
that  they,  respectively,  had  not  abstracted  them  from  the  bank. 
The  by-laws  of  the  bank  provided  for  the  appointment  by  its 
president,  once,  at  least,  in  every  tliree  months,  of  a  committee 
consisting  of  two  members  of  the  board,  who,  togetlier  with  the 
president  and  cashier,  should  constitute  a  committee  of  examina- 
tion, and  who  were  required  to  examine  all  matters  '^  pertaining  to 
the  affairs  of  the  institution,"  and  report  the  same  to  the  board. 
In  actual  practice,  examinations  were  made  only  once  in  six 
months,  instead  of  three,  and  by  three  examiners,  instead  of  two. 
The  examinations  were  in  fact  confined  to  the  securities  owned 
by  the  bank,  and  such  as  it  held  as  collateral  for  unpaid  loans ; 
but  the  reports  showed  no  account  of  such  collaterals,  or  of  special 
deposits.  The  bank  was  accustomed  to  receive  special  deposits 
for  safe>keeping  from  its  customers,  which  were  usually  kept  in 
the  \'ault,  but  no  entry  thereof  was  made  on  tlie  books  of  the 
bank,  and  no  subsequent  examination,  inspection  or  report,  in  re- 
lation thereto,  was  ever  made,  or  provided  for  through  by-laws, 
except  as  hereinl>efore  stated.  Examinations  of  the  affairs  of  the 
biink  were  also  annually  made  by  a  government  inspector ;  bat 
they  related  only  to  the  loans,  discounts,  revenues  and  property  of 
the  bank,  and  did  not  include  an  inspection  of  its  special  depoeits 
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or  unretnmed  collaterals.  No  evidence  was  given  tending 
to  show  the  cause  of  the  abstraction  or  disappearance  of  the 
plaintifPs  bonds,  except  that  inferable  from  the  circumstances 
above  enumerated. 

We  are  of  the  opinion  that  the  bank,  under  the  circumstances 
of  this  case,  was  not  a  gratuitous  bailee  of  the  bonds,  and  was,  in 
any  view,  liable,  at  least,  for  the  want  of  ordinary  and  reasonable 
care    and  diligence  in  their    custody.     The  bonds  came  into 
its  hands  in  the  usual  course  of  business,  as  collateral  security  for 
loans  to  a  customer ;  and  it  had  never  relieved  itself  of  the  liabil- 
ity  thereby  incurred  by  returning,  or  offering  to  return,  tbem  to 
their  owner.     On  the  contrary,  it  agreed,  through  its  proper  finan- 
cial agent,  to  continue  as  their  custodian  for  the  purposes  foi 
w^ich  they  had  theretofore  been  employed.    The  maKingof  such 
a  contract  was  clearly  within  the  power  of  the  officer  charged  with 
the  duty  of  negotiating  loans  and  discounts,  as  one  of  the  neces- 
sary incidents  of  the  business  he  was  employed  to  perform.     The 
extension  of  lines  of  discount  and  credit  to  persons  engaged  in 
business  upon  stipulated  securities  is  one  of  the  most  common 
features  of  banking ;  and  it  must  often  happen  that  such  loans  are 
from  time  to  time  wholly  or  practically  paid  and  satisfied.     But 
we  think  this  fact  would  not  change  the  character  of  the  liability 
of  the  bank  in  respect  to  the  safe-keeping  of  such  securities.     In- 
tervals of  days,  weeks  and  months  may  frequently  elapse  between 
discounts ;  and  it  would  be  quite  absurd  to  hold  that  during  these 
periods  the  bank  occupied  any  other  relation  to  its  customer  than 
that  of  custodian  of  his  bonds  for  purposes  deemed  mutually  bene- 
ficial to  both  parties.     The  arrangement  contemplated  a  course  of 
business  which  was  to  continue  for  an  indefinite  period ;  and  the 
notion  that  the  bank  was  responsible  for  the  safe-keeping  of  the 
customer's  securities  so  long,  only,  as  particular  loans  were  run- 
ning, is  founded  upon  too  narrow  a  view  of  the  obligation  of  the 
bank.     The  contract  under  which  the  bank  held  the  bonds  ex- 
tended from  the  time  of  their  reception  until  they  were  finally 
returned  to  the  depositor ;  and  its  liability  remained  unchanged 
80  long  as  the  contract  was  in  force.    Tliis  contract  inured  to  the 
mutual  benefit  of  the  parties,  as  it  afforded  the  depositor  ready 
facilities  for  raising  money;  and  to  the  bank  the  profits  of  the 
business,  the  retention  of  its  customer,  and  adequate  security  from 
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loss  Id  the  transaction  of  its  bnsiness.  Having  arrived  at  the  eon* 
cinsion  that  the  bank  was  not  a  gratnitons  bailee,  but  receiveb  a 
compensation  for  the  bailment,  it  follows  that  it  was  chargeable 
with  the  exercise  of  a  high  degree  of  csu^  in  their  keeping. 

It  is  not  important,  in  this  case,  to  consider  with  critical  ac- 
curacy the  difference  between  the  various  degrees  of  care  required 
as  to  the  several  kinda  ot  bailments^  inasmuch  as  the  evidence  an- 
thorLzed  the  jury  to  find  that  the  defendant  omitted  the  exercise, 
not  only  of  a  high  degree  of  care,  but  also  of  that  denominated 
"  ordinary  or  reasonable  care.'*  The  test  of  what  is  regarded  as 
gross  negligence,  or  a  want  of  the  highest  degree  of  care,  by  a 
bailee,  as  stated  in  the  case  of  Foster  v.  Bank,  17  Mass.  499  (a 
leading  case  in  this  country  upon  the  doctrine  ot  the  non-liability 
of  banks  to  special  depositors},  is  '^  the  degree  of  care  which  is 
necessary  to  avoid  the  imputation  ot  oad  faith;  is  measured  by  the 
carefulness  which  the  depositary  uses  towards  his  own  property 
of  a  similar  kind."  Ordinary  neglect  is  said  in  the  same  case  to  be, 
according  to  Sir  William  Jones,  "  such  as  would  not  be  suffered 
by  men  of  common  prudence  and  discretion."  While  it  is  held 
in  this  state  that  the  fact  that  the  bailee's  property  is  also  stolen 
at  the  same  time  as  that  of  the  bailor  does  not  furnish  conclusive 
evidence  of  the  exercise  of  ordinary  care  (Pattison  v.  Bank),  yet 
it  is  the  uniform  doctrine  of  the  cases  that  evidence  of  a  want  of 
such  care  as  the  bailee  generally  bestows  upon  his  own  propeity 
is  strong  and  persuasive  evidence  of  negligence  on  his  part  with 
respect  to  the  property  bailed. 

We  have  been  unable  to  discover  in  the  evidence  before  us 
proof  of  the  exercise  of  reasonable  care  by  the  baOee  in  the  cus- 
tody and  keeping  of  the  bonds  after  the  loans  were  discharged. 
Wherever  they  might  have  been  kept  while  the  loans  were  pend- 
ing, or  whoever  might  then  have  been  charged  with  their  custody, 
after  that  time  no  effort  or  precaution  seems  to  hav«  been  adopted 
by  the  bank  to  identify  and  protect  the  property  from  misappro- 
priation by  its  officers  and  clerks.  So  far  as  appears,  any  or  all 
of  the  employes  of  the  bank  could  at  any  time  have  abstracted 
what-  the  bank  termed  "  special  deposits,"  and  would  have  been 
practically  safe  from  discovery  or  detection,  except  by  accident  or 
chance,  for  an  indefiuite  period  of  time.  A  course  of  business 
affording  such  opportunities  to  fallible  guardians  presents  an  ir- 
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itisistible  temptation  to  use  the  property  ander  their  control  f er 
ill^al  purposes,  and  nsnally  results  in  the  loes  of  the  securities 
thus  exposed.    First  Nat  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y. 
278.     While  the  bank  protected  its  own  property  from  loss  or 
embezzlement  through  its  employes,  by  entries  in  its  books  as  to 
its  account  and  character,  and  by  frequent  examinations  ascer- 
tained its  safety  and  condition,  no  such  precautions  were  taken 
with  references  to  the  property  of  customers  left  in  its  possession. 
No  precaution  whatever,  either  by  keeping  a  record  of  such  se- 
curities, and  thns  facilitating  the  tracing  and  recovery  of  them  in 
case  of  loss,  or  examinations,  inspections  or  inquiry  in  relation 
thereto,  were  resorted  to  or  provided  for  by  the  defendant ;  but  they 
were  left  exposed  wholly  to  the  self-restraint  and  unguarded  con- 
trol of  those  having  opportunity  to  take  them.     Caldwell  v.  Bank, 
supra.     The  claim  that,  immediately  upon  the  payment  of  the 
loans  for  whose  security  the  bonds  were  held,  the  bank  could 
abandon  their  possession  to  the  officer  receiving  payment  thereof, 
without  incurring  liability  to  their  owner,  is  too  fallacious  to  need 
serious  refutation.    We  think  the  case  fails  to  show  the  exercise 
of  reasonable  care  by  the  bank  in  the  keeping  of  these  bonds. 
A  board  of  directors  which  leaves  the  custody,  control  and  man- 
agement of  its  securities  and  property  to  a  single  officer,  no  matter 
how  high  may  be  his  character  and  reputation,  for  a  long  space  of 
time,  without  supervision,  examination  or  inquiry,  is  justly  sub- 
ject to  the  charge  of  negligence  in  the  performance  of  its  duty. 
It  is  said  in  Morse  on  Banking  (page  77),  as  to  the  duty  of  direct- 
ors of  banks,  that  they  "  are  bound  to  constant  activity,   and 
thorough  acquaintance  with  the  daily  course  of  the  affairs  and 
dealings  of  the  institution.     It  is  their  duty  to  make  this  acquaint- 
ance so  thorough  that  no  officer  can  continue  long  and  consistently 
to  usurp  a  function  of  any  degree  of  importance  whatever  with- 
out their  knowledge."    It  is  further  said  (on  page  84),  in  relation 
to  the  duty  of  a  board  of  directors  in  supervising  the  conduct  of 
the  officers  of  a  bank,  that  if  such  officers  had  borne  bad  charac- 
ters, or  had  circumstances  of  suspicion,  or  demanding  inquiry 
oome  to  the  knowledge  of  the  board,  or  had  the  board,  for  any 
reason,  been  unwilling  to  trust  their  own  property  with  them  in 
the  same  manner  in  which  they  trusted  the  property  of  the  bank, 
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a  case  might  have  been  made  for  holding  the  bank  liable  for  a 
loss  occurring  to  a  special  depositor. 

It  was  said  by  the  late  Ohief  Justice  Charch,  in  Cutting  v. 
Marlor,  78  N.  Y.  46Q,  that  ^^a  corporation  is  represented  by  its 
trustees  and  managers.  Their  acts  are  its  acts,  and  their  neglect 
its  neglect.  The  employment  of  agents  of  good  character  does 
not  discharge  their  whole  duty.  It  is  misconduct  not  to  do  this ; 
but^  in  addition,  they  are  required  to  exercise  such  supervision 
and  vigilance  as  a  discreet  person  would  exercise  over  his  own 
affairs.  The  bank  might  not  be  liable  for  a  single  act  of  fraud  or 
crime  on  the  part  of  an  officer  or  agent,  while  it  would  be  for  a 
continuous  course  of  fraudulent  practice.  *  *  *  Here  were 
no  supervision,  no  meetings,  no  examination,  no  inquiry.  *  *  * 
^  A  system  of  management  of  a  banking-house,  in  which  such  con- 
duct of  its  officers  was  permitted,  was  a  breach  of  duty,  and  grossly 
negligent  towards  its*  dealers,  and  persons  having  stocks  and 
bonds  in  its  keeping.' "  This  language  is  peculiarly  applicable  to 
this  case,  and  correctly  states  the  rule  by  which  the  evidence  for 
the  defense  should  be  considered.  That  evidence  utterly  fails  to 
show  the  exercise  of  that  degree  of  care  which  it  bestowed  upon 
its  own  property,  or  the  circumstances  attending  the  loss  of  the 
bonds  from  which  such  care  might  be  inferred,  and  fully  sup- 
ports the  verdict  of  the  jury.  The  defaulting  cashier  was  not 
called  to  explain  their  disappearance,  or  to  state  whether  he  took 
them  or  not ;  and  no  explanation  was  given  why  he  was  not  so 
called.  He  was  the  agent  whom  the  bank  had  employed  as  the 
custodian  of  its  funds,  and  represented  it  in  its  transactions  with 
the  public ;  and,  in  the  absence  of  other  sufficient  evidence  of 
their  loss,  we  think  it  was  the  duty  of  the  bank,  if  it  was  able  to 
do  so,  to  produce  this  witness  for  examination  on  the  trial,  and, 
in  the  absence  of  such  testimony,  the  jury  might  well  have  found 
that  the  defendant  had  not  sufficiently  shown  that  the  bonds  were 
lost  without  neglect  on  its  part.  The  evidence  was  insufficient  to 
establish,  as  a  proposition  of  law,  that  the  cashier  had  stolen  the 
bonds,  or  that  they  were  appropriated  by  him ;  and  it  was  a  poB- 
sible  explanation  or  solution  of  their  non-delivery  that  they  had 
been  inadvertently  mislaid,  or  delivered  to  another  depositor,  bj 
some  officer  of  the  bank,  or  were  used  by  the  cashier  in  the  busi- 
ness of  the  bank,  or  appropriated  by  the  defaulting  cashier  after 
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his  miBOondnct  had  been  discovered.  We  think  the  charge  of  the 
court  was  not  justly  subject  to  criticism  in  respect  to  remarks 
made  relative  to  the  degree  of  care  required  of  the  bank  to  relieve 
itself  from  liability  to  the  plaintiff.  Under  the  principles  govern- 
ing the  case  hereinbefore  laid  down,  the  bank  was  liable  for  an 
omission  to  exercise  ordinary  and  reasonable  care  in  protecting 
the  property  of  its  customers ;  and  such  care,  we  think,  exchides 
the  commission  of  any  act  of  negligence  by  the  bailee.  In  pur- 
suance of  these  views,  the  judgments  of  the  courts  below  should 
be  affirmed. 
All  concur;  Gray,  J.,  in  result. 

1.  UaUlity  of  bank  for  special  deposits. —  Maury  ▼.  Coyle,  34  Md.  235  ; 
Fodter  v.  Essex  Bank,  17  Mass.  497  ;  Smith  ▼.  First  National  Bank.  99 
Mass.  Wi ;  Ldineaster  €k).  National  Bank  ▼.  Smith,  63  Penn.  St.  47 ;  Scott  v. 
National  Bank,  72  Penn.  St.  471;  DeHaven  v.  Kensington  National  Bank,  81 
Penn.  St.  95;  First  National  Bank  v.  Rex,  89  Penn.  St.  808;  First  National 
Bank  ▼.  Zent,  89  Ohio  St.  105  ;  Griffith  v.  Zifferwick,  28  Ohio  St.  388 ;  First 
National  Bank  ▼.  Ocean  National  Bank,  60  N.  Y.  295 ;  Pattison  v.  Syracuse 
National  Bank,  80  N.  Y.  94  ;  Chattahoochee  National  Bank  v.  Schley,  58  Ga. 
S69;  Levy  v.  Pike,  25  La.  Ann.  630  ;  Whitney  v.  First  National  Bank,  55  Vt. 
154;  StOTgesY.  Keith,  57  Dl.  451;  Qiblin  v.  McMallen,  L.  R.,  2  C.  P.  817; 
United  Society  of  Shakers  v.  Underwood,  9  Bash,  609. 

2.  IJafaOity  of  bank  for  property  pledged  as  coUateral  secnrity. — Catting 
▼.  Marlor,  78  N.  Y.  454;  Jenkins  v.  National  VUlage  Bank,  58  Me.  275; 
Dearborn  ▼.  Union  National  Bank,  58  Me.  278 ;  Third  National  Bank  v. 
Boyd,  44  Md.  47;  Prather  ▼.  Kean,  29  Fed.  Rep'r,  498. 

Where  bonds  or  other  property  are  left  with  a  bank  to  be  used  as  collateral 
security  from  time  to  time,  the  bank  owes  the  same  duty  to  the  owner  regard- 
ing them  when  they  are  not  in  actual  use  as  collateral  as  when  in  use.  Third 
National  Bank  t.  Boyd,  44  Md.  47;  Prather  ▼.  Kean,  29  Fed.  Rep'r,  498. 


HOWBLL   ET  AL.   V.  RoBERTS   ET  AL. 
(45  N.  W.  R.  988;  —  Neb. .) 

1.  Stockholdisrs.  Statute  Imposing  Liabilitt  ,Whbther  Penal.  Limi- 
tation. Section  186,  chapter  16,  Compiled  Statutes  of  Nebraska,  which  makes 
stockholders  in  a  corporation  liable  for  debts  contracted  by  the  corporation 
while  its  officers  are  in  default  in  publishing  an  annual  notice,  stating  *'  the 
amount  of  all  existing  debts  of  the  corporation,"  is  qiuisi  penal,  but  is  not  a 
penalty,  the  evident  purpose  being  to  secure  the  rights  of  creditors,  and  an 
action  to  reoover  sach  debts  is  not  barred  by  the  statute  of  limitations  in  one 
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Mamiiig  ds  Keester  for  plaiatife  in  error.     O.  6*.  Flantburg 
for  defendants  in  error. 

Maxwell,  J.  This  action  is  brought  upon  f oar  drafts,  each  for 
$1,200,  which  were  drawn  upon  and  accepted  by  the  Nebraska 
Lamber  Oompan j  of  Red  Clond.  The  drafts  are  dated  December 
5,  1886,  and  were  payable,  respectively,  February  10,  1886, 
February  25,  1886,  March  15,  1886  and  March  25,  1886.  The 
drafts  not  being  paid,  an  action  was  brought  on  the  28th  of 
December,  1887,  against  the  defendants,  who  were  the  stock- 
holders in  the  corporation.  A  demurrer  to  the  petition  was  sus- 
tained  in  the  court  below,  and  the  action  dismissed.  The  plain. 
tifE  in  the  petition,  after  stating  the  incorporation  of  the  lumber 
company,  and  that  the  defendants  were  the  stockholders  thereof, 
the  acceptance  of  the  drafts,  etc.,  alleges :  "  The  said  Nebraska 
Lumber  Company,  its  officers,  agents,  directors,  stockholders, 
managers  or  servants,  did  not  at  any  time  post,  in  a  conspicuous 
place,  at  the  places  of  doing  business  of  said  corporation,  subject 
to  public  inspection,  a  copy  of  the  by-laws  of  said  corporation,  and 
the  names  of  all  officers  appended  thereto ;  and  said  Nebraska 
Lumber  Company  neglected  to  give  notice  annually  in  some  news- 
paper printed  in  the  county  or  counties,  it  which  its  business  was 
transacted  (there  being  newspapers  printed  in  the  said  counties)) 
of  the  amount  of  all  existing  debts  of  the  corporation,  signed  by 
the  president  and  a  majority  of  the  directors,  as  required  by  the 
statutes  of  the  state  of  Nebraska ;  that  all  of  said  defendants  were 
stockholders  in  said  Nebraska  Lumber  Company,  and  were  such 
stockholders  at  the  time  of  such  default  in  failure  to  give  the 
notice  first  above  mentioned,  and  when  such  stockholders  at  the 
time  of  the  failure  to  post  a  notice  stating  the  names  of  officers 
and  the  place  of  doing  business,  and  were  stockholders  at  the  time 
of  the  failure  to  give  a  notice  of  indebtedness  required  by  law, 
as  above  stated,  and  were  such  stockholders  at  the  time  the  debt 
owing  to  this  plaintiff  was  contracted ;  that  by  reason  of  anch 
neglect  and  default  the  said  defendants,  stockholders  as  aforesaid, 
would  become  liable  for  the  debt  now  owing  from  the  Nebraska 
Lumber  Company  to  this  plaintiff ;  that  said  corporation  was  at 
the  time  the  indebtedness  herein  stated  was  contracted,  and  now 
is,  insolvent." 
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There  are  f oar  connts  in  the  petition,  one  upon  each  draft.  It 
is  sought  to  make  the  stockholders  personally  liable  because  they 
failed  to  pnblish  the  annual  statement  required  by  law.  Section 
136,  chapter  16,  Compiled  Statutes,  provides  that  ^^  every  corpora- 
tion  hereafter  created  shall  give  notice  annually,  in  some  newspaper 
printed  in  the  county  or  counties  in  which  the  business  is  trans- 
acted, and,  in  case  there  is  no  newspaper  printed  therein,  then  in 
the  nearest  paper  in  the  state  of  the  amount  of  all  the  existing 
debts  of  the  corporation,  which  notice  shall  be  signed  by  the  pres- 
ident and  the  majority  of  the  directors ;  and  if  any  corporation 
shall  fail  to  do  so,  all  the  stockholders  of  the  corporation  shall  be 
jointly  and  severally  liable  for  all  the  debts  of  the  corporation  then 
existing,  and  for  all  that  shall  be  contracted  before  such  notice  is 
given."  It  is  claimed  by  the  attorneys  for  the  defendants  that 
the  provision  in  question  is  a  penalty,  and  hence  that  under  section 
13  of  the  Code  this  action  is  barred  in  one  year  from  the  time  the 
cause  of  action  accrues,  and  this  is  the  principal  question  in  the 
case.  In  White  v.  Blum,  4  Neb.  563,  Lake,  C.  J.,  in  speaking  of 
the  personal  liability  of  stockholders  in  a  railway  corporation, 
says :  ^'  The  first  is  the  only  individual  liability  to  which  a  stock- 
holder in  a  railroad  company  can  possibly  be  subjected  if  the  law 
be  faithfully  observed,  while  that  given  by  sections  136  and  139 
may  be  regarded  as  being  in  the  nature  of  a  penalty  denounced 
against  all  the  members  of  a  corporation,  whenever  it  fails  to  ob* 
serve  those  reasonable  rules  which  the  legislature  seems  to  have 
considered  necessary  for  the  protection  of  the  public  against  the 
evils  of  corrupt  and  irresponsible  organizations  that  might  other- 
wise exist."  In  Smith  v.  Steele,  8  Neb.  115,  the  precise  question 
here  involved  was  before  the  court,  and  it  was  held  that  the  stock- 
holders were  personally  liable  for  all  debts  contracted  by  a  corpo« 
ration  while  the  officers  were  in  default  in  publishing  the  notice 
required.     Citing  Garrison  v.  Howe,  17  N.  Y.  458. 

The  question  was  again  before  the  supreme  court  in  Doolittle 
V.  Marsh,  11  Neb.  243;  9  N.  W.  Kep'r,  54,  in  an  action  to  sub- 
ject the  property  of  the  stockholders  of  the  Omaha  Street  Rail- 
-way  Company  to  the  payment  of  a  judgment  recovered  by  Mrs. 
Doolittle  against  said  railway  for  injuries  sustained  by  her  while 
attempting  to  alight  from  one  of  its  cars.  It  was  held  that  the 
debts  referred  to  in  sections  136  and  139  of  chapter  16  were  those 
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arising  apon  contract,  and  not  damages  for  torts.  Judge  Cobb 
in  the  opinion  says:  ^'The  debts  spoken  of  in  the  two  sections 
undoubtedly  are  only  those  obligations  arising  on  express  and  im- 
plied contracts  growing  out  of  dealings  between  the  corporation 
and  other  corporations  or  individuals,  where  the  financial  condi- 
tion of  such  corporations  would  or  might  be  the  foundation  of 
credit.  The  law  has  made  it  one  of  the  conditions  upon  which 
the  promoters  and  managers  of  corporations  may  do  business 
without  risk  to  their  private  fortunes,  that  such  corporation  shall 
publish  annually  a  true  statement  ^  of  the  amount  of  all  the  exist- 
ing debts  of  the  corporation.'  The  only  useful  end  which  such  state- 
ment can  serve  is  to  furnish  persons,  about  to  give  such  corpora^ 
tion  credit,  a  basis  of  information  for  their  guidance.  The  tangi- 
ble  personal  property  of  the  corporation  shows  for  itself;  its  real 
estate  can  be  learned  from  the  records ;  but,  in  order  to  be  enabled 
to  properly  rate  its  credit,  one  must  know  the  amount  of  its 
debts."  This,  in  our  view,  is  a  correct  statement  of  the  law.  Seo 
tion  136  of  chapter  16,  while  in  the  nature  of  a  penalty,  and  in 
some  of  the  cases  is  spoken  of  as  such,  yet  is  not  a  penalty  in 
fact.  It  is  designed  for  the  safety  of  creditors  of  irresponsible 
corporations.  It  is  a  provision  that,  in  case  the  officers  of  a  cor- 
poration fail  to  publish  an  annual  statement  setting  forth  the  facts 
required  by  statute  showing  the  financial  condition  of  such  corpo- 
ration, and  while  thus  in  default  debts  are  contracted  by  the 
corporation,  the  stockholders  are  liable  for  such  debts.  The  stat- 
ute is  qtLoai  penal,  but  not  a  penalty,  and  a  cause  of  action  is  not 
barred  in  one  year  from  the  time  the  cause  of  action  accrues,  the 
limitation  being  the  same  as  in  other  contracts.  The  judgment 
of  the  district  court  is  reversed,  and  the  cause  remanded  for  farther 
proceedings. 

The  other  judges  concur. 

The  same  statute  which  was  under  consideration  in  the  foregoing  case,  was 
again  passed  npon  and  the  above  decision  approved  and  followed  In  Coj  et  al. 
y.  Jones  et  al.  (Neb.),  47  N.  W.  Rep'r,  008.  See,  also,  Wolverton  v.  Taylor* 
post,  and  Cochran  v.  Wiechers,  post. 
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WOLVKBTON  KT  AL.  V.  GeOBOB  H.  TaYLOB  &  Co.   BT  AL. 

(S3N.  E.  B.  1007;  —  Ul. .) 

1.  Stockholders.  Statute  Imposhtg  Inditidual  Liability,  Whetheb 
Pbkal.  Limitations.  An  Illinois  statute  provides  that  if  the  indebtedness  of 
any  corporation  shall  exceed  the  amount  of  its  capital  stock  the  directors  and 
offloeiB  assenting  thereto  *'  shall  be  personally  and  individually  liable  for  sach 
excess  to  the  creditors  of  such  corporation."  Held,  that  the  statute  did  not 
impose  a  penalty,  and  that  an  action  thereunder  was  not  barred  within  the  time 
limited  for  the  recovery  of  penalties. 

2.  Natubb  of  the  Liability  Under  the  STArirrB.  The  liability  nnder 
said  statute  is  not  absolute,  but  is  only  to  be  enforced  to  the  extent  that  the 
corporation  fails  to  pay  its  creditors,  and  is,  therefore,  in  the  nature  of  a  secu- 
rity to  the  creditors  of  the  corporation. 

3.  When  AirriOK  Under  Statute  Accrues.  The  action  does  not  accrue 
immediately  upon  the  officers  assenting  to  the  excessive  indebtedness,  but 
only  upon  the  maturing  of  the  debt  or  some  part  thereof. 

4.  Limitation.  In  this  case,  which  was  a  bill  in  favor  of  the  holders  of  a 
series  of  notes  forming  a  part  of  such  excessive  indebtedness,  it  was  held  that 
the  action  did  not  accrue  until  the  maturity  of  the  first  of  said  notes,  and  was 
not  barred  until  the  lapse  of  the  statutory  period  from  that  time. 

Oanrider  H.  WiUett  for  appellantB.  Edward  F.  Oortan  and 
Edward  TF.  RusseU  for  appellees. 

Wilkin,  J.    Bill  in  chancery,  by  appellants  against  appellees, 
to  enforce  an  alleged  liability  against  the  said  George  H.  Taylor 
and  William  H.  Langley  as  directors  and  president  and  treasurer 
of  a  corporation  called   "  Geo.  H.  Taylor  &  Co.,"  nnder  section 
16,  chapter  32,  Revised  Statutes, entitled  ''Corporations."     The 
bill  is  on  behalf  of  appellants,  and  all  other  creditors  of  said  cor- 
poration who  shaU  come  in  and  contribute  to  the  expense  of  the 
suit     It  was  filed  in  the  superior  court  of  Cook  county  on  the  12th 
day  of  January,  1888.     It  appears  from  the  allegations  of  the  bill 
that  said  George  H.  Taylor  &  Co.  was  duly  organized  as  a  corpora- 
tion, under  the  laws  of  this  state,  for  the  purpose  of  manufactur- 
ing, purchasing  and  selling*  paper  bags  and  other  articles  pertain- 
ing to  the  paper  trade,  and  that  while  engaged  in  carrying  on  its 
said  business  it  executed  twelve  certain  promissory  notes  payable 
to  the  order  of  Lucius  Clark  &  Co.    These  notes  were  all  ex- 
ecuted more  than  five  years  prior  to  the  filing  of  the  bill,  but  be- 
tween the  date  of  the'ir  maturity  and  the  bringing  of  the  action 
VOL.  II.— 47 
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lefis  than  fiTe  years  had  elapsed.  They  were  for  difierent  amountSy 
running  from  $725  to  $1,252  —  aggregating  about  $10,000. 
Prior  to  the  filing  of  this  bill,  two  of  these  notes  had  been  as- 
signed by  said  payee,  Lucius  Clark  &  Co.,  to  the  complainant 
Wolverton,  four  to  the  complainant,  the  North-Western  National 
Bank  of  Chicago,  and  six  to  complainant  Charles  A.  Clark.  It  is 
alleged  in  said  bill  that  when  said  notes  were  executed,  and  the 
indebte<iness  for  which  they  were  given  contracted,  the  defendant 
George  H.  Taylor  was  director  and  president,  and  the  said  Wil- 
liam H.  Longley  was  director  and  treasurer,  of  said  corporation, 
and  at  said  time  the  indebtedness  of  said  corporation  exceeded  its 
capital  stock,  of  $50,000,  to  the  extent  of  $100,000,  to  which  said 
Taylor  and  Longley,  as  such  directors  and  president  and  treasurer, 
assented.  It  is  also  alleged  in  said  bill  that  said  corporation  is  in- 
solvent, and  has  ceased  to  do  business.  The  statute  of  limitations 
having  been  set  up  by  defendants  by  way  of  demurrer  to  the  bill, 
complainants,  by  leave  of  court,  filed  an  amendment  thereto,  in 
which  they  alleged  that  they  had  no  knowledge  of  the  fact  that 
the  indebtedness  of  the  said  corporation  exceeded  it«  capital  stock 
until  its  financial  failure  and  refusal  to  pay  its  debts,  February 
28,  1883,  and  that,  if  any  cause  of  action  accrued  to  them  at  the 
date  of  said  notes,  the  holders  of  the  same  at  that  time,  and  the 
complainants  since,  had  no  knowledge  of  the  existence  of  such 
cause  of  action,  which  was  fraudulently  concealed  from  the  hold- 
ers of  said  notes  by  said  defendants  until  February  28,  1883.  To 
the  bill  as  thus  amended  defendants  again  demurred,  alleging  as 
special  cause  therefor  that  it  appeared  upon  the  face  of  the  bill 
that  the  cause  of  action  sought  to  be  enforced  against  them  did 
not  accrue  within  two  years  nor  within  five  years  prior  to  the 
commencement  of  the  suit.  The  superior  court  sustained  the  de- 
murrer, and  dismissed  the  biU,  at  complainants'  cost.  The  appel- 
late court  of  the  first  district  affirmed  that  decree,  and  complain- 
ants below  again  appealed. 

The  section  of  the  statute  under  which  the  bill  is  filed  is  as  fol- 
lows :  "  If  the  indebtedness  of  any  stock  corporation  shall  exceed 
the  amount  of  its  capital  stock,  the  directors  and  officers  of  such 
corporation  assenting  thereto  shall  be  personally  and  individually 
liable  for  such  excess  to  the  creditors  of  such  corporation."  Rev. 
St.  111.,  chap.  32,  §  16.     No  question  is  made  as  to  the  sufficiency 
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of  the  bill  to  charge  appellees  ander  this  section,  had  it  been  filed 
in  apt  time.  The  sole  question  for  decision  is,  do  the  facts  stated 
in  the  bill  bring  the  cause  of  action  within  the  bar  of  the  statute 
of  limitations? 

The  demurrer  Is  based  upon  two  propositions,  viz. :  (1)  The 
liability,  of  appellees,  if  any  exists,  is  for  a  statutory  penalty,  the 
cause  of  action  against  them  accruing  immediately  upon  their  as- 
senting to  the  excessive  indebtedness ;  and,  therefore,  the  two  years' 
bar,  under  section  14,  chapter  83,Bevised  Statutes,  entitled  '^  Limi* 
tations,"  was  complete  when  the  bill  was  filed.  (2)  Although  the 
liability  is  not  penal,  the  cause  of  action  accrued  at  the  date  of  con- 
tracting the  excessive  indebtedness ;  and,  therefore,  the  five  years' 
bar,  under  that  clause  of  section  15,  chapter  83,  which  provides  that 
all  civil  actions  not  otherwise  provided  for  shall  be  commenced 
within  five  years  next  after  the  cause  of  action  accrued,  had  run 
before  the  bill  was  filed.  To  the  first  of  these  propositions,  ap- 
pellants reply,  the  action  is  not  for  the  recovery  of  a  statutory 
penalty ;  and  to  the  second,  that,  the  liability  not  being  penal, 
the  cause  of  action  did  not  accrue  until  said  notes  became  due, 
and,  therefore,  five  years  had  not  run  when  the  bill  was  filed. 

A  penal  statute  is  defined  to  be  "  one  which  imposes  a  forfeit- 
ure or  penalty  for  transgressing  its  provisions,  or  for  doing  a  thing 
prohibited-"     Potter  Dwar.  St.  74.    A  penalty  "  is  in  the  natare 
of  punishment  for  the  non-performance  of  an  act,  or  for  the  per- 
formance of  an  unlawful  act"     It  involves  the  idea  of  punish- 
ment, whether  enforced  by  a  civil  or  criminal  procedure.     And. 
Diet.  Law,  763.     In  the  absence  of  statutory  prohibition,  it  is  not 
unlawful  for  the  officers  of  a  corporation  to  contract  debts  in  ex- 
cess of  its  capital  stock.     Unless  restricted  by  statute,  corporations, 
as  individuals,  may  contract  debts  to  the  full  extent  of  their  credit, 
without  reference  to  the  amount  of  their  capital  stock.     Neither 
is  it,  under  all  circumstances,  bad  management  in  a  corporation  to 
contract  debts  in  excess  of  the  amount  of  its  capital  stock.     Its 
assets  may  be  of  such  value  as  to  give  it  credit,  and  warrant  the 
incurring  of  liabilities  far  beyond  that  amount.     While  statutes 
in  some  states,  by  different  forms  of  language,  limit  the  right  of 
such  officers  to  contract  indebtedness  beyond  prescribed  limits,  in 
others  no  restriction  whatever  has  been  enacted ;  and  in  many  of 
those  in  which  a  limit  is  prescribed  the  indebtedness  which  may 
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be  contracted  is  not  limited  by  the  amount  of  capital  Btock,  but 
may  equal  twice  or  three  times  that  amount.  If,  therefore,  such 
enactments  are  to  be  understood  as  indicating  that  it  is  deemed 
unwise  to  allow  corporations  to  incur  liabilities  beyond  a  pre- 
.  scribed  limit,  it  must  be  admitted  that  the  sentiment  is  by  no 
means  harmonious  as  to  where  the  limit  should  be  placed.  These 
statutes  do  not,  therefore,  indicate,  as  contended  by  counsel  for 
appellee,  that  legislatures  have  considered  it  bad  management  in 
the  aSairs  of  a  corporation  to  contract  debts  beyond  the  amount 
of  its  capital  stock.  Section  16  of  our  statute  does  not  prohibit 
the  contracting  indebtedness  in  excess  of  capital  stock  ;  neither 
does  it,  in  terms,  inflict  a  penalty  for  so  doing.  Therefore,  a  pro- 
hibition cannot  be  implied ;  and  to  say,  as  counsel  insist  should 
be  done,  that  the  assenting  is  made  unlawful  by  the  infliction  of 
a  penalty,  is  to  assume  the  very  question  controverted.  While  it 
is  true  that  statutes  of  other  states,  making  officers  of  corpora- 
tions individually  liable  for  contracting  debts  beyond  a  prescribed 
limit,  have  been  held  to  be  penal,  the  language  of  those  statutes 
will  be  found  materially  different  from  ours,  and,  so  far  as  we 
have  been  able  to  ascertain,  expressly  prohibit  the  incurring  of  lia- 
bilities beyond  certain  limits  fixed.  In  Homor  v.  Henning,  93  U. 
S,  228,  the  supreme  court  of  the  United  States,  in  passing  upon  an 
act  of  congress  regulating  corporations  in  the  District  of  Columbia, 
the  language  of  which  is  almost  identical  with  that  of  our  sutute, 
held  that  the  act  was  not  penal,  for  reasons  which  we  think  unan- 
swerable. We  followed  that  decision  in  Low  v.  Buchanan,  94 
111.  76,  in  holding  that  the  liability  created  by  section  16  could 
only  be  enforced  in  chancery;  and  this  is,  in  effect,  deciding  that 
the  action  is  not  for  the  recovery  of  a  penalty.  "  It  is  a  universal 
rule  in  equity  never  to  enforce  either  a  penalty  *or  a  forfeiture." 
2  Story,  Eq.  Jur.,  §  1319 ;  Queenan  v.  Palmer,  117  111.  619;  7 
N.  E.  Eep'r,  613.  In  2  Mor.  Priv.  Corp.,  §  908,  it  is  said :  "  It 
is  not  always  quite  clear  what  the  courts  mean  to  express  bj'  say- 
ing that  ^atutes  of  this  character  are  penal,  and  that  they  impose 
upon  the  directors  a  penal  liability.  The  liability  of  directors 
under  such  a  statute  is  undoubtedly  not  the  result  of  a  contract 
between  the  directors  and  the  creditors  of  the  corporation;  but 
that  is  evidently  not  what  the  courts  mean  to  express.  The  lia* 
bilities  of  directors  to  creditors  for  a  tort,  or  a  misapplication  of 


WOLVERTON  V.    OeOBGB  H.  TaTLOR  &  Co.  373 

corporate  funds,  or  a  breach  of  trust,  does  not  arise  out  of  contract ; 
yet  the  courts  would  certainly  not  call  this  a  penal  liability  or  re- 
fuse to  enforce  it  because  it  arose  under  the  laws  of  a  foreign 
state.  Nor  is  the  liability  of  the  directors  under  these  statutes 
penal  in  the  sense  in  which  the  word  ^  penal '  is  used  in  criminal 
law.  It  is  not  a  penalty  or  fine  imposed  by  the  state  for  the  in- 
fraction of  public  law.  The  liability  of  the  directors  is  both  in 
form  and  substance  a  private  obligation,  similar  in  many  respects 
to  that  of  sureties.  It  is  imposed  by  the  legislature,  partly  for 
the  purpose  of  inducing  the  directors  to  do  their  prescribed  duties 
and  partly  for  the  purpose  of  securing  the  company's  creditors 
from  losses  caused  by  those  who  have  control  over  the  company's 
funds.  The  statute  imposing  this  liability  establishes  a  new  rule 
of  private  right  —  a  rule  which,  although  unknown  to  the  com- 
mon law,  may  be  founded  on  sound  principles  of  justice  and  ex- 
pediency." In  Neal  v.  Briggs,  12  Ga.  104,  it  is  directly  held 
that  a  provision  in  the  charter  of  a  corporation  prohibiting  the 
contracting  of  debts  in  excess  of  three  times  the  amount  of  the 
capital  stock  paid  in  is  not  penal  within  the  statute  of  that 
state  limiting  the  bringing  of  penal  actions  to  a  period  of  six 
months.  We  are  clearly  of  the  opinion  that  this  action  cannot 
be  held  to  be  an  action  for  the  recovery  of  a  penalty,  within  the 
meaning  of  section   14  of  our  statute  of  limitations. 

This  view  does  not  conflict  with  that  expressed  by  the  appellate 
court  of  the  first  district ;  but  it  was  there  held  that  although  the 
statute  is  not  penal,  still  the  cause  of  action  authorized  by  it  ac- 
crues immediately  upon  the  officers  assenting  to  the  excessive  in- 
debtedness, and  hence  in  this  case  the  five  years'  bar  was  complete 
when  the  bill  was  filed.  In  this  view  we  do  not  concur.  We 
are  unable  to  perceive  upon  what  legal  principle  it  can  be  main- 
tained that  the  liability  of  appellees,  though  not  penal,  accrued  at 
the  date  of  the  execution  of  the  notes  in  suit.  The  object  of  such 
statutes,  says  Thompson  in  his  work  on  the  Liability  of  Officers 
and  Agents  of  Corporations,  page  456,  section  20,  is  to  afford 
creditors  of  corporations  better  security  for  their  debts.  And 
again,  in  section  23,  he  says :  ^^  By  the  analogy  of  cases  which  re- 
late to  the  liability  of  shareholders  who  are  not  directors,  it  would 
seem  clear,  in  the  absence  of  any  thing  in  the  statutes  importing 
the  contrary,  that  a  creditor  could  not  proceed  against  the  officers 
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of  a  corporation  without  first  having  obtained  a  judgment  against 
the  corporation.  This  would  seem  to  be  true  for  stronger  reasons 
than  in  the  case  of  stockholders*;  for  the  liability  of  the  directors 
is,  like  that  of  a  snrety«  strioti  juriSy  and  obviously  ought  not  to 
attach  so  long  as  the  debt  can  be  made  out  of  the  company.  And 
so  it  has  been  held  under  a  statute  charging  the  directors  of 
insurance  companies  with  liability  for  losses  on  policies  issued 
after  the  company  was  under  a  liability  to  an  amount  equal  to  its 
capital  stock."  See,  also,  2  Mor.  Priv.  Corp.,  §  908,  supra.  Even 
in  cases  holding  such  enactments  penal  in  their  nature,  the  fund 
arising  therefrom  is  not  treated  as  a  penalty,  but  rather  as  a  fund 
for  the  indemnity  of  all  creditors ;  the  measure  of  recovery  being 
limited  by  the  excess  assented  to.  Sturges  v.  Burton,  8  Ohio  St 
215.  In  Homor  v«  Henning,  supra,  it  is  said :  ^  But  it  is  not 
readily  to  be  believed  that  congress  intended  to  make  the  trustees 
liable  beyond  the  debts  of  the  bank  which  it  failed  or  refused  to 
pay ;  yet,  if  the  excess  is  a  penalty,  it  would  be  no  defense  for  the 
directors  to  plead  that  the  bank  was  ready  and  willing,  and  had 
never  refused,  to  pay  when  demand  was  made.  In  fact,  whUe 
the  bank,  outside  of  its  capital  stock,  may  have  had  $1,000,000  in 
its  vaults  ready  to  pay,  a  single  creditor,  who  had  never  demanded 
his  money  of  the  bank,  could  sue  the  trustees."  Tlie  act  is  also 
spoken  of  in  that  opinion  as  being  ^^  for  the  benefit  of  the 
creditors  generally^  when  the  bank  proves  insolvent."  And  again 
it  is  said,  in  the  same  case  :  ^^  We  are  of  opinion  that  the  fair  and 
reasonable  construction  of  the  act  is  that  the  trustees  who  assent 
to  an  increase  of  the  indebtedness  of  tlie  corporation  beyond 
its  capital  stock  are  to  be  held  guilty  of  a  violation  of  their  trust; 
that  congress  intended  that,  so  far  as  this  excess  of  indebtedness 
ever  capital  stock  was  necessary,  they  should  make  good  the 
debts  of  the  creditors  who  had  been  the  sufferers  by  their  breach  of 
trust ;  that  this  liability  constitutes  a  fund  for  the  benefit  of  all 
the  creditors,  who  are  entitled  to  share  in  it,  in  proportion  to  the 
amount  of  their  debts,  so  far  as  may  be  necessary  to  pay  these 
debts.  The  remedy  for  this  violation  of  duty  as  trustees  is,  in  its 
nature,  appropriate  to  a  court  of  chanceiy.  The  power  and  in- 
strumentalities of  that  court  enable  it  to  ascertain  the  excess  of  the 
indebtedness  over  the  capital  stock,  the  amount  of  this  which 
each  trustee  may  have  assented  to,  and  the  extent  to  which  the 
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funds  of  the  corporation  may  be  resorted  to  for  the  payment  of  the 
debts ;  also,  the  number  and  names  of  the  creditors,  the  amount  of 
their  several  debts ;  to  determine  the  sum  to  be  recovered  of  the 
trustees,  and  apportioned  among  the  creditors — in  a  manner 
which  the  trial  by  jury,  and  the  rigid  rules  of  common-law  pro- 
ceedings, render  impossible." 

In  Low  V.  Buchanan,  supra,  we  said  :  '^  After  a  careful  consid- 
eration of  the  matter,  we  have  reached  the  conclusion  that  di- 
rectors and  officers  of  stock  corporations  who  incur  liabilities 
nnder  the  section  in  question  become  bound  and  answerable,  not 
to  some  particular  creditor,  but,  in  the  language  of  the  act,  to  the 
*•  creditors ; '  that  is,  all  the  creditors.  This  construction  puts  all 
the  creditors  upon  a  perfect  equality,  and  is  in  conformity  with 
the  express  words  of  the  act  It  was,  doubtless,  the  object  and 
purpose  of  the  legislature  that  all  claims  arising  under  the  pro- 
visions of  the  section  in  question  should  be  regarded  in  the  nature 
of  a  trust  fund,  to  be  collected  and  divided  pro  rata  among  all  the 
creditors;  and,  if  we  are  correct  in  this  conclusion,  it  is  quite 
manifest  that  this  distribution  of  the  fund  could  only  be  made  in 
a  court  of  equity."  We  also  then  held  that  all  that  had  been  said 
m  Homor  v.  Henning  as  to  the  appropriateness  of  a  chancery 
proceeding  under  the  act  of  congress  applied  with  equal  force  to 
our  statute. 

We  think  it  clear  that  the  liability  of  corporation  officers  under 
section  16,  supra,  is  not  an  absolute  liability,  but  is  only  to  be  en- 
forced  to  the  extent  that  the  corporation  fails  to  pay  its  creditors; 
that  the  liability  is  in  the  nature  of  security  to  all  the  creditors  of 
the  corporation.  If  this  conclusion  is  correct,  the  citation  of  au- 
thorities is  unnecessary  to  show  that  no  action  can  be  maintained 
against  the  officers  until  the  corporation  is  in  default.  For  aught 
that  appears  in  this  bill,  George  H .  Taylor  &  Co.,  at  the  time 
these  notes  were  given,  had  assets  representing  not  only  its  $50,000 
capital  stock,  but  the  full  amount  of  its  excessive  indebtedness  — 
in  other  words  was  perfectly  solvent ;  ready  and  willing  to  pay  all 
its  debts  as  they  matured.  Suppose  the  payee  of  these  notes  had 
then  filed  a  bill  against  appellees  to  enforce  payment.  Would  it 
be  pretended^  in  the  light  of  Hornor  v.  Henning,  supra,  that  it 
could  have  been  maintained  ?  Could  not  the  defendants  have  an- 
swered that  the  corporation  was  solvent;  "  ready  and  willing  and 
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had  never  refused,  to  pay  when  demand  was  made? "  It  is  said^ 
however,  that  if  the  cause  of  action  does  not  accrue  until  the  ma- 
tnritj  of  the  debt  a  bill  cannot  be  maintained  until  all  the  debts  of 
the  corporation  are  due,  because  the  liability  is  for  the  benefit  of ' 
all  creditors,  and  must  be  enforced  by  a  single  bill ;  and,  there- 
fore, it  is  argued,  the  remedy  becomes  impracticable,  or  may  be 
so  rendered  by  the  officers  contracting  debts  to  mature  at  a  remote 
period  in  the  future.  It  does  not  follow  that,  because  the  creditor 
who  files  the  bill  must  allege  and  prove  the  corporation  in  default 
as  to  his  debt,  he  cannot  maintain  the  bill  until  all  debts  against 
the  corporation  are  due.  On  the  allegations  of  the  bill  in  qaestion 
there  can  be  no  doubt  as  to  -the  power  of  a  court  of  chancery  to 
bring  before  it  the  corporation,  all  its  officers  who  had  assented  to 
excessive  indebtedness,  as  well  as  all  its  creditors,  and  in  the  lan- 
guage of  Justice  Miller,  which,  we  have  said,  is  equally  applicable 
to  our  statute,  ^'  ascertain  the  excess  of  the  indebtedness  over  the 
capital  stock,  the  amount  of  this  which  each  trustee  may  have 
assented  to,  and  the  extent  to  which  the  funds  of  the  corporation 
may  be  resorted  to  for  thepayment  of  the  debts;  also,  the  number 
and  names  of  the  creditors,  the  amount  of  their  several  debts  — 
to  determine  the  sum  to  be  recovered  of  the  trustees,  and  appor- 
tioned among  the  creditors."  But,  if  the  difficulties  supposed  to 
exist  under  the  construction  that  the  action  accrues  only  on  the 
maturity  of  the  indebtedness  were  real,  they  could  not  be  avoided 
by  holding  that  it  accrues  at  the  date  of  the  contract.  The  statute 
certainly  does  not  mean  that  the  officers  shall  only  become  liable 
for  one  act  of  assenting  to  excessive  indebtedness  during  the  life 
of  the  corporation.  The  amount  in  excess  may  continue  to  be  in- 
creased from  time  to  time  by  different  officers,  running  over  a 
period  of  years.  By  a  single  bill,  for  the  benefit  of  all  the  cred- 
itors, against  all  these  officers,  that  excess  may  be  recovered,  and 
made  a  fund  for  the  payment  of  all  the  debts.  From  what  date 
would  the  statute  of  limitations  begin  to  run,  in  such  a  case  !  The 
officers,  if  liable  at  all,  are  liable  to  all  the  creditors  of  the  cor- 
poration — those  existing  prior  to  the  contract  creating  the  exces- 
sive indebtedness ;  those  whose  debts  are  created  thereby;  and 
also  those  who  may  afterward  become  its  creditors.  As  to  the 
subsequent  creditors,  could  it  be  said  the  cause  of  action  accrued 
before  they  became  creditors  ?  The  action  must  be  for  their  bene* 
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fit,  as  well  as  that  of  all  others ;  and  yet  they  may  not  have 
become  creditors  of  the  corporation  until  more  than  five  years 
after  the  first  assenting  to  excessive  indebtedness. 

The  statute  not  being  penal^  but  intended  to  afford  additional 
Becority  to  creditors,  it  should  be  so  construed  as  to  efiectuate  that 
parpose,  without  imposing  punishment  upon  the  ofiSicers,  or  hard- 
ship upon  the  creditors.  To  hold  that  the  officers  may  be  sued 
the  moment  they  assent  to  the  excessive  indebtedness,  would 
operate  by  way  of  punishment,  by  compelling  them  to  pay  debts 
long  before  they  become  due.  On  the  other  hand,  that  construe- 
tioD  would  operate  harshly  on  creditors.  They  have  not  the 
means  of  knowing  that  the  indebtedness  of  a  corporation  has  been 
allowed  to  exceed  its  capital  stock,  and  may  in  good  faith  give 
credit  to  a  perfectly  solvent  and  even  wealthy  corporation,  for  a 
term  of  years.  By  all  reasonable  rules  of  business,  they  cannot  be 
required  to  look  to  the  collection  of  their  debts  until  they  are  due 
and  yet,  under  the  rule  contended  for,  should  they  find  it  neces- 
sary to  resort  to  this  statutory  liability  of  officers,  they  may  be 
confronted  with  the  statute  of  limitation,  and  told  that  its  bar  be- 
came complete  long  before  the  maturity  of  the  debt  sought  to  be 
recovered. 

We  hold  that  the  cause  of  action  set  forth  in  this  bill  did  not 
accrue  until  the  maturity  of  the  notes  therein  described;  that  the 
action  is  not  for  the  recovery  of  a  penalty;  and,  five  years  between 
the  date  of  the  maturity  of  the  first  of  said  notes  to  fall  due  and 
the  filing  of  the  bill  not  having  intervened,  the  action  was  not 
barred.  The  demurrer  to  the  bill  should,  therefore,  have  been 
overruled. 

Seversed  and  remanded. 

Shope,  C.  J.,  and  Bailey,  J.,  dissent. 

See  Howell  v.  Roberts,  ante,  and  Cochran  ▼.  Weichers,  post,  and  note. 
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1.  COBTOBATIONS.      LlABIUTTOF  STOCKHOLDERS.      SUBVIVAL  .OF  ACTIONS. 

A  stfttate  of  New  Tork  provides  as  foUows :  <Mn  limited  liability  companies 
all  the  etoekholders  shall  be  severally  indlvidnally  liable  to  the  creditors  of 
VOL,  II.— 48 
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the  companj  in  which  they  are  stockholdera  to  an  amount  eqaal  to  the  amoant 
of  stock  held  by  them,  respectively,  for  all  debts  and  contracts  made  by  sach 
company,  nntil  the  whole  amoant  of  capital  stock  fixed  and  limited  by  such 
company  has  been  paid  in,  and  a  certificate  thereof  has  been  made  and  re- 
corded as  hereinafter  prescribed."  Held,  that  the  liability  thereby  created  was 
in  the  nature  of  a  contract  liability  and  not  of  a  penal  nature,  and,  consequently, 
that  in  case  of  the  death  of  a  stockholder,  it  would  survive  agkinst  his  personal 
representatives. 

Ahbett  <fe  F'tdler  {Henry  Schmitt  of  counsel)  for  appellants. 
Henry  2>.  Hotchkias  for  respondents. 

O'Brien,  J.  The  plaintiffs  are  judgment  creditors  of  the 
American  Opera  Company,  Limited,  a  domestic  corporation 
formed  under  chapter  611  of  the  Laws  of  1875,  for  the  incorpora- 
tion of  business  corporations  with  limited  liability.  The  capital 
stock  of  the  company  was  fixed  at  $500,000,  only  $148,000  of 
which  was  ever  paid  in,  and  no  certificate  that  the  capital  stock 
had  been  paid  ia  has  ever  been  made  or  recorded,  as  prescribed 
by  the  statute  under  which  the  company  was  incorporated.  The 
plaintiffs'  action  is  in  the  nature  of  a  creditors'  suit  to  settle  the 
affairs  of  the  American  Opera  Company,  Limited,  and  to  dis- 
tribute its  assets,  as  well  as  the  proceeds  of  the  stockholders*  in- 
dividual liability,  among  the  company's  creditors.  Pfohl  v.  Simp- 
son, 74  N.  Y.  137.  The  complaint  alleges  the  incorporation  of 
the  company ;  the  amount  of  its  capital  stock ;  the  amount  paid 
in,  as  above  stated ;  and  the  fact  that  no  certificate  of  the  com- 
pany had  been  made  or  filed  as  required  by  the  statute.  Numerous 
persons  have  been  joined  as  defendants  with  the  opera  company, 
as  to  whom  it  is  alleged  that  they  are  either  creditors  or  stock- 
holders of  the  company,  and  among  these  William  A.  Weichers 
was  named  as  a  defendant  as  to  whom  it  was  claimed  that  he  was 
a  stockholder  holding  twenty-five  shares  of  the  stock  of  the  com- 
pany. It  is  also  alleged  in  the  complaint  that  several  of  the  parties 
defendant  who  were  stockholders  were  indebted  to  the  company 
for  their  stock.  This  allegation  is  general,  and  the  particular 
persons  claimed  to  be  so  indebted  are  not  named.  Weichers  was 
served  with  the  complaint,  and  appeared  and  answered.  On  or 
about  December  14,  1888,  he  died,  leaving  a  last  will  and  testa- 
ment wherein  he  appointed  executors.  The  will  has  been  ad- 
mitted to  probate  by  the  surrogate  of  New  York  county,  and  let- 
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ters  testamentary  issaed  to  the  executors,  who  have  qualified  and 
taken  upon  themselves  the  execution  of  the  will.  After  the  deatli 
of  Weichers  the  plaintiffs  applied  to  the  special  term  to  revive 
and  continue  the  action  against  the  executors,  and  the  special  term 
denied  the  motion,  upon  the  ground  that  the  cause  of  action  stated 
in  the  complaint  against  the  deceased  was  of  a  penal  character,  and 
did  not  survive.  Upon  appeal  to  the  general  term  from  this  order, 
it  was  reversed,  and  the  court  directed  that  the  action  be  revived 
and  continued  against  the  executors  of  Weichers,  and  that  the 
plaintiffs  have  leave  to  serve  a  supplemental  summons  and  com- 
plaint on  the  executors.  From  the  order  of  reversal  the  executors 
Jiave  appealed  to  this  court. 

The  cause  of  action  stated  in  the  complaint  against  the  stock- 
holders is  two-fold.  First,  it  is  alleged  that  many  of  them  are 
indebted  to  the  company  for  their  capital  stock ;  and,  second,  that 
as  the  capital  stock  was  never  fully  paid  in,  and  no  certificate 
thereof  ever  made  or  filed,  the  defendants  who  were  stockholders 
are  liable  for  its  debts  to  the  extent  of  their  stock.  The  question 
is  whether  a  liability  of  this  character  on  the  part  of  a  stockholder 
to  the  creditors  of  a  corporation  survives.  If  the  liability  is 
penal  in  its  nature,  it  is  conceded  that  it  does  not  survive ;  while 
if  the  liability  is  in  the  nature  of  a  contract  obligation  it  is  con- 
ceded that  it  does. 

The  provision  of  the  statute  of  1875  (chap.  611,  §  37), 
upon  which  this  section  is  based,  so  far  as  the  stockholders  are 
ooncemed,  is  as  follows :  '^  In  limited  liability  companies  all  the 
stockholders  shall  be  severally  individually  liable  to  the  creditors 
of  the  company  in  which  they  are  stockholders  to  an  amount 
equal  to  the  amount  of  stock  held  by  them,  respectively,  for  all 
debts  and  contracts  made  by  such  company,  until  the  whole 
amount  of  capital  stock  fixed  and  limited  by  such  company  has 
been  paid  in,  and  a  certificate  thereof  has  been  made  and  recorded 
as  hereinafter  prescribed."  We  think  the  liability  created  by  this 
statute  survived  the  death  of  the  stockholder,  and  continues  against 
the  executors.  It  is  not  like  the  liability  of  a  trustee  for  neglect- 
ing to  make  a  report,  or  for  declaring  dividends  out  of  capital 
stock,  or  acts  of  a  kindred  character.  These  are  breaches  of  duty 
on  the  part  of  the  managing  agents  of  the  corporation  for  which 
the  statute  has  made  them  liable,  and  this  liabilty  cannot  be  said 
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to  reet  upon  or  grow  out  of  a  contract.  The  liability  of  a  stock- 
holder in  the  present  case  is  different.  Upon  becoming  the  owner 
of  the  stock,  he  voluntarily  assumes  the  obligations  imposed  by 
the  statute,  and  the  creditors  of  the  corporation  who  trast  it  may 
be  said  to  do  so  upon  the  faith  of  the  statute,  which  is  part  of  the 
contract.  The  statutory  obligation  is  inherent  in  and  forms  apart 
of  every  contract  that  the  corporation  makes  with  ci*editor8  prior 
to  the  time  that  the  certificate  required  by  the  statute  is«filed.  In 
Lowry  v.  Inman,  46  N.  Y.  119,  Allen,  J.,  stated  the  principle 
(pages  125,  126)  as  follows :  "  A  personal  liability  of  stockholders 
for  the  debts  of  a  corporation^  in  virtue  of  the  charter,  is  not  in 
the  nature  of  a  penalty  or  forfeiture,  and  does  not  exist  solely  as 
a  liability  imposed  by  statute.  It  is  not  enforced  simply  as  a  stat- 
utory obligation,  but  is  regarded  as  voluntarily  assumed  by  the  act 
of  becoming  a  stockholder.  By  such  act  he  assents  to  be  bound, 
or  that  his  property  shall  be  charged  with  debts  of  the  corpora- 
tion, to  the  extent  and  in  the  manner  prescribed  by  the  act  of  in- 
corporation." In  Wiles  v.  Suydam,  64  N.  Y.  173,  it  was  sought 
to  hold  the  defendant  as  a  stockholder  in  a  manufacturing  com- 
pany on  his  liabilty  under  section  10  of  the  act  of  1848,  chapter 
40  —  a  section  which,  in  substance,  is  almost  identical  with  the  one 
now  under  consideration ;  and  also  as  a  trustee  on  his  liability  for- 
all  the  debts,  because  of  a  failure  to  file  a  report.  A  demurrer 
on  the  ground  of  the  improper  joinder  of  causes  of  action  was 
sustained.  The  court,  distinguishing  between  the  two  kinds  of 
liability,  said  (Church,  C.  J.):  "The  cause  of  action  against  the 
defendant  as  a  stockholder  consists  of  the  debt,  and  the  liability 
created  by  statute  against  stockholders  when  the  stock  has  not 
been  paid  in,  and  a  certificate  of  that  fact  recorded.  *  *  * 
The  first  cause  of  action  against  the  defendant  as  a  stockholder  is 
an  action  on  contract.  The  six  years'  statute  of  limitations  applies^ 
The  defendant  is  entitled  to  contribution."  The  liability  of 
Weicbers,  therefore,  being  in  the  nature  of  a  contract  obligation, 
it  survived  his  death,  and  the  action  can  be  continued  against  his 
personal  representatives. 

In  Bailey  v.  Hollister,  26  N.  Y.  112,  the  court  expressly  recog- 
nized  this  principle.  Gould,  J.,  said  :  "  It  will  be  conceded  that, 
when  a  stockholder  in  any  corporation  dies,  his  estate  succeeds 
him  in  the  title  to,  and  the  rights  in,  the  stock  he  held.  Of  necessity. 
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it  must  take  that  title  and  those  rights  subject  to  any  liability  then 
existing  npon  them ;  and  so  long  as  the  estate  is,  by  operation  of 
law^  the  holder  of  such  stock,  the  estate  must  become  responsible 
for  any  obligations  accming  daring  that  time,  which  the  law  may 
impose  npon  any  holder  of  the  stock,  as  snch.  Snch  liability 
proceeds,  not  from  any  new  contract,  made  by  or  on  behalf  of  the 
estate,  but  is  inherent  in  the  property  itself ;  *  *  *  or,  call- 
ing it  a  ^  contract  liability,'  it  arises  out  of  a  contract  made  by  the 
stockholder,  and  binding  his  personal  representatives  as  it  bound 
him,  as  long  as  the  relation  of  stockholder  existed."  The  liability 
of  the  estate  of  the  deceased  stockholder  under  the  statute  is  so  well 
established  upon  principle  and  authority  that  further  discussion  is 
unnecessary.  Chase  v.  Lord,  77  N.  Y.  1 ;  Flash  v.  Conn,  109  TJ. 
S.  871;  3  Sup.  Ot.  Kep'r,  263 ;  Eichmond  v.  Irons,  121  U.  S.  27; 
7  Snp.  Ct.  Rep'r,  788.  The  order  of  the  special  term  denying 
the  motion  to  revive  and  continue  the  action  against  the  executors 
was  properly  reversed  by  the  general  term,  and  its  order  of  re- 
Tersal  should  be  affirmed,  with  costs. 
All  concur. 

STATUTORY  LIABILITY  OP  STOCKHOLDERS,  WHEN  PENAL. 
1.  Statement  of  the  question. —  Namerous  statates  imposiDg  a  personal  lia- 
bility upon  the  officers  or  stockholders  of  a  corporation  have  been  declared 
by  the  courts  to  be  penal  in  their  nature,  and  the  usual  incidents  of  penal 
statates  have  been  applied  to  the  attempts  to  enforce  liability  under  them. 
Whether  these  decisions  are  founded  upon  sound  legal  principles,  we  shall . 
not  stop  to  inquire.  Mr.  Morawetz  chaUenges  their  correctness  and  states  his 
views  as  follows: 

"  It  is  not  always  quite  clear  what  the  courts  mean  to  express  by  stating 
that  statutes  of  this  character  are  '  penal '  and  that  they  impose  upon  the 
directors  a  '  penal  liability.' 

"The  liability  of  the  directors  under  such  a  statute  is  undoubtedly  not  the 
resalt  of  a  contract  between  the  directors  and  the  creditors  of  the  corporation ; 
bat  that  is  evidently  not  what  the  courts  mean  to  express.  The  liability  of 
directors  to  creditors  for  a  tort,  or  a  misapplication  of  corporate  funds,  or 
breach  of  trust,  does  not  arise  out  of  contract;  yet  the  courts  would  certainly 
not  call  this  a  penal  liability,  or  refuse  to  enforce  it  because  it  arose  under  the 
laws  of  a  foreign  state. 

"  Nor  is  the  liability  of  the  directors  under  these  statutes  penal  in  the  sense 
fai  which  the  word  '  penal '  is  used  in  criminal  law;  it  is  not  a  penalty  or  fine 
impofied  by  the  state  for  the  infraction  of  a  public  law. 

•<  The  liability  of  the  directors  is  both  in  form  and  in  substance  a  private  ob- 
HgtLtlon,  similar  In  many  respects  to  that  of  sureties.  It  is  imposed  by  the 
3aghil*ture  partly  for  the  purpose  of  inducing  the  directors  to  do  their  pre- 
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scribed  duties,  and  partlj  for  the  purpose  of  securing  the  company's  creditors 
from  losses  caused  by  the  acts  of  those  who  have  control  over  the  oompanj'a 
fortunes.  The  statutes  imposing  this  liability  establish  a  new  rule  of  private 
right  — a  rule  which,  although  unknown  to  the  common  law,  may  be  founded 
on  sound  principles  of  justice  and  expediency.  The  only  reason  why  this  lia- 
bility is  called  penal  appears  to  be  that  it  does  not  exist  at  common  law,  and 
is  neither  created  by  contract,  nor  given  as  compensation  for  a  direct  and  im- 
mediate wrong  done  by  the  directors  to  the  creditors  of  the  company."  3  Mor. 
Cor.,  §  908. 

The  position,  however,  that  these  statutes  are  penal  in  certain  cases  is, 
doubtless,  too  well  established  and  supported  by  too  many  decisions  to  be 
overthrown  or  abandoned,  even  if  the  position  is  not  well  taken.  The  im- 
portant thing,  therefore,  is  to  be  able  to  determine  what  statutes  come  within 
the  rule  and  what  do  not. 

2.  Statutes  universally  held  not  to  be  penal. —  Statutes  which  impose  a  per- 
sonal liability  upon  stockholders  for  the  debts  of  the  corporation,  as  a  neces- 
sary consequence  of  their  being  or  becoming  stockholders,  are  not  penal  in 
their  nature  and  have  never  t>een  held  so  to  be.  2  Mor.  Corp.,  §§  872,  877; 
Hawthorn  v.  Calef,  2  Wall.  10;  Corning  v.  McCullough,  1  N.  Y.  47;  Queenan 
V.  Palmer,  117  111.  619. 

3.  Statutes  universally  held  to  be  penaL — The  following  classes  of  statutes 
imposing  individual  liability  upon  officers  or  stockholders,  have  uniformly 
been  held  to  be  penal  in  their  nature.  Statutes  imposing  a  liability  upon  cer- 
tain officers  for  a  neglect  or  failure  to  make  certain  reports  required  by  law. 
Qregory  v.  German  Bank,  8  Col.  832;  Halsey  v.  McLean,  12  Allen,  438;  Britung 
V.  Lindaur,  37  Mich.  217;  Cable  v.  McCune,  26  Mo.  871;  Derrickson  v.  Smith* 
27  N.  J.  L.  166;  Victory  Webb  Printing,  etc.,  Co.  v.  Beecher,  26  Hun.  48; 
Garrison  v.  Howe,  17  N.  Y.  458;  Merchants*  Bank  v.  Beecher,  85  N.  Y.  412; 
Miller  v.  White,  50  N.  Y.  137;  Adams  v.  Mills,  60  N.  Y.  586;  Wiles  v  Suydam, 
64  N.  Y.  173;  Losee  v.  BuUard,  79  N.  Y.  404 ;  Knox  v.  Baldwin,  80  N.  Y.  610; 
Stokes  V.  Stickney,  96  N.  Y.  823;  Bird  v.  Hayden.  1  Robt.  (N.  Y.)883;  McHarg 
V.  Eastman,  35  How.  Pr.  205;  S.  C,  7  Bobt.  137;  Steam  Engine  Co.  v.  Hubbard, 
101  U.  S.  188;  Chase  v.  Curtis,  118  U.  S.  452;  Union  Iron  Co.  v.  Pierce,  4  Bias. 
827.  Additional  citations  to  this  point  will  be  found  in  note  to  Gaus  v. 
Switzer,  post. 

Statutes  imposing  a  liability  upon  certain  persons  for  making  a  false  report 
or  certificate.  '  Attrill  v.  Huntington,  70  Md.  191;  Stebbins  v.  Edmonds,  12 
Gray,  203;  Veeder  v.  Baker,  83  N.  Y.  156.  Or  for  declaring  a  dividend  when 
the  corporation  is  insolvent  or  which  impairs  its  capital.  Rorke  v.  Thomas, 
56  N.  Y.  559. 

4.  Statutes  making  stockholders  liable  until  the  capital  is  paid  in  and  oertafi- 
oate  filed.— Statutes  of  this  character  have  been  held  not  to  be  penal  except  in 
Illinois.  Flash  v.  Conn,  16  Fla.  428;  Norris  v.  Wrenshall,  84  Md.  492;  Attrill  v. 
Huntington,  70  Md.  191,  197;  Wiles  v.  Suydam,  64  N.  Y.  173;  Flash  v.  Conn, 
109  U.  S.  371.  In  Wiles  v.  Suydam  the  court  says:  "  In  effect  the  sUtute  in 
such  a  case  withdraws  the  protection  of  the  corporation  from  the  stockholders, 
and  regards  them  as  liable  to  the  extent  of  the  amount  of  their  stock  as  co- 
partners."   64  N.  Y.  176. 

A  statute  of  Illinois  enacted  in  1857  for  the  formation  of  corporations  for 
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manafacturing,  mining,  mechanical  or  ehemica]  parposes,  contained  a  provis- 
ion of  this  character.  This  statute  was  enforced  in  several  cases  without  any 
discussion  of  whether  or  not  it  was  penal  in  its  nature.  Culver  v.  Third  Na- 
tional Bank,  64  111.  528;  Steel  v.  Dunne,  05  111.  298;  Harper  v.  Union  Manf. 
Co.,  100  111.  225.  In  the  former  two  cases  the  suits  were  at  law  hj  a  sin- 
gle  creditor  against  a  single  stockholder.  In  the  latter  case  it  was  held  that  the 
remedy  was  in  equity  only,  on  hehalf  of  all  the  creditors  and  against  all  the 
stockholders.  The  statute  made  the  stockholders ' '  severally  individually  liable 
to  the  creditors  of  the  company  to  an  amount  equal/'  etc.  Laws  1857,  p« 
168,  §  9.  In  Richardson  v.  Akin,  87  111.  138,  the  same  statute  is  spoken  of 
as  penal  in  its  nature. 

A  similar  statute  applicable  to  insurance  companies  was  for  a  time  enforced 
without  any  question  being  made  as  to  its  penal  character.  Butler  v.  Walker, 
80  111.  845;  Gulliver  v.  Roelle,  100  111.  141.  Subsequently  it  was  declared  to 
be  penal.  Dlversey  v.  Smith,  103  111.  878;  Gridley  v.  Barnes,  103  111.  211; 
Weidenger  v.  Bpruance,  101  111.  278;  Junker  v.  Euhnen,  18  111.  App.  478. 
The  statute  in  regard  to  insurance  companies  provided  that  a  certificate  should 
be  made  and  filed  with  the  auditor  of  state  showing  among  other  things,  that 
the  capital  had  been  paid  in  and  was  possessed  in  money  or  authorized  securi* 
ties,  that  the  auditor  should  deliver  to  the  company  a  certified  copy  of  the 
charter  and  certificates  filed  with  him,  which  should  be  recorded  in  the  county 
where  the  company  was  located  and  which  should  thereupon  be  its  authority 
to  commence  business  and  issue  policies.  The  supreme  court  held  that  this  was 
equvalent  to  an  express  prohibition  against  doing  business  until  the  capital 
had  been  paid  in  and  the  law  complied  with,  and  that  the  provision  making 
the  stockholders  liable  for  the  debts  of  the  company  until  the  capital  was  paid 
in  and  certificate  filed,  was  a  penalty  imposed  for  a  violation  of  the  statute  in 
commencing  business  without  authority  to  do  so. 

5.  Statutes  making  certain  officers  liable  in  case  the  debts  exceed  a  cer- 
tain  amount. — These  statutes  may  be  divided  into  two  classes:  those  which 
contain  an  express  prohibition  against  the  debts  exceeding  a  certain  sum  and 
those  which  do  not.  Statutes  of  the  latter  class  have  been  held  not  to  be 
penal  in  all  the  cases  that  have  come  under  our  observation.  Hornor  v.  Hen* . 
ning,  93  U.  8.  228;  Wolverton  v.  Taylor,  ante;  Low  v.  Buchanan.  94  111.  76. 

Statutes  of  the  former  class  have  been  held  to  be  penal  except  in  Georgia. 
Irvine  t.  McEeon,  28  Cal.  472;  First  National  Bank  v.  Price,  33  Md.  487; 
Kritzer  v.  Woodson,  19  Mo.  327;  Sturges  v.  Burton,  8  Ohio  St.  215.  Contra, 
Neal  V.  Briggs,  12  Ga.  104.  The  latter  is  a  very  elaborately  considered  case, 
but  the  opinion  is  too  extended  to  be  quoted.  In  Sturges  v.  Burton,  which 
panono  npon  a  statute  substantially  the  same,  the  court  says: 

*'  There  are  these  peculiar  features  in  the  relation  of  creditors  who  are  au- 
thorised to  sue  directors  under  this  section,  and  which,  to  a  majority  of  the 
court,  yery  clearly  distinguish  the  ground  of  the  action  from  contract, 
and  show  that  the  action  provided  for  is  a  penal  action  :  (1)  The  section  does 
not  make  the  directors  personally  liable  on  the  contracts  of  indebtedness  which 
created  the  excess,  but  solely  for  the  excess  itself.  (2)  The  liability  of  the  direct - 
era  for  the  amount  of  this  excess,  is  not  to  the  persons  who  hold  the  contracts  of 
indebtedness  created  in  excess  of  the  limitation,  but  to  any  creditor  or  creditors 
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of  the  bank.  Henee  the  groand  of  the  action  is  not  the  oiiginAl  eontnete  with 
the  crediton  ;  those  oontrmcts  simply  giro  any  of  them  the  right  or  title  to  sae 
as  plaintiff.  (8)  The  amoant  of  the  reoorery  by  any  creditor  does  not  depend 
*upon  the  amoant  the  hank  owes  him,  nor  upon  the  natnre  of  the  debt  dae  to 
him  ;  under  the  statute,  the  creditor  who  saes  recovers  the  amoant  of  the  ex- 
cess, and,  that  too,  whetlier  the  debt  due  the  plaintiff  forms  a  part  of  the  excess 
or  not.  (4)  The  liability  of  the  directors  is  provided  for  as  in  penal  statotee, 
to  vindicate  a  violation  of  law.  (6)  The  action  provided  is  the  asaal  action 
prescribed  by  penal  statute  to  recover  a  penalty.  (6)  The  action  of  the  creditor 
must  be  debt,  whether  his  contracts  with  the  bank  be  such  as  to  anthorize 
such  a  form  of  action  or  not."    Sturges  v.  Burton,  8  Ohio  St.  216. 

6.  CMteirion  for  determining  whether  saoh  statates  are  penal  or  other- 
wise. — It  cannot  be  denied  that  a  liability  which  is  imposed  upon  a  person  as  a 
consequence  of  the  doing  or  omission  of  an  act,  and  which  is  not  measured  by 
any  injury  flowing  from  the  act  or  omission,  is  in  the  nature  of  a  punishment. 
A  statute,  therefore,  which  imposes  such  a  liability,  does,  in  effect,  inflict  a 
penalty  and  is  of  a  penal  character. 

"  It  is  the  effect,  not  the  form,  of  the  statute  that  is  to  be  considered,"  eays 
the  supreme  court  of  Illinois.  *'  and  when  its  object  is  clearly  to  inflict  a  pun- 
ishment on  a  party  for  violating  it  —  i.  e. ,  doing  what  Is  prohibited,  or  failing 
to  do  what  is  commanded  to  be  done  —  it  is  penal  in  its  character,  and  the  dr- 
cumstance  that  in  punishing,  a  remedy  is  likewise  afforded  to  those  having 
an  interest  in  the  observance  of  the  statute,  is  unimportant."  Diversey  y. 
Smith,  108  III.  878,  890. 

Whether,  because  a  statute  imposes  a  liability  which  is  in  the  nature  of  a 
punishment  and  is,  therefore,  penal  in  its  nature,  it  should  be  classed  as  a  penal 
statute,  with  all  the  consequences  which  necessarily  follow  that  conclusion,  is 
a  question  of  serious  import.  Many  statutes  are  penal  in  their  nature  and 
effbct  which  are  not  classed  as  penal  statutes.  On  this  subject  Mr.  Sedgwick, 
in  his  work  on  Constitutional  and  Statutory  Law,  says: 

*'  The  question  is  often  raised,  whether  a  given  statute  is  properly  to  be 
classed  as  a  penal  or  a  remedial  law;  and  it  does  not  seem  clearly  settled  what 
constitutes  a  penal  statute.  A  statute  declaring  that  an  indictment  for  an  of- 
fense committed  otl  board  of  a  boat  navigating  a  river  or  canal,  may  be  foand 
in  any  county  through  which  the  vessel  shall  pass,  has  been  said  not  to  be, 
properly  speaking,  a  penal  statute, as  it  neither  creates  the  offense,  prescribes 
the  punishment,  nor  alters  the  mode  of  trial;  it  merely  changes  the  venue. 
The  People  v.  Hulse,  8  Hill,  809.  In  Maine,  it  has  been  said,  that  a  statute 
declaring  that  any  person  who  assists  a  debtor  to  defraud  his  creditor  by  niak- 
ing  a  fraudulent  concealment  or  transfer  of  his  property,  shall  be  anawerable 
in  a  special  action  on  the  case  of  any  creditor,  in  double  the  amount  so  fraud- 
ulently concealed  or  transferred,  is  not  a  penal  statute.  Frohock  v.  Pattee, 
88  Me.  108.  See,  also,  Quimby  v.  Carter,  20  Me.  218;  Philbrook  v.  Hand* 
ley,  27  Me.  58;  Thacher  v.  Jones,  81  Me.  528.  A  statute  giving  double 
damages  to  a  landlord  against  a  stranger  for  assisting  a  tenant  in  carrying  off 
and  concealing  his  goods,  by  which  the  plaintiff  was  prevented  from  distrain- 
ing for  his  rent,  has  been  said  in  England  to  be  a  purely  remedial  statate- 
Stanley  v.  Wharton,  9  Price,  801.  And  so,  in  Massaehasetts,  a  statute  giTtng* 
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doable  dftmagoB  against  a  town,  for  an  i^jarj  to  the  plaintiff  caased  by  a  de- 
fect in  a  highway,  has  been  similarly  regarded.  Shaw,  C.  J.,  in  delivering 
the  opinion  of  the  court,  said.  '  We  think  the  action  in  the  present  case  is 
purely  remedial,  and  that  it  has  none  of  the  characteristics  of  a  penal  prosecu- 
tion. All  damages  for  neglect  or  breach  of  duty  operate  to  a  certain  extent  as 
punishment;  but  the  distinction  is  [in  the  case  of  a  penal  action],  that  it  is 
procwcuted  for  the  purpose  of  punishment,  and  to  deter  others  in  offending  in 
like  manner.  Here  the  plaintiff  sets  out  the  'liability  of  the  town  to  repair 
an  injury  to  himself  from  a  failure  to  perform  that  duty.  The  law  gives  him 
enhanced  damages;  but  they  are  recoverable  to  his  own  use,  and  in  form  and 
substance  the  suit  calls  for  indemnity.'  Reed  v.  Norfield,  18  Pick.  94,  100, 
101.  And  on  the  ground  tliat  it  was  not  a  penal  action,  it  was  held  in  this 
case  not  to  be  necessary  that  the  declaration  should  conclude,  contra  f&rmam 
statrUi,  See  to  this  latter  point  Wells  v.  Iggulden,  5  Dowl.  &  Hayt,  10 Mass. 
36  ;  Nichols  v.  Squire,  9  Pick.  168;  Lee  v.  Clark,  2  East,  833;  Newcomb  v. 
Butterfield,  8  Johns.  266.  So,  too,  it  has  been  said,  a  statute  giving  four  times 
as  much  damage  as  is  allowed  by  law  for  the  detention  of  other  debts,  is  penal 
in  its  character;  but  as  it  is  given  to  the  party  injured,  who  seeks  the  recovery 
of  a  just  debt,  to  which  the  increased  damages  are  made  an  incident,  a  suit 
therefor  is  not  properly  to  be  regarded  as  a  penal  action.  The  Suffolk  Bank 
▼.  The  Worcester  Bank,  5  Pick.  106  ;  Reed  v.  Northfield,  18  Pick,  94;  Palmer 
▼.  York  Bank,  18  Me.  166;  Bayard  v.  Smith,  17  Wend.  88. 

"  But  on  the  contrary  where  a  statute  gave  treble  damage  against  any  per- 
son who  should  commit  waste  on  land  pending  a  suit  for  its  recovery,  the 
court  said,  Ihat  the  act  did  not  apply  to  a  party  wholly  ignorant  that  any  suit 
was  pending,  saying:  '  We  can  hardly  suppose  the  legislature  intended  to 
punish  so  severely,  a  trespasser  wholly  ignorant  of  the  pendency  of  the  suit. 
The  statute  is  highly  penal,  and  should,  therefore,  be  limited  in  its  application 
to  the  object  the  legislature  had  in  view.'  Reed  v.  Davis  et  al.,  8  Pick.  515, 
516.  Where  a  bridge  company  act  declared  that  it  should  not  be  lawful  for  any 
person  to  cross  the  lake  over  which  the  bridge  was  constructed,  within  three 
miles  of  it,  without  paying  toll,  a  person  entered  the  lake  on  the  ice  six  miles 
from  the  bridge,  and  came  off  on  the  other  side  six  rods  from  it.  In  an  action 
brought  to  recover  back  tolls  paid,  the  court  held  that  no  toll  could  be  de- 
manded, saying:  *  The  act  is  in  a  measure  penal,  and  ought  to  be  strictly  con- 
strued. In  the  construction  of  statutes  made  in  favor  of  corporations  and 
particular  persons,  and  in  derogation  of  common  right,  care  should  be  taken 
not  to  extend  them  beyond  their  express  words  and  their  clear  import.' 
Sprague  v.  Birdsall.  2  Cow.  419,  450.'*  Sedgwick  Statutory  and  Constitutional 
Law,  383. 

But,  as  we  have  already  said,  it  is  well  settled  by  authority  that  certain 
statutes  imposing  upon  stockholders  or  officers  of  a  corporation  a  liability  for 
tbe  corporate  debts,  are  to  be  classed  as  penal  statutes,  with  the  same  conse- 
quences as  though  they  ^ere  penal  in  the  strict  sense  of  the  term.  So  far  as 
^re  are  aware  all  such  statutes  may  be  divided  into  two  classes,  those  under 
^rhich  the  liability  is  incurred  as  a  necessary  consequence  of  becoming  a  stock- 
holder in  the  corporation,  and  those  under  which  the  liability  is  incurred  only 

the  consequence  of  doing  or  ommitting  some  act  specified  in  the  statute. 
VOL.  11—49 
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Id  the  former  class  the  liability  partakes  of  the  nature  of  a  contract,  to  whidi 
the  stockholder  assents;  in  the  latter  of  the  nature  of  a  punishment.  There  is 
no  logical  basis  for  making  any  distinction  between  different  statutes  of  the 
latter  class.  Thej  differ  in  form  and  degree,  but  in  substance  and  effect  they 
are  the  same,  and,  if  any  are  classed  as  penal  statutes,  all  should  be. 
'  7.  Oonseqnences  of  holding  such  statutes  to  be  penal. — When  such  a  stat- 
ute  has  been  determined  to  be  a  penal  one,  the  courts  apply  to  it  all  the  inci- 
dents which  usually  attach  to  penal  statutes. 

MrsL  Such  a  statute  will  only  be  enforced  in  the  state  where  it  was  enacted. 
Other  states  will  decline  to  enforce  the  liability  created  by  it.  First  National 
Bank  v.  Price,  33  Md.  487;  Attrill  v.  Huntington,  70  Md.  191;  Halsey  v.  Mc- 
Lean, 12  Allen,  488;  Derrickson  v.  Smith,  27  N.  J.  L.  166;  Bird  ▼.  Hayden,  1 
Bobt.  (N.  Y.)  883.  Nor  will  it  make  any  difference  that  the  liability  hao  been 
reduced  to  judgment  in  the  former  state.  Huntingion  v.  Attrill,  70  Md.  191; 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265.  These  decisions  are  in  conform- 
ity with  the  general  doctrine  that  one  state  will  not  enforce  the  penal  laws  of 
another.     Story  Conflict  of  Laws,  §  620;  Rorer  Interstate  Law,  148. 

Second.  The  statute  of  limitations  applicable  to  suits  for  the  recovery  of  a 
penalty,  which  usually  provides  a  much  shorter  period  for  such  actions  than 
for  suits  upon  contracts,  will  be  applied  to  suits  to  enforce  the  liability  in  ques- 
tion. Diversey  v.  Smith,  103  111.  378;  Qridley  v.  Barnes,  108  111.  211;  Junker 
V.  Kuhnen,  18  III.  App.  478;  Merchants'  Bank  v.  Bliss,  35  N.  Y,  412;  Loseev. 
Bullard,  79  N.  Y.  404;  Knox  v.  Baldwin,  80  N.  Y.  610 ;  Duckworth  v.'Roach, 
81  N.  Y.  49;  Rector,  etc.,  of  Trinity  Church  v.  Vanderbilt,  98  N.  Y.  170; 
Sturges  V.  Burton,  8  Ohio  St.  215. 

Third.  Such  statutes  will  be  strictly  construed.  Irvine  v.  McKeon,  23  Oal. 
472;  Stebbins  v.  Edmands,  12  Gray,  203;  Eritzer  v.  Woodson,  19  Mo.  327; 
Cable  V.  McCune,  26  Mo.  371;  Miller  v.  White,  50  N.  Y.  137;  Rorke  v.  Thomas, 
66  N.  Y.  559;  Adams  v.  Mills,  60  N.  Y.  533;  Whitney  Arms  Co.  v.  Barlow, 
63  N.  Y.  62;  Bunnell  v.  Griswold,  80  N.  Y.  128;  Bruce  v.  Piatt,  80  N.  Y.  379; 
Kirkland  v.  Kille.  99  N.  Y.  390;  Butler  v.  Smalley,  101  N.  Y.  71;  Whitaker 
V.  Masterton,  106  N.  Y.  277;  Steam  Engine  Co.  v.  Hubbard,  101  U.  S.  188; 
Chase  v.  Curtis,  113  U.  S.  452. 

Faurtli,  In  case  of  the  repeal  of  such  a  statute  without  a  saving  clause,  all 
claims  thereunder,  whether  in  process  of  litigation  or  not,  are  swept  away  and 
all  liability  thereon  is  blotted  out,  unless  such  liability  has  been  reduced  to 
judgment  before  the  repeal  of  the  statute.  Gregory  v.  German  Bank,  3  Col. 
832;  Breitung  v.  Lindaur,  37  Mich.  217;  Knox  v.  Baldwin,  80  N.  Y.  610;  Vic- 
tory Webb  Printing,  etc.,  Co.  v.  Beecher,  26  Hun,  48;  affirmed,  97  N.  Y.  651; 
Carr  v.  Resher,  50  Hun,  147;  Union  Iron  Co.  v.  Pierce,  4  Biss.  327. 

Fifth,  The  cause  of  action  created  by  such  statutes,  being  penal  in  its  na- 
ture, does  not  survive  at  common  law  and  can  only  survive  by  virtue  of  Bome 
special  statute.  Stokes  v.  Stickney,  96  N.  Y.  823.  And  see  Davis  v.  New  York, 
etc.,  R.  Co.,  148  Mass.  301;  Blake  v.  Griswold,  104  N.  Y.  613. 

Sixth,  It  is  laid  down  as  a  general  rule  that  a  court  of  equity  will  never  en- 
force a  penalty  or  forfeiture.  2  Story  Eq.,  §§  1319,  1494,  1509;  1  Pom.  Eq., 
g  459.  It  would  seem  to  follow  as  a  logical  consequence,  if  the  liabilitj  im- 
posed by  the  statutes  now  under  consideration  is  penal  in  its  nature,  that  each 
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liability  cannot  be  enforced  in  equity.  Low  v.  Baclianan,  94  111.  76,  Jameson 
Y.  Palmer,  117  111.  619;  Homor  v.  Henning,  98  U.  S.  228.  In  endeavoring  to 
trim  between  this  equitable  doctrine  and  the  doctrine  which  declares  such 
statutes  penal,  it  seems  to  us  the  courts  h&ve  come  to  some  absurd  conclusions. 
We  refer  particularly  to  the  cases  of  Homor  v.  Henning,  93  U.  S.  228;  Low 
V.  Buchanan.  94  111.  76,  and  Wolverton  v.  Taylor,  ante.  We  have  little  doubt 
but  what  if  the  question  had  arisen  in  some  other  form  in  these  cases,  as,  for 
instance,  on  the  statute  of  limitations,  a  different  conclusion  would  have  been 
reached.  Is  not  the  abhorrence  of  equity  to  the  enforcement  of  penalties  more 
sentimental  than  real,  and  is  there  any  well-founded  reason  why  equity  should 
not  enforce  a  liability  of  a  penal  nature  in  favor  of  corporate  creditors  and 
against  stockholders  or  officers,  when  that  is  the  only  jurisdiction  which  can 
afford  adequate  relief  and  do  justice  to  all  parties?  The  reasoning  of  the  cases 
last  referred  to  is  in  effect  that  the  liability  imposed  by  the  statute  under  con- 
sideration can  only  be  adequately  enforced  in  a  court  of-  equity,  and,  therefore, 
such  liability  is  not  penal.  This  is  reversing  the  ordinary  processes  of  reason- 
ing. The  effect  of  these  statutes  must  be  the  same  whether  the  liability  is 
enforced  in  equity  or  at  law.  If  a  man  is  compelled  by  law  to  pay  a  sum  of 
money  merely  because  of  an  act  or  omission  and  not  by  way  of  compensation 
for  any  injury  resulting  from  such  act  or  omission,  such  payment  is  clearly  in 
the  nature  of  a  punishment.  It  can  make  no  difference  in  the  essential  nature 
of  the  matter  whether  he  is  compelled  to  pay  by  the  decree  of  a  court  of  equity 
or  the  judgment  of  a  court  of  common  law. 

SevejUh,  Other  questions  of  practice  may  arise  in  consequence  of  declaring 
such  statutes  to  be  penal.  The  Code  of  New  York  requires  that  actions  to  re- 
cover a  penalty  or  forfeiture  imposed  by  statute,  shall  be  tried  in  the  county 
where  the  cause  of 'action,  or  some  part  thereof,  arose.  It  was  held  that  a  lia- 
bility imposed  upon  the  officers  of  a  corporation  for  making  a  false  report  must 
be  enforced  in  the  county  where  the  report  is  filed.  Veeder  v.  Baker,  83  N.  T. 
156. 

It  has  also  been  held  that  a  claim  to  recover  under  a  statute  making  the 
stockholders  liable  for  the  debts  of  the  company  until  the  capital  stock  is  paid 
in  and  a  certificate  thereof  filed,  and  a  claim  under  a  statute  making  the  officers 
of  the  corporation  liable  for  a  failure  to  file  a  report,  cannot  be  joined  in  the 
same  action.     Wiles  v.  Suydam,  64  N.  Y.  173. 

Under  a  statute  which  provides  that  the  verification  of  the  answer  may  be 
omitted  where  the  party  pleading  would  be  privileged  from  testifying  as  a  wit- 
ness concerning  an  allegation  or  denial  contained  in  the  pleading,  the  defend- 
ant's answer  in  this  class  of  suits  need  not  be  verified.  Gudsen  v.  Woodward, 
103  N.  Y.  242. 

Eighth  —  Oonstitntional  law.  —  The  power  of  the  legislature  to  impose 
such  liability  upon  the  stockholders  of  existing  corporations,  or  to  repeal  such 
a  statute  as  against  existing  creditors,  may  turn  upon  the  question  of  whether 
such  a  statute  is  penal.  Richardson  v.  Akin,  87  111.  188;  Weidenger  v.  Spra- 
•nee,  101  III.  278;  Breitang  y.  Lindaur,  87  Mich.  217. 
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Leitt  v.  New  Yobk  Central,  etc.,  R.  Co. 

OBi  N.  B.  a  658;  120  N.  Y.  407.) 

1.  Railroab  Companies.  Personal  Injury.  Nbglioence.  Plaintiff 
was  standing  on  the  front  platform  of  a  train,  with  numerous  others,  waiting 
for  a  car  which  was  to  be  attached.  The  car  was  backed  down,  the  usual  jolt 
was  felt,  and  the  passengers  hurried  into  the  forward  car.  The  cars,  however, 
failed  to  couple,  and,  as  plaintiff  attempted  to  step  to  the  forward  car,  the  two 
receded  and  she  fell.  The  coupling  apparatus  was  of  an  approved  kind  and  in 
good  order  and  there  was  no  negligence  in  not  effecting  the  coupling.  There 
was  evidence  that,  as  the  cars  bumped  together,  the  conductor  shouted,  '*  All 
aboard.'/  This  was  denied  hy  the  conductor  and  others.  Held,  a  question  for 
the  jury,  and  that  if  they  found  that  the  conductor  called  out  "All  aboard  "  it 
was  sufficient  evidence  of  negligence  to  sustain  a  verdict. 

2.  Contributory  NsGLiaBNCE.  Whether  the  plaintiff  was  guilty  of  con. 
tributory  negligence  in  not  observing  that  the  coupling  was  incomplete,  was 
a  question  for  the  jury  under  all  the  circumstances,  such  as  the  fact  that  it 
was  after  dusk,  her  natural  eagerness  to  hasten  forward  and  get  a  seat,  the 
call  of  the  conductor  and  the  fact  that  others  had  passed  over  in  safety. 

Frank  Loomia  for  appellant.  Aaron  Penington  Whitehead 
or  respondent. 

Bradley,  J.  The  plaintiff  suffered  personal  injuries  which  she 
alleges  were  occasioned  by  the  negligence  of  the  defendant. 
They  were  caused  by  her  fall,  when  she  was  proceeding  to  step 
from  the  platform  of  one  car  onto  that  of  the  next  car  preceding 
it,  through  an  opening  between  them,  which  she  did  not  observe. 
The  facts  were  that  the  plaintiff  with  her  brother,  Mr.  RnsselU 
and  her  brother-in-law,  Mr.  Gilbert,  were  at  the  Peekskill  depot 
to  take  the  train  due  there  at  7:46  p.  m.  for  New  York  on 
July  6,  1884.  That  the  train  was  late,  and  when  it  arrived  the 
plaintiff  with  her  party  got  onto  it,  and  proceeded  through  the 
cars  to  the  rear ;  and,  finding  all  the  seats  occupied,  they,  upon 
the  information  of  the  conductor  that  another  car  would  be  put 
into  the  train,  and  at  his  suggestion,  alighted  from  the  rear  of  the 
train,  and  proceeded  toward  the  forward  end  of  it.  The  engine, 
with  a  section  of  the  train,  had  then  been  severed  from  the  re|r 
portion,  and  proceeded  east,  thence  back  onto  a  switch,  to  there 
take  on  an  empty  car.  The  plaintiff,  with  Russell  and  Gilbert,  got 
onto  the  front  platform  of  the  most  easterl}^  car  of  the  stationary 
portion  of  the  train,  to  await  the  connection  with  it  of  the  empty 
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car,  whicli  soon  after  was  backed  up,  and,  when  they  came 
together,  persons  standing  on  the  platform  passed  from  it  into  the 
empty  car;  Gilbert  with  them.  He  called  to  the  plaintiff 
to  come  into  it,  which  she  undertook  to  do,  and,  when  proceeding 
to  step  from  the  platform  of  the  one  to  that  of  the  other  car,  she 
fell  between  them  onto  the  track,  and  received  the  injury 
complained  of.  The  open  space  between  the  platforms  of  the  two 
cars  was  occasioned  by  the  failure,  when  they  came  together,  of 
the  draw-heads  to  catch  and  complete  the  coupling;  in  conse- 
quence of  which  the  cars  receded,  making  an  opening  between 
their  platforms  of  several  feet.  The  coupling  apparatus  was 
automatical,  such  as  is  in  general  use,  and,  so  far  as  appears,  well 
approved.  There  was  no  defect  in  it  or  in  the  engine  or  train,  in 
their  equipment,  in  any  respect.  It  appears  that  the  coupling 
process  requires  for  its  completion  a  certain  force  in  making  the 
contact ;  that  it  is  not  always  accomplished  at  the  first  attempt ; 
and  that  it  is  more  diiBcult  to  do  it  when,  as  was  in  this  instance, 
the  train  is  on  a  curve  of  the  road.  The  failure  to  make  the 
coupling  when  the  draw-heads  first  were  brought  in  contact  was 
not,  nor  was  the  gap  between  them,  which  followed  it,  occasioned 
by  any  negligence  of  the  defendant. 

The  question,  therefore,  arises  whether  the  plaintifiPs  injury  was 
caused  by  any  fault  of  its  employes.     The  relation  of  passenger 
and  carrier  between  the  plaintiff  and  defendant  commenced  when 
she  went  onto  its  premises  and   purchased  her  ticket  for  the 
purpose  of  taking  the  train,  and  the  defendant  assumed  the  duty 
of  reasonable  care  for  her  protection  while  proceeding  to  take  the 
train.     This,  however,  gave  to  her  no  right  to  enter  a  car  before 
it  was  attached  to  the  train.     Tlie  plaintiff  evidently  supposed 
Mrhen    the   cars  came  together    that    they   were  coupled,   and 
the  empty  one  ready  to  receive  passengers.    This  was  the  appear- 
ance which    the  shock   of    the   contact    gave.      At  that  time 
the   adjacent  platform  of  the  next  car  back  of  it  was  fully 
occupied   with   passengers   ready  to  enter.     The  plaintiff    was 
in   the  rear  of  them,  and  standing  just   inside  the  car.     The 
defendant's    employes    were    in    a    situation    to    see    whether 
the    coupling  was  complete  ;    and   with    them  was  the  duty, 
if    it  was  not  so,    of  informing  the  passengers,   and  request- 
ing   or  directing  them  to  wait  until  it  was  done.     This  those 
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employes  testify  they  did  do  by  distinctly  telling  them  to 
keep  back,  to  stand  back  off  the  platform,  and  that  this  was  re- 
peated. If  this  were  so,  and  nothing  further  occarred  to  induce 
the  passengers  to  go  forward  when  they  did,  and  when  the  plaintiff 
sought  to  do  so,  it  would  be  difficult  to  find  any  support  for  the 
charge  of  negligence  against  the  defendant.  But  there  is  evi- 
dence tending  to  prove  that  at  the  moment  the  cars  came  together 
the  conductor  hallooed  ^'  All  aboard,"  and  that  the  plaintiff  and 
those  with  her  heard  it ;  and  that  thereupon  the  passengers  pro- 
ceeded from  the  platform  of  the  car,  on  which  she  was,  to  pass 
into  that  ahead  of  it,  and  she  followed.  The  evidence  of  such 
announcement  of  the  conductor  was  contradicted  by  his  evidence, 
and  that  of  the  brakemen  there.  This  question  was  one  of  fact 
for  the  jury;  and. finding,  as  it  may  now  be  assumed  they  did, 
that  the  conductor,  simultaneously  with  the  coming  together  of 
the  cars,  called  out  as  before  mentioned,  the  conclusion  of  the 
jury  was  permitted  that  it  enabled  the  passengers  to  understand 
(unless  they  saw  something  to  the  contrary)  that  the  car  was  ready 
for  them  to  enter  it.  And  it  may  have  been  treated  as  an  invita- 
tion to  do  so ;  and  as  it  was  given  prematurely,  or  before  it  was 
entirely  safe  to  do  so,  it  was  the  fault  of  the  defendant's  employe, 
which  justified  the  imputation  of  negligence  against  the  defend- 
ant. Filer  v.  Railroad  Co.,  49  N.  Y.  47 ;  59  N.  Y.  351 ;  68  N.  Y. 
124;  Maher  v.  Railroad  Co.,  67  N.  Y.  55.  While  such  remark 
of  the  conductor  may  have  been,  intended  for  those  not  on  the 
train  desiring  to  take  it,  it  cannot,  in  view  of  the  then  circum- 
stances, necessarily  be  treated  as  exclusively  applicable  to  them. 
There  was  a  large  number  of  passengers  in  the  car  where  tlie 
plaintiff  was,  and  on  its  platform,  waiting  for  the  empty  car,  to 
obtain  a  seat  in  it.  Tliis  was  known  to  the  conductor,  and  lliey, 
as  well  as  those  standing  at  the  depot,  were  at  liberty  to  under- 
stand that  the  call  was  intended  for  all  who  wished  to  enter  it  and 
procure  a  seat  there.  And  this  state  of  facts  was  entitled  to  con- 
sideration on  f^e  question  of  the  contributory  negligence  of  the 
plaintiff,  so  far  as  related  to  her  movement  from  the  position  in 
which  she  then  was,  to  get  into  the  other  car.  When  she  heard 
this  call  of  the  conductor,  she  was  warranted  in  supposing  that  the 
condition  was  such  as  to  enable  her  to  safely  pass  into  the  other 
car,  for  which  she  had  been  waiting  to  obtain  a  seat.    In  proceed- 
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iDg  to  do  so,  she  was  not  necessarily  chargeable  with  negligence. 
Bucher  v.  Railroad  Co.,  98  Nl   Y.  128.     But  her  duty  was  to 
exercise  care  in  going  forward.     If  she  saw  the  gap  between  the 
platforms,  it  was  negligence  for  her  to  proceed ;  and,  if  she  did 
not  see  the  opening,  the  question  is  whether  she,  as  matter  of 
kw,  was  chargeable  with  the  want  of  care  which  she  was  called 
upon  to  exercise.     It  may  be  assumed  that  she  did  not  see  the  dith- 
culty.     She  says  that  she  was  looking  at  her  brother-in-law,  who 
had  called  for  her  to  come  into  the  car,  and  that  as  she  was  '^  about 
to  take  the  step  the  car  separated. "     That  was  all  she  remembered. 
It  was  just  after  dusk  in  the  evening.     The  situation  may  not  have 
been  plainly  visible.     There  had  been  a  crowd  of  passengers  on  the 
car  platform.     They  had  gone  into  the  other  car,  and  were  proceed- 
ing to  do  so  and  there  were  many  to  get  on  board  at  that  station. 
The  plaintiff  was  anxiously  hastening,  apprehensive  that  otherwise 
she  might  fail  to  get  a  seat.     It  is  very  likely  that  she  neither  ap- 
prehended danger  from  tlie  cause  which  produced  it,  nor  looked  to 
see  whether  the  platforms  were  so  united  as  to  permit  passage  from 
one  to  the  other.     She  probably  assumed,  from  what  she  had 
heard  from  the  conductor,  and  seen  in  the  movement  of  the  passen- 
gere,  that  the  way  for^passage  was  as  safe  as  usual  when  cars  are 
coupled.     The  plaintifi  had  on  occasions  before  taken  passage  on 
trains  running  on  the  time  of  this  one,  and  had  the  opportunity  of 
seeing  that  the  platforms  of  connected  cars  were  not  separated  by  a 
space  at  all  dangerous  to  passage.    In  fact,  it  was  about  one  inch  in 
width  when  the  cars  were  coupled.     Mr.  Russell  testified  that,  as  the 
plaintiff  stepped  forward,  the'  cars  separated,  and  she  went  down 
between   them.     There  was  other  evidence  that  they  separated 
immediately  after  the  contact.     At  all  events,  her  attention  was 
not  called  to  it,  and  she  says  no  warning  to  keep  back  was  heard 
by  her,  and  her  brother  and  brother-in-law  say  they  heard  none. 
The  evidence  that  warning  was  given  came  from  the  employes 
whose  daty  it  was  to  give  it.     The  severance  of  the  cars  after  they 
came  together,  and  the  mo^'^ement  of  the  plaintiff  with  others  to 
cross  into  the  other  car,  evidently  occupied  but  a  very  short  space 
of  time.     The  plaintiff's  excuse  for  proceeding  as  she  did  was  in 
the  announcement,  "  All  aboard,"  which  must  now  be  assumed  to 
have  been  given  by  an  employe  of  the  defendant.     It  may  be  in- 
ferred that  relying  upon  that,  and  seeing  others  pass,  she  supposed 
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that  it  could  be  done  in  safety;  and  the  jnry  were  permitted  to 
conclude  that  the  plaintiff  relied  upon  those  evidences  that  the 
ears  were  coupled  together,  and  was  justified  in  proceeding  as 
she  did  to  pass  from  one  into  the  other  car  without  any  apprehen- 
sion of  danger  from  the  cause  which  produced  it.  Tousey  v. 
Eoberts,  114  N.  Y.  312;  21  K  E.  Eep'r,  399;  Brassell  v.  R.  Co., 
84KT.  241. 

The  test  of  contributory  negligence  or  want  of  due  care  is  not 
always  found  in  the  failure  to  exercise  the  best  judgment,  or  to 
use  the  wisest  precaution.  Some  allowance  may  be  made  for  the 
influences  which  ordinarily  govern  human  action;  and  what  would 
under  some  circumstances  be  a  want  of  reasonable  care  might  not 
be  such  under  others.  Mclntyre  v.  R.  Co.,  37  N.  Y.  387;  Low- 
ery  v.  Ry.  Co.,  99  K  Y.  158;  1  N.  E.  Rep'r,  608;  Sherry  v.  R. 
Co.,  104  N.  Y.  652;  10  N.  E.  Rep'r,  128.  This  question  of  neg- 
ligence in  the  present  case  was  for  the  jury,  and,  therefore,  the 
motion  to  dismiss  the  complaint  was  properly  denied.  And  there 
was  no  error  in  the  refusal  of  the  court  to  charge,  as  requested, 
that  the  plaintiff  was  bound  to  wait  in  the  car,  where  she  was  in 
a  safe  place,  until  the  coupling  was  complete.  The  consideration 
of  this  proposition  is  embraced  in  what  has  ^ready  been  said.  The 
exercise  of  due  care  required  her  to  wait  until  she  was  in- 
duced by  what  an  employe  announced,  and  by  it  was  per- 
mitted to  suppose,  and  did  believe,  that  the  cars  were  so  coupled. 
The  court  had  charged  the  jury  quite  fully  upon  that  subject,  and 
the  question  was  submitted  to  them  whether  the  plaintiff  was 
chargeable  in  any  respect  with  negligence  in  proceeding  when  and 
as  she  did  to  pass  from  the  car  in  which  she  was  to  the  other  one; 
and  they  were  instructed  that,  if  the  plaintiff  was  not  entirely  free 
from  negligence,  she  could  not  recover.  The  case  was  a  close 
one,  but  the  facts  essential  to  a  recovery  by  the  plamtiff  were  not 
without  evidence  for  their  support.  There  seems  to  have  been 
no  error  in  any  of  the  rulings  to  which  exceptions  were  taken. 
The  judgment  should  be  affirmed. 

All  concur. 

HanniUl  &  St.  Joseph  R.  Co.  v.  Martin,  111  ni.  319,  Is  a  very  similar  case 
to  the  foregoing,  in  which  a  judgment  for  the  plaintiflf  waa  affirmed. 
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fiABNKS  v.  MoMuBTBT 

(46  N.  W.  R.  286;  -  Neb.  —  .) 

1.  IHSURAKCE.  PLSADmo  Statutb  OP  LmiTATiONS.  Where  the  facte 
upon  which  the  statute  of  limitations  is  predicated  do  not  appear  in  the  peti. 
tion,  but  such  plea  is  interposed  in  the  answer  as  a  defense,  the  time  when 
the  statute  began  to  run  must  be  definitely  stated;  and  the  mere  allegation 
that  the  action  is  barred  is  not  sufficient. 

2.   LlSCTTATION  IN  POLICT  OF  InSURANCB,   WHETHER  VALID.      To  SUStaln 

a  proviso  in  a  contract  that  an  action  thereon  must  be  brought  within  a  time 
mach  less  than  that  provided  bjr  the  statute  of  limitations  —  as  six  months  — 
there  must  be  a  consideration,  unless  it  was  within  the  contemplation  of  the 
parties  when  the  contract  was  entered  into;  and  this  rule  applies  to  a  policy  of 
insurance. 

George  E.  Ribner  for  plaintifE  in  error.     Robert  Rywn,  for 
defendant  in  error. 

Maxwell,  J.  This  is  an  action  upon  a  policy  of  insurance.  It 
is  alleged  in  the  petition  that  ^^  the  Lincoln  Insurance  Company, 
of  Lincoln,  Neb.,  is  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  Nebraska ;  that 
said  corporation  is  insolvent,  and  that  said  J.  H.  McMurtry  was 
daly  appointed  by  the  district  court  in  and  for  the  county  of 
Lancaster  and  state  of  Nebraska  as  receiver  for  said  corporation ; 
that  on  the  28th  day  of  February,  1887,  Thomas  L.  Edwards  and 
David  J.  Adams,  under  firm  name  of  Edwards  &  Adams,  were 
the  owners  of  the  following-described  property,  viz.:  one  frame 
building  and  additions,  including  boiler-house  adjoining,  situate 
on  premises  of  assured  at  Carleton,  Monroe  county,  Mich., 
occupied  for  manufacture  of  staves  and  heading  and  scale  boards  ; 
also  all  fixed  and  movable  machinery,  shafting,  gearing,  belt- 
ing, tools  and  apparatus,  engines,  force-pumps  and  connections, 
and  boiler,  iron  smoke-stack  and  fixtures,  contained  therein  ;  also 
all  steam-boxes  and  steam-piping  and  fixtures  contained  therein  ; 
situate  about  ten  feet  north  of  the  above-described  building ;  and 
that  said  insurance  company,  on  said  day,  in  consideration  of  the 
sum  of  $10  paid  by  said  Edwards  &  Adams  to  said  Lincoln  In- 
surance Company  as  a  premium,  executed  and  delivered  to  said 
Edwards  &  Adams  their  policy  of  insurance,  a  copy  of  which  is 
hereto  attached,  marked  'Exhibit  A.'     Plaintiff  further  alleges 
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that  on  the  9th  day  of  Augast,  1887,  said  bailding  and  contents^ 
as  described  in  said  policy,  were  totally  destroyed  by  fire,  and  that 
said  fire  did  not  originate  by  any  act,  design  or  procarement  on 
the  part  of  said  Edwards  &  Adams.  That  on  the  10th  day  of 
September ,  1887,  said  Edwards  &  Adams  gave  said  Lincoln  In. 
snrance  Company  due  notice  and  proof  of  said  fire  and  loss,  and 
has  dnly  performed  all  the  conditions  of  said  policy  of  insurance. 
That  said  Edwards  &  Adams'  loss  by  reason  of  said  fire  was  as 
follows : 

On  first  item  in  said  policy $133  33 

On  second  item  of  said  policy 466  67 

On  third  item  of  said  policy 166  66 

On  fourth  item  of  said  policy 91  67 

On  fifth  item  of  said  policy 66  67 

Total  loss  by  reason  of  said  fire $875  00 


**  That  on  the  5th  day  of  May,  1888,  said  policy  of  insurance, 
together  with  all  claims  for  damages  on  the  same,  and  all  the  rights 
and  interests  thereunder  belonging  to  said  Edwards  &  Adams, 
was,  for  value  received,  dnly  sold,  assigned  and  set  over  to 
this  plaintiff.  That  no  part  of  said  sum  of  $875  has  been  paid 
to  said  Edwards  &  Adams,  nor  to  this  plaintiff,  and  said  de- 
fendant has  refused  to  allow  or  pay  the  same,  and  there  is  now 
due  to  this  plaintiff  the  sum  of  $875,  and  interest  thereon  from 
the  10th  day  of  liovember,  1887." 

The  sixth  and  ninth  clauses  of  the  alleged  conditions,  printed  in 
fine  print  in  the  policy,  are  as  follows  :  *'  In  case  of  loss  or  damages 
by  fire  the  assured  shall  forthwith  give  written  notice  thereof  to 
the  company,  and  shall  use  all  practical  means  to  save  and  protect 
propertynot  destroyed,  and  within  sixty  days  render  ah  account  of 
the  loss,  signed  and  sworn  to,  stating  how  the  fire  originated,  giving 
copies  of  the  written  portions  of  all  policies  thereon,  also  the  act- 
ual cash  value  and  ownership  of  the  property,  and  the  occupation 
of  the  premises,  and  whenever  required  shall  submit  to  examina- 
tion under  oath,  by  any  person  designated  by  the  company,  apart 
from  all  other  persons  except  the  attesting  magistrate  or  notary, 
and  subscribe  thereto  when  reduced  to  writing,  and  produce 
all  books  of  account,  bills  and  other  vouchers,  or  copies  thereof,  if 


Barnes  v.  McMubtby.  395 

origiiials  are  lost,  at  the  office  of  the  companj,  and  permit  copies 
and  extracts'  thereof  to  be  made,  and  shall  famish  plans  and  speci- 
fications of  any  building,  fixtures  or  machinery  destroyed,  and 
fihall,  if  required,  produce  the  certificate  of  the  magistrate  or  no- 
tary public  nearest  the  place  of  the  fire,  stating  that  he  has  in- 
vestigated the  circumstances  of  the  fire,  and  believes  that  the 
owner  has,  without  frand,  sustained  loss  to   amount  claimed. 
When  personal  property  is  damaged  the  assured  shall  forthwith 
cause  it  to  be  put  in  order,  separating  the  damaged  from  the  un- 
damaged, and  shall  furnish  an  inventory,  naming  the  quantity, 
quality  and  actual  cost  of  each  article.     In  case  of  disagreement 
as  to  the  amount  of  sound  value  of,  or  damage  to,  any  property 
insured,  the  same  shall,  at  the  written  request  of  either  party,  be 
determined  by  impartial  arbitrators,  one  to  be  chosen  by  the  com- 
pany and  one  by  the  assured,  the  two  so  chosen  to  elect  a  third 
in  case  they  cannot  agree;  and  the  reporter  award  of  two  of  thorn, 
to  be  made  in  writing  and  under  oath,  shall  be  conclusive  as  to 
the  amount  of  such  sound  value  and  damage.     The  company  re- 
serves the  right  to  take  any  appraised  property  at  its  appraised 
value,  but  there  can  be  no  abandonment  to  the  company  of  prop- 
perty  insured.    Proofs  of  loss  must  in  all  cases  be  made  by  the 
owner  of  the  property  at  the  time  of  the  fire.     Loss  or  damage  to 
property  by  the  removal  thereof,  to  protect  it  from  fire,  shall  be 
borne  by  the  company  and  the  assured  in  the  proportion  that  the 
amount  of  the  policy  bears  to  the  value  of  the  property.     LimitOr 
tion  Clause :    It  is  hereby  covenanted  and  agreed  that  no  suit  or 
action  on  this  policy  for  the  recovery  of  any  claim  shall  be  sus- 
•tainable  in  any  court  of  law  or  equity  until  after  an  award  shall 
have  been  obtained  by  arbitration  in  the  manner  herein  provided, 
nor  unless  commenced  within  six  months  next  ensuing  after  the 
fire,  exclusive  of  any  time  consumed  in  arbitration. 

To  this  petition  the  defendant  filed  an  answer,  as  follows : 
'^  And  now  comes  the  defendant  in  above  cause;  and,  for  answer 
to  the  petition  herein  filed,  this  defendant  says  he  admits  that  the 
averments  of  the  first,  second  and  third  paragraphs  of  said  peti- 
tion are  true,  and  admits  that  on  September  10,  1887,  said  Lin- 
coln Insurance  Oompany  received  from  Edwards  &  Adams  due 
notice  and  proof  of  the  alleged  loss ;  that  the  amount  of  such  loss 
was  as  stated  in  plaintiff's  petition  aforesaid,  and  that  the  right  of 
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action  therefor  has  beeu  dnly  assigned  and  set  over  by  Edwards 
&  Adams ;  and  that  no  part  of  the  loss  of  $875  has  been  paid. 
Defendant  denies  each  allegation  of  plaintifiPs  petition  not  herein 
admitted.  .  For  further  answer,  this  defendant  says  that,  as  an  es- 
sential part  of  the  contract  of  insurance,  it  was  stipulated  therein 
in  writing,  and  covenanted,  as  follows :  *  (9)  It  is  hereby  cove- 
nanted and  agreed  that  no  suit  or  action  on  this  policy  for  the  re- 
covery of  any  claim  shall  be  sustained  in  any  coart  of  law  or 
equity  until  after  an  award  shall  have  been  obtained  by  arbitration 
in  the  manner  herein  provided,  nor  unless  conmienced  within  six 
months  next  ensuing  after  the  fire,  exclusive  of  any  time  consumed 
in  arbitration.'  This  defendant  says  that,  exclusive  of  any  and 
all  time  consumed  in  arbitration,  more  than  six  months  had  elapsed 
from  the  date  of  the  fire  on  account  of  which  plaintiff,  in  his  peti- 
tion, asks  a  judgment,  before  a  suit  or  action  was  brought  for  loss 
by  reason  of  said  fire,  and  that  by  the  terms  of  the  very  written 
contract  upon  which  plaintiff  seeks  a  recovery,  plaintiff's  right  of 
action  has  become  fully  barred  by  reason  of  the  failure  to  bring 
suit  within  six  months  from  the  time  the  loss  occurred,  exclusive 
of  time  spent  in  arbitration."  A  demurrer  was  filed  to  the  an- 
swer, and  overruled,  and  the  action  dismissed,  to  which  the  plain- 
tiff excepted,  and  now  brings  the  case  into  this  court  on  error. 

1.  It  will  be  observed  that  the  policy  provides  that,  '*in  case 
of  disagreement  as  to  the  amount  of  sound  value  or  of  damage  to 
the  property,  the  same  shall,  at  the  written  request  of  either  party^ 
be  determined  by  impartial  arbitrators,  whose  report,  *  *  * 
to  be  made  under  oath,  shall  be  conclusive  as  to  the  amount  of 
such  sound  value  and  damage."  There  is  no  allegation  in  the  an- 
swer that  proof  of  loss  was  accepted  by  the  defendant  as  the  true 
measnre  of  damages,  and  that,  therefore,  there  had  been  no  arbi- 
tration. The  inference  from  the  answer  is  that  there  had  been 
an  arbitration  by  which  the  rights  of  the  parties  had  been  adjusted, 
but  when  this  took  place  does  not  appear.  The  six  months  in 
which  tlie  action  could  be  brought  would  not  commence  to  run 
until  an  action  could  be  brought,  and  certainly  not  until  the  lapse 
of  sixty  days  after  the  service  of  the  proof  of  loss.  At  the  most, 
the  answer  states  a  mere  conclusion,  and  not  facts,  and  fails  to 
show  that  the  action  is  barred.  In  other  words,  where  the  facts 
upon  which  the  statute  of  limitation  is  predicated  do  not  appear 
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in  the  petition,  but  such  plea  is  interposed  in  the  answer  as  a  de- 
fense, the  time  when  the  statnte  began  to  run  must  be  definitely 
stated,  and  the  mere  allegation  that  the  action  is  barred  is  not  suf- 
ficient. 

2.  But  the  answer  fails  to  state  a  defense  for  another  reason. 
The  provision  limiting  the  time  in  which  to  bring  an  action  on 
the  policy  is  in  these  words :     "  Nor  unless  commenced  within  six 
months  next  ensuing  after  the  fire,  exclusive  of  any  time  con- 
sumed in  arbitration."     These  words  are  in  small  type,  and  placed 
at  the  bottom  of  the  ninth  proviso.     The  most  that  can  be  claimed 
for  these  words  is  that  they  constitute  a  contract  between  the 
parties  for  a  special  limitation  differing  from,  and  much  less  than, 
the  statute.    But  to  support  a  contract  there  must  be  a  considera- 
tion.    If  there  was  no  consideration  in  support  of  the  provision, 
it  would  be,  like  any  other  contract  having  no  consideration  to 
support  it,  a  nitdum  pactum.     If  such  a  provision  was  in  the 
contemplation  of  the  parties  when  the  application  for  insurance 
was  made,  or  was  in  the  application  itself,  then  no  doubt  the 
original  consideration  paid  for  the  insurance,  an^  the  policy  issued 
thereon,  would  bind  the  insured ;  but  a  mere  voluntary  restric- 
tion, not  in  the  application  nor  in  the  contemplation  of  the  par- 
ties, placed  in  the  policy  as  a  proviso,  in  print  too  fine  to  be  read 
by  a  person  of  middle  age  without  spectacles,  cannot  be  considered 
a  part  of  the  contract.     Suppose  A.  should  apply  to  B.  for  a  loan 
of  money,  and  B.,  believing  A.  to  be  an  honest  man,  should  send 
him  the  money  with  the  request  that  he  forward  his  note  for  the 
same ;  and  suppose  A.  should  send  a  note  for  the  amount  bor- 
rowed in  proper  form,  but  should  write  on  the  margin  thereof 
that  B.  must  bring  an  action  on  the  note  in  six  months  after  it 
became  due,  or  be  barred.    Would  such  a  proviso  bar  the  action 
in  less  than  the  period  fixed  by  statnte?     That  it  would  not  will 
be  conceded.    The  contract,  in  such  case,  was  for  the  loan  of  a 
certain  amount  of  money,  for  a  specified  period,  at  lawful  interest ; 
and  any  provision  restricting  the  right  of  recovery  would  be  with- 
out consideration  and  void.     So  in  case  of  insurance.     A  party 
who  desires  insnrance  on  his  property  applies  to  an  agent  of  some 
company  in  which  he  has  confidence,  and  is  furnished  with  a  blank 
application  to  fill  out,  and  does  prepare  the  same,  and  deliver  it 
to  the  agent,  and  pays  the  premium  demanded.     The  premium 
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he  has  just  paid  is  for  the  insurance,  and  he  may  reasonably  sup- 
pose that,  having  paid  the  ordinary  rates,  the  company,  in  case  of 
loss,  will  pay  the  same  promptly,  after  proof  thereof  is  duly 
made.  If  it  fails  to  do  so,  he  may  reasonably  expect  that  the 
time  to  bring  an  action  against  the  company  is  the  same  as  upon 
any  otlier  written  contract  where  there  has  been  a  breach  thereof. 
A  policy  is  issued,  and,  he  believing  the  company  to  be  honor- 
able, and  to  have  based  its  policy  on  the  application,  the  policy  is 
not  read,  but  placed  among  his  valuable  papers ;  and  only  after  a 
loss  occurs  is  it  examined.  Every  person  familiar  with  the  sub- 
ject well  knows  that  such  is  the  ordinary  course  in  very  many 
cases,  at  least.  If  it  is  sought  to  interpose  conditions  or  restric- 
tions of  this  kind,  they  should  be  set  forth  in  the  application,  or 
be  brought  to  the  attention  of  the  insured  when  the  premium  is 
paid.  Otherwise,  unless  there  is  a  consideration  shown  for  them, 
they  will  not  be  sustained.  If  it  is  said  that  the  business  of  in- 
surance is  peculiar,  and  that  it  is  necessary  to  try  the  cases  as  soon 
as  possible  after  a  loss  occurs,  so  the  proof  may  be  available,  the 
answer  is  that  the  insurer  well  knows  that  it  may  be  called  upon 
to  make  good  the  loss  at  any  time  after  one  occurs,  and  has  the 
right  and  authority  of  any  other  litigant  to  take  and  perpetuate 
testimony ;  and  there  seems  to  be  no  good  reason  for  an  exception 
in  favor  of  one  company  more  than  another. 

In  the  many  complex  actions  brought  against  railway,  tele- 
graph and  other  companies,  where  the  defense  largely  depends 
upon  the  testimony  of  witnesses,  it  has  never  been  seriously  urged 
that  such  companies  were  entitled  to  a  shorter  limitation  than 
other  persons  because  of  the  liability  of  their  witnesses  to  go  away, 
or  for  other  causes.  It  is  the  policy  of  the  law  to  have  but  one 
law  of  limitations,  alike  for  the  poor  and  the  rich,  for  the  wealthy 
corporation  and  the  insolvent;  and,  to  establish  a  limitation  by 
contract,  there  must  be  a  sufficient  consideration.  Otherwise,  it 
will  not  be  available.  In  the  very  able  exposition  by  Lord  Mvins. 
field  in  Carter  v.  Boehm,  3  Burrows,  1905,  of  statements  made  by 
the  insured  to  obtain  a  policy,  and  their  effect,  the  general  rules 
governing  the  rights  of  the  insured  and  insurer  are  considered  at 
length;  and  an  examination  of  the  early  cases  will  show  that  a 
special  limitation  within  which  the  action  should  be  brought  in 
case  of  loss  was  a  part  of  the  original  contract.     Such  a  contract 
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was  absolutely  essential  at  that  time,  as  the  statute  of  limitations 
was  held  to  be  one  of  presumption  that  the  debt  was  paid,  and 
not,  as  at  present,  one  of  repose.  Thus,  in  Whitcomb  v.  Whit- 
ing, 2  Doug.  652,  decided  by  the  same  eminent  judge  several 
years  later  than  the  decision  in  Carter  v.  Boehm,  it  was  held  that 
an  admission  by  one  joint  debtor  was  the  admission  of  all,  and 
that  ^^  the  law  raises  a  promise  to  pay  when  the  debt  is  admitted 
to  be  due."  When  it  is  considered  that  a  verbal  admission  or 
promise  was  sufficient  to  revive  or  continue  the  debt  in  force,  the 
necessity  for  limiting  the  right  of  action  by  contract  is  apparent. 
None  of  these  reasons  exist  in  this  state.  Here  the  statute  is  one 
of  repose,  and  a  debt  cannot  be  revived  or  continued  in  force  ex- 
cept by  an  admission  thereof,  or  promise  in  writing  to  pay  the 
same.  Mere  lapse  of  time,  therefore,  in  no  case  to  exceed  five 
years,  will  bar  an  action  on  a  policy. 

As  this  is  the  first  time  the  questions  under  consideration  have 
been  presented  to  this  court,  we  have  made  a  careful  examination 
of  the  reported  cases,  and  have  adopted  such  rule  as  to  our  minds 
seems  best  to  comport  with  justice  and  fair  dealing,  and,  therefore, 
hold  that  the  answer  wholly  fails  to  state  a  defense. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

The  other  judges  concur. 

Instiraiice  —  limitation  in  poUcy.  —  See  Murdock  ▼.  FrankUn  Ins.  Ck>.,  1 
Am.  R.  R.  &  Corp.  Rep.  24;  Case  v.  Sun  Ins.  Co.,  ante;  AUemania  Fire  Ins. 
Co.  ▼.  Peck  eta].,  post. 


Shbbman  Oentbb  Town  Co.  v.  Morris. 

(23Pao.  R609;  48Kaii&.  882.) 

1.  Corporations.  Estoppel  to  Plead  Ultra  Vires.  A  corporation, 
which  has  enjojed  the  benefit  of  a  contract,  cannot  plead  that  it  was  uUra 
mre$f  where  no  f  raad  is  intended  or  has  been  committed. 

2.  Effbct  of  Provision  in  Articles  op  Association  LunriNG  Indebt- 
KD1IS88.  A  provision  in  a  charter  of  a  private  business  corporation  that  **  the 
indebtedness  of  the  company  shall  not  exceed  $500  at  one  time,*'  mast  be  re- 
garded as  merely  a  by-law,  and,  therefore,  directory  only.  Such  a  proyision 
will  not  annul  a  contract  of  which  the  corporation  has  enjoyed  the  benefit. 
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e/.  H.  Sterling  for  plaintiff  io  error.  J.  W.  Lewis  for  defendant 
in  error. 

HoBTOK,  C.  J.  J.  R.  Morris  recovered  a  judgment  against  the 
Sherman  Center  Town  CompaDy  for  $1,304.85,  with  interest 
and  costs.  This  jndgment  is  complained  of  by  the  town  company. 
The  principal  gronnds  of  defense  are  that  the  written  contract  was 
not  authorized  by  the  board  of  directors  of  the  town  company,  and 
also  that  it  is  tUtra  vires.  The  company  is  a  corporation,  organ- 
ized nnder  the  laws  of  the  state  for  "  the  purchase  of  lands,  the 
surveying  and  platting  of  town-sites,  selling  lots  and  other  lands." 
The  charter  also  provides  that ''  the  indebtedness  of  tlie  company 
shall  not  exceed  $500  at  any  time."  The  number  of  directors  of 
the  company  were  seven,  and  at  the  time  of  the  execution  of  the 
contract  D.  G.  Clark  was  the  president,  and  Samuel  J.  6andy  the 
secretary.  The  contract  related  to  the  purchase  of  a  stock  of 
general  merchandise,  valued  at  $1,904.22.  It  was  executed  in  the 
name  of  the  company,  signed  by  its  president  and  secretary,  with 
the  seal  of  the  company  attached.  Before  this  action  was  brought, 
the  contract  had  been  fully  complied  with  on  the  part  of  the  seller, 
and  all  the  purchase-price  paid  but  $1,304.22,  the  balance  sued 
for.  The  case  was  tried  before  the  court  without  a  jury,  and  a 
general  finding  made  in  favor  of  Morris  against  the  town  com- 
pany. 

The  rule  is  that  a  corporation  has  no  powers  except  such  as  are 
granted  or  necessarily  implied  by  its  charter.  If  we  could  ascer- 
tain from  the  testimony  that  the  town  company  had  not  received 
the  benefit  or  proceeds  of  the  merchandise  purchased  by  its  presi- 
dent and  secretary,  we  would  have  no  hesitation  in  saying  that 
the  plaintiff  below  was  not  entitled  to  recover.  It  does  not  appear 
from  the  charter  that  the  corporation  had  any  authority  or  power 
to  engage  in  buying  and  selling  general  merchandise.  It  appears, 
however,  from  the  testimony,  that  at  the  time  the  contract  was 
executed  the  stock  of  merchandise  was  at  Voltair,  in  Sherman 
county.  After  the  contract  was  executed,  and  a  part  of  the  pur- 
chase-money paid,  the  merchandise  was  removed  from  Voltair  to 
Sherman  Center,  where  the  business  of  the  town  company  was 
carried  on,  and  where  a  majority  of  the  directors  of  the  company 
reside.    There  is  testimony  tending  to  show  that  the  company 
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sold  the  merchandise,  and  appropriated  its  proceeds  to  its  own  use 
aod  benefit.     The  town  company  did  not  show  or  offer  to  show- 
that  the  president  and  secretary  of  the  company  purchased  or  re- 
ceived the  merchandise  for  their  own  use  and  benefit  or  that  they 
applied  the  proceeds  to  their  own  use  and  benefit.    The  general 
role  is  that  where  a  contract  executed  by  a  corporation  is  tdtra 
mreSj  and  the  corporation  receives  the  money  or  property  paid 
upon  such  contract,  the  money  or  the  value  of  the  property  may 
be  recovered,  to  prevent  injury  resulting  from  the  application  of 
vUra  vires  upon  a  corporate  contract,  if  no  fraud  is  intended  or 
has  been  committed.     "  After  a  corporation  has  enjoyed  the  bene- 
fit of  a  contract  or  other  arrangement  made  in  good  faith  with  any 
of  its  regular  agents,  it  is  but  fair  that  every  reasonable  presumption 
should  be  made  in  order  to  hold  the  transaction  binding  upon  the 
company.     Under  these  circumstances,  the. acquiescence  of  the 
shareholders  may  often  be  presumed."     2  Mor.  Priv.  Corp.,  §  632. 
While  an  executory  contract  made  by  a  corporation  without  au- 
thority cannot  be  enforced,  yet,  where,  the  contract   has  been 
executed,  and  the  corporation  has  received  the  benefit  of  it,  the 
law  interposes  an  estoppel,  and  will  not  permit  the  validity  of  the 
contract  to  be  questioned.    Durham  v.  Mining  Co.,  22  Kans.  232; 
Kennedy  v.  Bank,  7  Neb.  69;  Rich  v.  Bank,  7  Neb.  201;   Uni- 
versity  V.  Martin,  39  Kans.  750;  18  Pac.  Rep'r,  941;  White  v. 
Bank,  22  Pick.  181;  Alleghany  City  v.  McClurkan,  14  Penn.  St. 
81.     Where  a  contract  results  to  the  benefit  of  a  corporation,  very 
slight  evidence  of  acquiescence  or  appUcation  will  be  sufficient  to 
give  it  validity.     Getty  v.  Milling  Co.,  40  Kans.  281,  287;  19 
Pac.  Rep'r,  617. 

We  think  that  the  limitation  of  $500  in  the  charter  of  the  cor- 
poration cannot  be  regarded  of  any  more  force  than  a  by-law. 
The  statute  of  the  state  provides  that  a  charter  of  an  ordinary 
private  corporation  shall  set  forth  the  amount  of  its  capital  stock, 
but  does  not  require  its  indebtedness  shall  have  other  limit.  The 
limitation,  therefore,  of  $500  is  for  the  direction  of  the  officers 
and  agents  of  the  corporation,  and  may  be  considered  directory 
<»nlj.  It  does  not  annul  the  contract.  "  Where  the  corporation 
has  had  the  benefit  of  an  act  performed  by  an  agent  in  disregard 
of  a  mere  formality,  slight  evidence  will  usually  be  sufficient  to 
establish  ratification  by  the  shareholders,  or  an  estoppel  by  reason 
VOI-.  11—51 
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of  laches."    2  Mor.  Priv.  Corp.,  §  634;  Ang.  &  A.  Corp.,  §  264; 
Bates  V.  Bank,  2  Ala.  462;  Bond  v.  Bank,  2  Ga.  92. 

The  other  allied  errors  are  not  sufficiently  material  or  import- 
ant to  comment  upon.  The  judgment  of  the  district  court  will 
be  affirmed;  all  the  justices  concurring. 

Estoppel  of  corporation  to  set  up  ultra  Tires  with  respect  to  contracts  of 
which  it  has  had  the  benefit. —  We  refer  to  the  following^  cases  on  this  sab- 
ject  in  addition  to  those  referred  to  ia  the  foregoing  opinion:  Chicago  Bnild* 
ing  Societj  y.  Crowell,  65  111.  458;  Bradley  v.  Ballard.  55  111.  418;  Darst  t.  Qale, 
88  111.  141;  Ward  ▼.  Johnson,  95  111.  215;  Peona,  etc.,R.  Co.  y.  Thompson,  loa 
m.  187;  Thomas y.  Citisens'  Ry.  Co.,  104  Dl.  463;  Parish  y.  Wheeler, 22  N.  Y. 
508;  Bissell  y.  Michigan  Sonthem,  etc.,  R.  Co.,  22  N.  Y.  258;  DeGroff y.  American 
Linen  Thread  Co  ,  21 N.  Y.  124;  Whitney  Arms  Co.  y.  Barlow,  63  N.  Y.  62;  Kent 
y.  Qnicksilyer  Mining  Co.,  78  N.  Y.  159;  Haselharst  y.  Sayannah,  etc.,  R.  Co., 
43  Ga.  54;  Loaisyille,  etc.,  R.  Co.  y.  Flanagan,  113  Ind.  488;  Monnment  Na- 
tional Bank  y.  Globe  Works,  101  Mass.  57;  Episcopal  Charity  Society  y.  Epis- 
copal Church,  1  Pick.  872;  Railway  Co.  y.  McCarthy,  96  U.  S.  267;  San  An- 
tonio y.  Mehafiy.  96  U.  S.  812;  Hitchcock  y.  Galyeston,  96  U.  S.  861;  Gold 
Mining  Co.  y.  National  Bank,  96  IT.  S.  640;  Daniels  y.  Tiemey,  102  U.  S.  415; 
Morris  R.  Co.  y.  Railroad  Co.,  29  N.  J.  Eq.  452;  Texas  Ry.  Co.  y.  Gentry, 
69  Tex.  625;  Kitchen  y.  St.  Loais,  etc.,  R.  Co.,  69  Mo.  Sl24;  Rich  ▼.  Stote  Na- 
tional Bank,  7  Neb.  209;  WhitweU  y.  Warner,  20  Vt.  426;  Noyes  y.  Rotland, 
etc.,  R.  Co.,  27  Vt.  110;  State  y.  Smith,  48  Vt.  288;  Sanderson  y.  Iron  &  Nail 
Co.,  84  Ohio  St.  442;  Smith  y.  HaH,  11  C.  6.  897;  Port  of  London  Ass.  Co.'s 
Case,  5  De G.,  M.  &  G.  465;  Anglo- Australian,  etc.,  Co.  y.  British  Proyision,  etc.. 
Society,  8  Giff.  584. 


Wdttibe  v.  Baldwin  bt  al. 

(7  So.  B.  734;  80A]a.48S.) 

1.  National  Banks.  Inhpibction  of  Books  btStockholdkbs.  MAimAxim. 
A  statnte  of  Alabama  proyides  that  **  the  stockholders  of  all  priyate  corporations 
haye  the  right  of  access  to,  of  inspection  and  examination  of,  the  hooks,  rec- 
ords and  papers  of  the  corporation,  at  reasonable  and  proper  times."  Held, 
to  apply  to  national  banks  within  the  state,  and  that  mandamtu  wonld  lie  to 
enforce  the  right. 

2.  The  writ  should  issue  against  the  officer  haying  the  custody  of  the  booka, 
and  not  against  the  corporation. 

Winter  cfe  Winter  for  appellant .  •  Tompkins  <b  Tray  for  ap 

pellees. 

SoMSBviLLK,  J.    The  Btatate  declares  the  law  of  this  state  to  be 
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that  *^  the  stockholders  of  all  private  corporations  have  the  right 
of  access  to,  of  inspection  and  examination  of,  the  books,  records 
and  papers  of  the  corporation,  at  reasonable  and  proper  times.'' 
Ck)de  1886,  §  1677.  This  statute  is  but  a  slight  modification  of 
the  rule  of  the  conmion  law,  and  its  construction  is  fully  discussed 
in  the  case  of  Foster  v.  White,  86  Ala.  467;  6  South.  Rep'r,  88. 
We  there  held  that  the  purpose  of  the  statute  was  to  secure  to 
the  stockholder  of  every  corporation  the  right  generally  to  exam- 
ine the  books  at  all  reasonsable  and  proper  times,  and  that,  upon 
a  denial  to  him  of  the  exercise  of  this  right,  he  was  entitled  to  a 
mandamus  upon  an  averment  of  facts  which  prima  facie  bring 
the  applicant  within  the  terms  of  the  statute,  and  showing  such 
denial.  If  the  inspection  is  sought  from  improper  motives,  or  for 
reasons  which  are  insufficient  to  justify  it,  this  was  said  to  be  a 
matter  of  defense  not  necessary  to  be  negatived  by  the  applicant, 
by  way  of  anticipation,  in  his  pleadings. 

The  present  application  is  made  by  a  stockholder  in  a  national 
bank,  and  the  main  question  raised  is  whether  these  institutions 
are  entitled  to  the  prerogative  of  being  exempted  from  the  opera- 
tion of  the  above  section  of  the  Code. '  The  decisions  are  numer- 
ous which  hold  that  the  states  are  restrained  from  legislating  ad- 
versely to  the  interest  of  these  banks,  or  discriminating  unfavor- 
ably against  them  on  the  ground  that  they  are  authorized  consti- 
tutional agencies  of  the  federal  government,  appropriately  de- 
signed to  aid  in  the  administration  of  the  fiscal  operations  of  the 
government.  These  decisions  have  reference  chiefly  to  state  laws 
evincing  unfriendly  discrimination  in  the  exercise  of  the  taxing 
power,  the  tendency  of  which  was  often  to  cripple  their  influence, 
and  even  destroy  their  very  existence.  Pollard  v.  State,  65  Ala. 
628;  People  v.  Weaver,  100  U.  S.  639;  Cook  Stocks  (2d  ed.), 
§  571.  There  is  nothing  of  a  hostile  or  discriminating  character 
in  the  operation  of  the  statute  under  consideration.  Its  purpose 
is  to  place  all  stock  corporations  on  precisely  the  same  footing ;  to 
confer  on  the  stockholders  of  each  the  right  to  know  their  finan- 
cial condition  ;  to  ascertain  whether  they  are  being  honestly  and 
profitably  conducted,  or  otherwise;  and  to  keep  a  supervision 
over  all  the  details  of  management  which  can  in  any  way  affect 
the  value  of  the  stock,  including  the  good  fame  and  financial  in- 
tegrity of  the  institution.    The  statute  unquestionably  applies  to 


404  WiNTBE  V.  Baldwin. 

banks  incorporated  by  the  states.  We  see  no  reason  why  it  should 
not  also  apply  to  national  banks. 

The  principle  is  enunciated '  in  general  terms  by  the  United 
States  supreme  court  in  Waite  v.  Dowley,  94  U.  S.  527,  as  follows: 
^^  We  have  more  than  once  held  in  this  court,"  says  Mr.  Justice 
Miller,  ^^  that  the  national  banks  organized  under  the  acts  of  con- 
gress are  subject  to  state  legislation,  except  where  such  legislation 
is  in  conflict  with  some  act  of  congress,  or  where  it  tends  to  im- 
pair or  destroy  the  utility  of  such  banks  as  agents  or  instrumen- 
talities of  the  United  States,  or  interferes  with  the  purposes  of 
their  creation."  It  was  decided  in  that  case  that  a  statute  of  the 
state  of  Vermont  was  valid  which  required  the  cashiers  of  national 
banks  in  that  state  to  transmit  to  clerks  of  the  several  towns  a  list 
of  the  shareholders,  with  the  number  of  their  shares,  for  the  pur- 
pose of  taxation.  The  same  doctrine  had,  in  effect,  been  previ- 
ously announced  in  the  case  of  Bank  v.  Com.,  9  Wall.  363,  where 
a  statute  of  the  state  of  Kentucky  required  '^  the  cashier  of  a 
bank  whose  stock  is  taxed  to  pay  into  the  treasury  the  amount  of 
the  tax  due.  If  not,  he  was  to  be  held  liable  for  the  same,  with 
twenty  per  cent  upon  the  amount."  The  tax  itself  was  author- 
ized by  the  act  of  congress,  but  the  state  law  undertook  to  re- 
late the  mode  of  its  assessment  and  collection,  by  obliging  the 
cashier  to  collect  the  tax  out  of  the  dividends,  and  pay  it  over  to 
the  state:  The  objection  was  taken  that  a  state  could  not  thus 
interfere  with  national  banks  by  interposing  such  a  duty  on  their 
officers ;  but  the  United  States  supreme  court  held  the  law  to  be 
a  valid  exercise  of  state  legislative  power,  and  free  from  consti- 
tutional objection. 

We  can  see  nothing  in  the  right  conferred  on  a  stockholder  to 
inspect  the  books  of  a  national  bank  which  in  any  manner  tends 
to  impair  or  destroy  the  utility  of  such  banks  as  fiscal  agents  of 
the  federal  government,  or  which  interferes  with  the  purposes  for 
which  they  were  created .  Nor  can  we  see  any  thing  in  the  laws 
of  congress  which,  even  by  implication,  forbids  the  exercise  of 
such  a  right  by  stockholders.  These  laws,  it  is  true,  authorize  the 
appointment  of  bank  examiners  by  the  comptroUcr  of  the  cur- 
rency, and  provide  that  these  institutions  shall  not  be  subject  to 
any  visitorial  powers  other  than  those  which  are  authorized  by  con- 
gress,  or  "  vested  in  the  courts  of  justice."    R.  S.  U.  S.,  §§5840, 
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5241.  Bat  these  provisions  were  not  intended,  in  our  opinion,  to 
curtail,  or  even  to  regulate,  the  rights  of  stockholders,  or  their  re- 
lations toward  the  bank.  An  act  of  congress  will  not  be  con- 
strued to  take  away  the  jurisdiction  oi  state  courts,  or  to  remove 
any  favored  persons  or  institutions  from  the  eqaal  operation  of 
state  laws,  unless  the  purpose  to  accomplish  this  result  is  unam- 
biguously expressed  or  implied  by  necessary  intendment.  Cook 
V.  Bank,  52  N.  Y.  96.    It  was  accordingly  held  in  Bank  v.  Gunst, 

1  Abb.  N.  C.  292  (1876),  that  a  national  bank  organized  under  the 
act  of  congress,  which  was  decided  to  be  a  foreign  corporation, 
was  subject  to  a  general  statute  of  New  York  requiribg  foreign 
corporations  to  give  security  for  payment  of  costs  before  institut- 
ing a  suit  in  a  state  court.  That  decision  was  made  by  the  New 
York  superior  court,  but  no  appeal  was  taken  from  it.    See,  also, 

2  Morse  Banks  (3d  ed.),  §  157,  p.  1294;  Gould  &  T. '  Notes 
Revised  Statutes  U.   S.   961,  962.     We  accordingly  hold  that 

a  national  bank  is  subject  to  the  influence  of  section  1677  of  the 
Code  of  Alabama  equally  with  all  other  corporations.  * 

The  writ,  however,  must  issue  against  the  cashier  of  the  bank, 
or  other  officer  having  the  custody  of  the  books;  and  it  does  not 
run  against  the  corporation  as  such,  unless  to  compel  the  discharge 
of  some  cofporate  duty.  The  bank,  in  its  corporate  capacity,  was 
not  a  proper  party  defendant  to  this  proceeding.  Wood  Mand. 
23,  29,  30 ;  Mos.  Mand.  199 ;  People  v.  Throop,  12  Wend.  183; 
People  V.  Mott,  1  How.  Pr.  247 ;  Aug.  &  A.  Corp.  (11th  ed.), 
§  707. 

Beversed  and  remanded. 

Clopton,  J.,  dissents,  holding  that  section  1677  of  the  Code 
wasnot  intended  and  does  not  apply  to  associations  incorporated 
under  the  National  Bank  Act  of  congress ;  the  relative  right  of 
the  shareholders,  and  daties  of  the  officers  to  them,  not  being 
proper  subjects  of  state  legislation. 

See  Hemiagwaj  y.  Hemingway,  ante,  and  note. 
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Gbittbai.  Union  Tblbphonb  Co.  v.  State  bx  bbl.,  bto. 

(84  N.  B.  R  215;  1^  Ind.  118.) 

1.  Tblbphonb  Ck>iCFAKiB8.  Duties.  Mandamus.  Under  the  laws  of 
ladlana  a  telephone  companj  maj  be  compelled  by  tnandamtu  to  famish  an 
instrument  and  telephone  service  upon  demand  and  tender  of  the  statutory 
compensation. 

A.  A.  Thomas  and  Baker  ds  Defreea  for  appellant.  Jaa.  A. 
TAor7iton,  J.  JJ,  Orr  and  John  H.  Bradley  for  appellees. 

OoFFET,*  J.  This  was  a  suit  by  the  relators  against  the  appellant 
for  the  purpose  of  compelling  the  appellant  to  furnish  the  re- 
lators the  use  of  telephones.  The  complaint  alleges  substantially 
that  the  appellant  is  a  corporation  duly  organized  and  doing  busi- 
ness under  .  the  laws  of  this  state,  as  a  common  carrier  of  tele- 
phonic messages  in  Michigan  Gity,  and  has  done  business  therein  for 
the  period  of  four  years  last  past,  during  all  of  which  time  it  has 
and  now  does  keep  and  maintain  in  said  city  a  telephone  exchange 
for  the  use  and  benefit  of  the  public  and  individuals  therein,  leases 
telephonic  machines  or  instruments,  grants  telephonic  facilities, 
including  needful  and  necessary  connections  that  subscribers  and 
others  may  reasonably  require  and  demand  ;  that  relaYorsare  res^ 
idents  of  Michigan  Gity,  in  said  county,  engaged  in  the  whole- 
sale and  retail  lumber  business,  and  mantiging  a  planing-mill  in 
connection  therewith,  and  that  until  about  July  1,  1887,  the 
appellant  had  leased  them  instruments,  granted  them  telephonic 
facilities  and  connections  at  their  mill  and  one  at  their  officet,  einoe 
and  during  the  time  said  appellant  had  established  its  business  in 
said  city,  the  relators  complying  with  all  conditions  imposed  npon 
them ;  that  about  the  Ist  day  of  July,  1887,  the  appellant,  without 
cause,  and  against  the  protest  of  the  relators,  removed  the  said 
instruments  from  the  mill  and  office  of  relators,  severed  all 
telephone  connections,  and  refused  to  allow  or  grant  them  any 
telephonic  service,  though  appellant  did  then,  and  ever  since  has, 
maintained  and  kept  a  telephone  exchange  in  Michigan  CTity, 
leased  instruments  and  furnishes  telephonic  ^ilities  for  the 
public  and  individuals;  that  about  July  14,  1887,  the  relators 
demanded  of  the  appellant,  which  was  then  and  there  organized, 
existing  and  doing  business  as  a  carrier  as  aforesaid,  the   use. 
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posfiessiou  and  enjoyment  of  two  telephones,  one  at  their  office 
and  one  at  their  mill  in  said  city,  and  necessary  connection  with 
other  subscribers  and  firms  therein,  and  offered  then  and  there  to 
pay  the  appellant,  as  rent  or  for  the  use  of  the  same,  the  sum  fixed 
by  law,  to-wit,  $2.50  per  month  for  each  instmment,  which 
demand  and  offer  the  appellant  refused  to  accept  or  comply  with, 
and  refused  said  telephones  and  telephonic  service,  and  still 
refuses  the  same ;  that  the  use  of  telephonic  service  to  the  relators* 
in  their  business  is  of  great  value,  as  well  as  convenience,  and 
they  are  without  power  to  compel  the  appellants  to  grant  them 
the  telephone  facilities  they  need,  and  which  it  is  the  duty  of 
appellant  to  give  the  relators ;  and  that  the  injury  and  damage  to 
them  caused  by  the  neglect  and  refusal  of  the  appellant  to  perform 
its  duties  and  obligations  cannot  be  estimated  so  as  to  give  any 
exact  amount,  or  lay  the  foundation  for  a  suit  at  law  for  damages. 
The  complaint  prays  that  the  appellant  be  compelled,  by  mandate, 
to  furnish  relators  the  required  telephonic  service.  The  court 
overruled  a  demurrer  to  the  petition  and  alternative  writ  of  man- 
date, and  appellant  accepted. 

The  appellant  answered,  denying  that  it  was  a  common  carrier, 
but  admitting  that  its  business  was  in'some  respects  of  the  nature 
of  a  common  carrier,  and  that  it  was  a  qiUMi  public  corporation 
carrying  on  a  telephone  business  in  the  said  city,  and  so  bound  to 
furnish,  under  such  reaBonable  rules  and  regulations  as  it  might 
establish,  telephone  service  to  all  pei'sons  impartially,  and  without 
discrimination,  so  far  as  is  practicable,  but  denying  that  it  is 
bound  to  rent  telephones  at  all,  or  as  demanded  by  the  relators,  or 
for  any  fixed  monthly  rental,  or  for  the  exclusive  use  of  any  one; 
that  it  has  not,  since  the  30th  day  of  June,  1887,  done  so,  nor 
does  it  now  do  so  to  any  person  in  Michigan  City ;  that  after  long 
trial  and  full  experiment  it  found  it  could  not  rent  telephones, 
with  exchange  service,  at  the  price  fixed  by  statute  therefor,  and 
for  the  compensation  so  received  pay  the  expenses  of  so  doing, 
and  the  royalties  on  the  patents  required  therefor,  and  necessary 
repairs  and  renewals,  and  make  any  reasonable  return  on  the 
capital  invested  in  such  attempts,  and  that  it  dulj»  notified  all  of 
its  subscribers  in  Michigan  City  that  on  and  after  June  30,  1887, 
it  would  not  attempt  longer  to  do  so,  but  would,  on  and  after  said 
date,  dose  its  exchange  and  cease  business  in  said  city,  unless  a 


408  Gektral  TT^tion  Telephone  Co.  y.  State. 

sufficient  number  of  citizons  therein  should  desire  telephonic  ser- 
vice, without  any  rental  of  instruments,  and  by  means  and  use  of 
a  central  toll  stiition  connected  with  local  toll  stations  alone, 
whereat  all  practicable  telephone  connections  might  be  furnished 
by  appellant,  and  had  and  enjoyed  by  all  persons,  without  partial- 
ity or  discrimination,  on  payment  of  a  toll  charge  or  payment  for 
each  communication;  that  under  said  system  coupons  or  a  number 
of  tickets  would  be  sold  for  a  greatly  reduced  price,  which  tickets 
should  be  good  only  if  used  within  a  limited  time,  and  were  good 
for  use,  not  on  any  particular  instrument,  but  on  all  telephones 
connected  with  said  exchange,  or  any  other  of  the  many  exchaogeB 
of  the  appellant  in  adjoining  cities,  or  in  said  state  of  Indiana; 
that  under  said  system  telephones  for  such  toll  stations  are  estab- 
lished at  such  desirable  points  as  the  telephone  company  may  select, 
where  responsible  parties  are  found  to  act  as  agents  of  appellant 
in  said  business,  under  contracts  of  agency;  that  where  such  sta- 
tions are  not  found  to  be  sufficiently  profitable  they  are  to  be  dis- 
continued, but  that  in  establishing  the  same  appellant  requires 
that  such  coupon  tickets,  good  as  aforesaid,  .shall  be  purchased 
through  the   agent,  in  order  to   h3,ve  assurance  tnat  such   sta- 
tion will  have  business  enough  to  justify  niaintaining  it;  that 
all  said  persons  mentioned  in  said  complaint,  as  having  in  said 
Michigan  City  telephone  instruments  in  their  possession.  Have 
them  as  agents  of  the  appellant,  under  said  system  and  contracts, 
and  in  no  other  way;  that  since  the  30th  day  of  June,  1887,  the 
telephone  business  of  appellant  has  been  and  is  conducted  under 
said  system,  and  in  no  other  way;  that  appellant  offered  to  estab- 
lish such  toll  stations  upon  relators'  said  premises,  to  be  operated 
and  carried  on  the  same  as  others,  but  relators  refused  the  same, 
or  to  sign  said  contract  therefor.     To  this  answer  the  court  sus- 
tained a  demurrer,  and,  the  appellant  failing  to  answer  further, 
the  relators  had  judgment.     The  assignment  of  errors  calls  in 
question  the  rulings  of  the  circuit  court  as  above  set  out.     The 
case  of  Telephone  Co.  v.  State,  118  Ind.  194;  19  N.  E.  Rep'r,  604, 
and  authorities  there  cited,  is  decisive  of  the  case  now  before  us. 
In  that  case  it  was  held  that,  under  the  laws  of  this  state,  a  person 
desiring  the  kind  of  telephone  service  hei'e  required  could  coon  pel, 
by  mandate,  the  furnishing  of  such  service,  and  that  it  was  no 
defense  to  say  that  the  person  or  corporation  engaged  in  furnish- 
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ing  telephonic  service  did  not  rent  telephones,  but  furnished  such 
service  by  means  of  public  stations  only. 
Judgment  affirmed. 

Regulating  charges  of  telephone  oompaniee.—  In  Central  Union  Tel.  Co. 
y.  State,  118  lod.  194,  the  points  decided  as  stated  in  the  syUabus  are  given 
below  witl^  the  aathorities  cited  in  support  of  same,  in  the  opinion  of  the  court. 

1.  The  telephone  is  an  instrument  of  commerce,  and  persons  or  corporations 
engaged  in  the  general  telephone  business  are  common  carriers  of  news. 

2.  A  person  or  corporation  engaged  in  operating  telephone  lines,  furnishing 
connections,  facilities  and  service  to  business  houses,  persons  and  companies, 
can  be  compelled  by  mandate  on  the  petition  of  one  discriminated  against,  to 
famish  to  such  a  one  the  same  service  that  it  furnishes  to  others,  independent 
of  any  statutory  provision  against  discrimination.  State  v.  Nebraska  Tel.  Co. , 
17  Neb.  126;  Vincent  v.  Chicago,  etc,  B.  Co.,  49  111.  83;  People  v.  Manhattan 
Gas-light  Co.,  45  Barb.  186. 

8.  A  company  doing  a  general  telephone  business  in  this  state  cannot  evade 
the  acts  of  April  8  and  April  18,  1885  (Acts  1885,  pp.  151,  227),  prescribing 
the  duties  of  such  companies  and  regulating  the  rental  to  be  charged  for  the 
nse  of  telephones,  by  ceasing  to  do  a  rental  business  and  establishing  public 
toll  stations,  but  under  such  acts  any  person,  within  the  local  limits  of  the 
business  of  such  company  in  a  town  or  city,  has  the  right  to  dentend  and  re- 
ceive a  telephone,  with  connections,  facilities  and  service,  at  the  rate  per 
month  fixed  therein. 

4.  The  acts  of  1885,  relating  to  railroad  companies,  apply  merely  to  the  ser* 
viee  to  be  provided  to  persons  within  this  state,  and  they  are,  therefore,  not 
open  to  the  objection  that  they  are  void  as  attempting  to  regulate  interstate 
commerce,  although  the  lines  of  a  company  doing  business  in  this  state  may 
be  extended  into  other  states. 

6.  The  fact  that  the  statute  prescribes  a  penalty  for  the  violation  of  its  pro- 
visions, does  not  abridge  the  right  of  an  aggrieved  party  to  compel  the  tele- 
phone company  by  mandamus,  to  furnish  him  with  service  to  which  he  is  en- 
titled.  Central  Union  Tel.  Co.  v.  Bradbury,  106  Ind.  1;  State  v.  Telephone 
Co.,  86  Ohio  St.  296;  Bell  Tel.  Co.  v.  Commonwealth  (Penn.),  8  Atl.  Rep'r, 
825. 

6.  In  an  action  by  a  resident  of  a  city  to  compel  a  telephone  company  to 
famish  him  with  telephonic  service  within  such  city,  an  answer  that  the  line 
of  the  company  extends  outside  of  the  state,  and  that  by  furnishing  the  plain- 
tiff with  an  instrnment  and  service  he  would  be  placed  in  commanication  with 
pofntfl  outside  of  the  state,  is  bad. 
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Matheb  v.  Eubeka  Moweb  Go. 
(88  n.  b.  r.  998: 118  n.  y.  qso.) 

1.  GORPOBATIOHB.      TBEASmtBR.     CLAIM  FOR     GOMFBNfiATTON.     When   a 

stockholder  of  a  corporation  is  appointed  to,  and  fills  the  position  of,  treasurer, 
without  any  agreement  or  understanding  as  to  compensation  for  his  services, 
the  law  will  presume  that  the  service  was  intended  to  be  gratuitous  and  no 
recovery  can  be  had  therefor. 

2.  This  presumption  will  not  be  dependent  upon  the  amount  of  stock  held 
by  such  person. 

8.  PRAGTiCB.  Rbfusal  TO  Producb  BOOKS  AND  PAPBRS.  Where  a  de- 
fendant has  refused  to  produce  books  and  papers  upon  proper  notice,  and  the 
plaintiff  has  given  secondary  evidence  of  their  contents,  the  defendant  will  not 
then  be  permitted  either  to  produce  Xhe  books  and  papers,  or  to  give  oral  evi- 
dence thereof,  to  meet  such  secondary  evidence. 

John  W.  Boyle  for  appellant.  S,  J.  CooJdnham  for  respond- 
ent. 

BBADLBTy  J.  The  plaintiff  was  the  first  treasurer  of  the  defend- 
ant, a  manafacturing  corporation,  and  was  appointed  as  such  in 
April,  1884,  entered  into  actual  service  in  July  following,  and 
served  about  ten  months.  He  sought  by  this  action  to  recover 
compensation  to  which  he  claimed  he  was  entitled.  The  referee 
found  that  the  plaintiff's  services  were  performed  without  any 
expectation  on  his  part,  or  any  agreement  or  understanding,  that 
he  should  receive  compensation,  and  that  they  were  intended  to 
be  gratuitous.  And,  as  conclusion  of  law,  the  referee  determined 
that  the  plaintiff  was  not  entitled  to  recover  any  sum  for  his  ser- 
vices as  treasurer,  but  allowed  to  him  $75  for  clerical  services  of 
another  employed  by  him  as  book-keeper.  The  value  of  the  plain- 
tiff's services  was  found  by  the  referee  to  have  been  $300.  The 
main  question,  upon  the  merits,  is  whether  the  conclusion  that 
there  was  no  agreement,  expressed  or  implied,  to  support  the 
plaintiff's  alleged  claim,  wsis  warranted  by  the  evidence. 

The  fact  that  the  plaintiff  was  appointed  or  employed  as  treas- 
urer by  the  defendant,  and  that  he  performed  beneficial  services 
for  the  defendant,  presumptively  entitled  him  to  payment  of  their 
value.  Smith  v.  Railroad  Co.,  102  N.  Y.  190;  6  N.  E.  RepV, 
397.  And  when  that  appeared  the  burden  was  with  the  defend- 
ant to  relieve  itself  from  liability.    This  it  sought  to  do  by  mak- 
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ing  it  appear  that  the  plaintiff  was  a  stockholder  of  the  defendant ; 
that  he  was  a  member  of  the  banking  firm  of  A.  D.  Mather  & 
Co.,  composed  of  himself  and  another,  who  was  also  a  stockholder, 
and  one  of  the  trostees,  of  the  defendant ;  and  that  it  was  under- 
stood  that  snch  firm  should  have  the  banking  bnsiness  of  the  de- 
fendant. The  further  fact  appeared  that  by  a  by-law  of  the  de- 
fendant the  power  was  given  to  the  board  of  trustees  to  fix  the 
compensation  of  its  officers ;  and,  while  that  of  secretary  was  so 
fixed,  no  compensation  for  the  treasurer  was  designated,  and  no 
provision  made  by  the  board  in  that  respect.  It  is  well  settled 
that  a  director  of  a  corporation  is  not  entitled  to  compensation  for 
services  performed  by  him  as  such,  without  the  aid  of  a  pre-ex- 
isting provision  expressly  giving  the  right  to  it.  They  are  the 
trustees  for  the  stockholders,  and  as  such  have,  the  management 
of  the  corporate  affairs ;  and  to  permit  them  to  assert  claims  for 
services  performed,  and  then  support  them  by  resolution,  would 
enable  the  directors  to  unduly  appropriate  the  fruits  of  corporate 
enterprise.  It  would  clearly  be  contrary  to  sound  policy.  The 
same  reason  may  not  exist  for  the  application  of  the  rule  to  a 
stockholder,  not  a  director,  who  has  become  an  officer  of  the 
corporation.  But  he  has  a  pecuniary  interest  in  its  management 
and  business ;  and,  when  he  assumes  the  duties  of  the  office,  and 
performs  them,  without  some  agreement  or  provision  for  com- 
pensation, the  presumption,  in  view  of  his  relation  and  interest, 
may  properly  arise  that  he  performs  the  official  services 
gratuitously.  This  proposition  cannot  be  made  dependent  upon 
the  proportionate  amount  of  the  stock  held  by  him.  If  the  officer 
expects  to  have  compensation,  and  the  corporation  intends  to  pay 
him  for  his  official  services,  it  may  easily  be  provided  for,  by  res- 
olution or  agreement,  before  he  enters  upon  his  services.  This 
is,  at  all  events,  a  salutary  rule,  as  applied  to  an  officer  who  is  a 
stockholder  of  the  corporation.  Loan  Ass'n  v.  Stonemetz,  29 
Penn.  St.  534 ;  Kilpatrick  v.  Bridge  Co.,  49  Penn.  St.  118 ; 
Smith  V.  Putnam,  61  N.  H.  632;  Gill  v.  Cab  Co.,  1  N.  Y.  Snpp. 
202;  Barril  v.  Water-Proofing  Co.,  2  N.  Y.  Supp.  758.  In  such 
case,  there  may  be  presumed  to  exist  a  reason,  in  the  fact  of  such 
relation  and  interest,  to  induce  him  to  assume  and  exercise  the 
duties  of  the  trust  not  dependent  upon  compensation  for  services, 
when  nothing  appears  to  the  contrary.    The  plaintiff  had  the  re- 
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latioQ  of  stockholder ;  and,  in  addition  to  his  interest  as  such  in  the 
corporation,  he  had  a  farther  interest,  as  banker,  in  having  the 
benefit,  sach  as  it  might  be,  of  doing  the  banking  business  which 
the  company  might  furnish.  In  view  of  those  considerations,  and 
the  farther  fact  that  he  accepted  the  office,  and  performed  its 
duties,  without  any  express  understanding  that  he  should  hsLve 
compensation,  the  referee  was  permitted  to  conclude,  as  he  did, 
that  the  plaintiff  accepted  the  office  of  treasurer  without  any 
view  to  compensation,  and  performed  the  services  gratuitously. 
The  conflict  of  evidence  bearing  upon  that  subject  was  disposed 
of  in  the  coart  below,  and  can  have  no  consideration  on  this  re- 
view. In  Smith  v.  Bailroad  Co.,  the  plaintiff,  who  performed 
the  duties  of  secretary  of  the  defendant,  was  neither  a  stockholder 
nor  director  of  the  defendant,  and,  as  the  court  there  remarked, 
stood  in  no  relation  to  the  company  which  made  it  his  interest  to 
serve  it  without  compensation.  In  the  present  case,  several  ex- 
ceptions were  taken  to  the  reception  of  evidence.  After  the  defend- 
ant had  declined  to  farnish  the  books  and  papers  called  for  by  the 
notice  of  the  plaintiff  to  prodace  them,  the  defendant  could  not 
properly  be  permitted  to  introduce  them  as  evidence  in  its  own 
behalf  to  meet  the  secondary  evidence  of  the  plaintiff  as  to  their 
contents,  or  to  give  oral  evidence  to  that  effect  for  snch  purpose. 
Bogart  V.  Brown,  5  Pick.  18 ;  Tyng  v.  United  States,  etc.,  Co.,1 
Hun,  161.  The  evidence  given  by  the  defendant,  having  relation  to 
what  appeared  in  the  books  and  papers  embraced  in  the  notice  to 
produce,  did  not  tend  to  contradict  the  evidence  on  the  part  of 
the  plaintiff  in  any  material  respect ;  and  no  harm  could  have  in 
any  manner  resulted  from  it  to  the  plaintiff.  All  the  exceptions 
have  been  carefully  examined,  and  none  of  them  seem  to  point  to 
any  error  prejudicial  to  the  plaintiff.  The  judgment  should  be 
affirmed. 

All  concur,  Yann,  J.,  in  result.    FoUett,  C.  J.,  not  sitting. 
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Pbel  v.  Cmr  of  Atlanta. 

m  S.  E.  B.  66S;  -  Ga.  — .) 

1.  EiciHBirr  Domain.  Laying  out  Stbbbt  Adjacent  to  Land.  Damages. 
The  defendant  city  purchaeed  land  adjacent  to  the  plaintiff's  lot,  and  laid  it 
oat  as  a  street.  She  sued  for  damages  by  reason  of  being -deprived  of  privacy 
and  rendered  liable  for  assessments.  Held,  that  the  plaintlflTs  land  was  neither 
taken  nor  damaged  within  the  meaning  of  the  oonstitntion,  and  a  Judgment 
for  the  defendant  was  affirmed. 

George  8.  ITiomas  for  plaintiff  in  error.  J.  B.  Goodwin  and 
J.  A.  Anderson  for  defendant  in  error. 

Blandfobd,  J.  This  was  an  action  brought  by  Lucy  Peel 
.against  the  city  of  Atlanta  to  recover  damages  for  tdleged  injury 
to  certain  property  of  hers.  Her  declaration  alleged  that  she  was 
the  owner  of  a  certain  tract  of  land  in  the  city  of  Atlanta;  that  she 
sold  a  portion  thereof  lying  on  Harris  street  to  one  Nix,  who  sold 
the  same  to  the  city  of  Atlanta,  and,  after  the  city  bought  the  said 
lot,  itopened  a  public  street  on  said  lot  adjoining  the  balance  of  her 
land,  thereby  making  the  remaining  portion  of  her  land  to  be 
bounded  on  three  sides  by  three  public  streets  of  the  city,  render- 
ingit  ungainly  and  unsightly  to  the  public,  and  depriving  it  of  all 
privacy  ;  that  the  city  had  filled  up  a  well  on  the  portion  that  was 
sold,  which  her  tenants  had  the  right  to  use;  and  that  she  had 
reason  to  fear  assessments  upon  all  three  sides  of  her  lot  for  im- 
provements  in  the  way  of  sidewalks  and  streets.  It  is  not  alleged 
in  the  declaration  that  the  defendant  invaded  her  property  in  any 
way,  or  any  right  or  use  of  hers  therein,  but  she  alleges  that  it 
waa  diminished  in  value  by  reason  of  public  improvements  made 
in  the  vicinity. 

Upon  demurrer  to  this  declaration,  the  court  held  that  it  set 
forth  no  cause  of  action,  and  dismissed  the  same  ;  and  this  is  the 
case  presented  for  our  consideration.  We  think  the'  true  rule  is 
that  where  property  is  taken,  or  where  it  is  damaged,  for  the  pub- 
lic use,  by  an  invasion  of  the  right  of  the  property-holder  as  to  its 
use  or  enjoyment,  and  the  property  thereby  becomes  diminished 
in  value,  an  action  may  be  maintained  by  the  owner>of  such  prop- 
erty to  recover  for  the  damages  thus  incurred.  But  we  are  in- 
clined to  think  that  where  there  has  been  no  invasion  of  any  right 
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or  use  of  private  property  by  the  public,  by  the  erection  or  laying 
ont  or  building  of  any  sewers,  public  higti  way s,  streets  or  pa venients, 
no  action  can  be  maintained  by  the  owner  of  adjacent  land  to  re- 
cover for  any  damages  that  may  be  suffered  in  conseq  uenoe  thereof. 
If  this  highway  or  street  had  been  opened  or  dedicated  by  Nix  to 
the  use  of  the  public  upon  the  land  which  she  sold  to  the  city, 
and  such  act  on  the  part  of  a  private  owner  was  no  invasion  of  any 
right,  use  or  enjoyment  in  the  property  of  an  adjacent  owner,  no 
action  would  result  to  the  latter  thereby  ;  and  in  this  respect  the 
city  occupies  as  high  a  position  as  a  private  person,  where  it  puts 
an  improvement  upon  its  own  land.    The  constitution  of  this  state 
(Code,  §  5024),  declares :     "  Private  property  shall  not  be  taken  or 
damaged  for  public  purposes  without  just  and  adequate  compen- 
sation being  first  paid."     The  same  provision  is  in  the  constitu^ 
tions  of  Illinois  and  Missouri,  and  of  other  states.     Lewis  Em. 
Dom.,  §  221.     The  English  statute,  which  has  the  same  purpose 
as  these  constitutional  provisions,  uses  the  term  ^^  injuriously  af- 
fected."    Some  statutes  on  the  same  subject  used  the  word  "  in- 
jured."    All  these  terms  are  believed  to  be  equivalent  in  meaning 
and  extent.     Id.,  §  222.     The  efEect  of  such  provisions  is  not  to 
authorize  compensation  in  all  cases  where  property  may  be  in- 
jured by  public  works,  but  only  where  the  enjoyment  of  some 
right  of  the  plaintiff  in  reference  to  his  property  is  interfered  with, 
and  the  property  thereby  rendered  less  valuable.     The  test  is, 
would  the  injury,  if  caused  by  a  private  person  without  authority 
of  statute,  give  the  plaintiff  a  cause  of  action  against  such  person ! 
If  so,  then  he  is  entitled  to  compensation  notwithstanding  the 
statute  which  legalizes  the  damaging  work.     The  constitutional  or 
statutory  provision  simply  prevents  the  defendant  from  shielding 
himself  under  legislative  authority  against  liability  for  damages 
consequent  upon  the  work.     Hence,  if  no  part  of  the  plaintiff's 
land  is  taken,  and  no  other  right  of  his  is  disturbed,  he  cannot 
have  compensation.     Lewis  Em.  Dom.,  §§  235,  236;   Queen  v. 
Board,  3  Best  &  8.  710;  Ricket  v.  By.  Co.,  L.  R.,  2  H.  L.  175 ; 
Rude  V.  City  of  St.  Louis,  93  Mo.  408;  6  S.  W.  Rep'r,  257 ;  Cham- 
beriain  v.  Ry.  Co.,  31  L.  J.  (Q.  B.)  201;  Rigney  v.  City  of 
Chicago,  102  111.  64.     Where  no  land  of  the  plaintiff  is  taJken^ 
and  no  other  right  infringed,  he  is  not  entitled  to  compensation 
on  the  ground  that  the  privacy  of  his  residence  is  destroyed.     In 
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re  Penny,  26  L.  J.  (Q.  B.)  225.  The  fear  of  being  assessed  is  a  mere 
apprehension  not  jet  realized,  and  cannot  sustain  a  claim  for 
damages.  Besides,  it  seems  that  one  who  is  delinquent,  as  this 
plaintiff  promises  to  be,  in  the  payment  of  assessments,  cannot 
save  his  or  her  property  from  sale  to  get  payment  for  the  improve- 
ments  pnt  there  by  the  city  under  the  constitutional  provision  in- 
voked by  this  declaration.  That  provision  refers  to  the  exercise 
of  the  right  of  eminent  domain,  and  not  to  the  enforcement  of 
lawful  assessments.  White  v.  People,  94  111.  604.  It  follows 
that  the  court  did  not  err  in  sustaining  the  demurrer  to  the  dec- 
laration. 

Judgment  affirmed. 

Bminent  domain  —  highways  laid  out  atiUacent  to  but  not  taUng  one'a 
land. — *'Where  a  highway  ie  laid  out  alongside  of  a  person's  land,  hot 
without  taking  anj  of  it,  it  is  held  that  he  is  not  entitled  to  compensation,  aU 
though  the  duty  of  maintaining  the  whole  fence  on  his  front  is  cast  upon  him, 
when  before  that  he  was  only  obliged  to  maintain  half.  Hoag  v.  Switaer,  61 
ni.  294;  People  ▼.  Supervisors  of  Oneida  County,  19  Wend.  102;  Kennett's 
Petition,  24  N.  H.  189.  All  the  authorities  are  one  way  upon  this  question, 
but  their  correctness  is  unquestionable.  Where  by  law  the  burden  of  main- 
taining a  division  fence  is  cast  equally  upon  adjoining  proprietors,  there  are 
matoal  rights  and  obligations  attached  to  the  respective  estates.  Each  has 
a  right  to  compel  the  other  to  contribute  his  proportion.  This  right  is  appur- 
tenant to  the  estate,  for  it  passes'  with  it.  Likewise  the  obligation. 
When  the  adjoining  estate  is  taken  for  a  highway,  that  right  is  taken  with  it, 
and  compensation  to  the  extent  of  the  loss  shonld  be  made."  Lewis  Em. 
Dom.,  g  148. 
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*  (46  N.  W.  &  75 ;  48  Minn.  507.) 

1.  Eminvnt  DoKAiN.  RailboaoSwitchinStsbbt,  OrdikancbFob.  An 
ordinance  of  the  dty  of  Winona,  held  to  be  sufficient  consent  on  the  part  of 
the  common  eonndl  to  the  laying  of  a  certain  railroad  switch  track  in  that 
dty. 

2.  Switch  Track.  Whbtqer  a  Public  Use.  Whether  the  use  for  which 
lands  for  the  construction  of  a  railroad  track  are  to  be  taken  in  a  public  or 
private  nse  does  not  depend  on  the  number  of  persons  who  may  have  occa- 
sion to  use  it.  If  all  people  have  a  right  to  its  use,  it  is  a  public  use,  though 
the  number  who  require  the  nse  may  be  small. 

3.  Pboof  of  Incorporation.  Upon  the  hearing  nnder  section  17,  chapter 
84,  General  Statutes,  1878,  as  amended  by  section  1,  chapter  85,  Laws  1879,  of 


416  Chicago^  etg.^  By.  Go.  y.  Portbb. 

«  petition  for  the  appointment  of  commlssionera.to  detennine  theoompensation 
for  taking  lands  for  railroad  parpoees,  it  Ib  for  the  petitioner  to  prore  its 
incorporation. 

« 

Wilson  (6  Bauoera  for  appellant.     Oale  db  Brawn  for  re- 
spondeDt. 

GiLFiLLANy  C.  J.  This  is  an  appeal  from  an  order  made  on  the 
application  of  the  plaintifi,  appointing  commisBioners  to  appraise 
the  damages  to  be  paid  bj  it  for  taking  private  property  for  pub- 
lic Qse  for  the  purpose  of  constructing  a  switch  track  in  the  city 
of  Winona,  from  its  main  track,  along  a  line  described  in  its  pe- 
tition to  the  manufacturing  establishments  of  the  Laird-Korton 
Company.  The  proposed  switch  line  runs  partly  upon  a  public 
Mej  and  partly  upon  private  property,  and  crosses  at  Ic^t  one 
public  street.  The  defendants,  owners  of  laud  proposed  to  be 
taken,  appeared  before  the  district  court  to  which»  the  application 
was  made,  and  opposed  it,  and,  after  a  hearing,  the  court  granted 
the  application,  and  defendants  appeal  The  assignments  of  error 
make  three  points,  all  of  which  we  will  consider,  though  not  in 
the  order  in  which  they  are  stated  in  the  assignments :  First. 
The  city  of  Winona  did  not  authorize  the  petitioner  to  construct, 
operate  or  maintain  such  line.  Second.  The  proposed  condemnar 
tion  is*  not  for  a  public  use,  but  for  a  private  use,  and  no  public 
necessity  is  shown  for  it.  Third.  The  evidence  does  not  show  that 
the  petitioner  is  a  corporation,  or  that  it  is  authorized  by  law  to 
eonstruct,  maintain  or  operate  any  railroad  in  this  state. 

The  charter  of  the  city  of  Winona  (chap.  20,  Sp.  Laws  1867) 
gives  the  common  council  (  §  2,  subchap.  4)  authority,  ^^  by  or- 
dinances, resolutions  or  by-laws,"  among  other  things,  '^  to  direct 
and  control  the  location  of  railroad  tracks."  Subdivision  24. 
August  2, 1886,  the  common  council  passed  an  ordinance  grant- 
ing to  the  Chicago,  Burlington  and  Northern  Bailroad  Company 
authority  to  construct  its  main  line  through  the  city,  and  upon  and 
across  certain  streets,  describing  the  line,  ^^  and  also,  from  time  to 
time,  to  construct,  operate  and  maintain,  from  its  main  track  to 
commercial  and  manufacturing  establishments  and  yards  northward 
from  said  main  track,  situate  within  seven  hundred  feet  of  its 
main  line,  such  side  tracks  and  switch  tracks  as  such  commercial 
and  industrial  interests  may  require."    Section.  3  of  the  ordinance 
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prescribes  regulations  as  to  width  of  tracks,  and  how  to  be  laid 
with  reference  to  the  grade  or  surface,  when  laid  in  a  street  or  al- 
ley, and  as  to  the  crossings  at  streets  or  alleys.  The  switch  track 
here  in  question  comes  within  the  limits  of  that  part  of  the  ordi- 
nance quoted,  and,  so  far  as  the  right  to  lay  it  on  the  line  pro- 
posed depended  upon  the  consent  of  the  council,  the  plaintiff  had 
the  right.  But  the  ordinance  could  not  have  the  effect  of  giving 
authority  to  construct  a  railroad  or  any  part  of  a  railroad,  and  for 
that  purpose  to  take  private  property.  That  authority  must  be 
derived  from  the  legislature.  The  power  conferred  by  the  charter 
on  the  council,  '^to  direct  and  control  the  location  of  railroad 
tracks,"  does  not  include  the  power  to  authorize  the  constructing 
of  railroads,  and  the  exercise  of  the  right  of  eminent  domain.  It 
merely  vests  in  the  council  as  part  of  its  police  power,  to  be  ex- 
ercised in  providing  for  the  public  safety  and  convenience,  in  the 
use  of  streets  and  alleys,  a  supervision  over  the  location  of  rail- 
road tracks,  where  the  authority  to  construct  the  railroad  already 
exists,  including  the  power  to  designate  what  streets  and  alleys 
may  be  laid  upon.  If  the  plaintiff  had  legislative  authority  to 
construct,  maintain  and  operate  a  railroad  with  side  and  switch 
tracks,  and  to  take  private  property  for  the  purpose,  it  need  look 
to  the  council  for  nothing  more  than  consent  to  its  locating  its 
tracks  upon  particular  streets  and  alleys,  which,  as  we  have  seen, 
was  granted. 

The  assignment  of  error  that  the  condemnation  is  sought  for  a 
private,  and  not  a  public,  use,  is  based  on  the  fact  that  the  switch 
track  is  to  terminate  at  the  Laird>Norton  manufacturing  establish- 
ments, and  on  defendant's  claim  that  it  is  intended  for  the  sole 
accommodation  of  the  business  of  those  establishments.  Though 
it  seems  from  the  evidence  that,  at  present  at  least,  those  establish- 
ments may  be  benefited  by  the  switch  track,  more  than  any  one 
else  of  the  public,  because  they  have  more  freights  to  ship  upon 
it,  the  claim  that  it  is  intended  for  their  sole  accommodation  is 
hardly  sustained  by  the  evidence.  At  any  rate,  so  far  as  the  ques- 
tion of  public  or  private  use  depends  on  facts  to  be  found  from 
the  evidence,  the  court  below  found  them  against  the  defendants, 
and  that  finding,  as  also  the  findings  included  in  the  order  made, 
that  the  public  interests  require  the  conslruction  of  the  switch 

track,  and  that  the  lands  proposed  to  be  taken  are  required  and 
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necessary  for  the  purpose,  are  conclasiye,  if  fairly  snstained  by 
the  evidence.  The  switch  track,  as  the  evidence  shows,  is  to  be 
part  of  a  system  of  track,  all  belonging  to  the  general  enterprise 
of  maintaining  and  operating  a  railroad  for  public  use.  The 
character  of  the  use,  in  the  case  of  a  railroad  or  railroad  track, 
does  not  depend  on  the  amount  of  business,  or  the  number  of 
persons  who  may  have  occasion  to  use  it,  but  on  the  right  of  the 
public  to  the  benefit  of  it.  If  all  the  people  have  a  right  to  the 
use  of  it,  it  is  a  public  use  or  interest,  though  the  number  who 
reqnire  its  use  may  be  small.  Kettle  Biver  R.  Co.  v.  Eastern  B. 
Co.,  43  N.  W.  Rep'r,  469.  There  is  nothing  in  the  evidence  to  in- 
dicate that  the  Laird-Norton  Company  is  to  have  any  control  over 
or  management  of  the  track  in  question,  or  to  have  any  right  in 
it,  other  than  that  of  any  person  or  corporation  having  business 
establishments  along  or  near  it,  to-wit,  the  right  to  ship  and  receive 
freight  upon  it  carried  or  to  be  carried  over  plaintifTs  lines.  It 
does  not  appear  that  there  is  to  be  any  thing  exclusive  in  its  con- 
templated use.     The  assignment  of  error  is  not  well  founded. 

As  to  the  third  assignment  of  error,  as  herein  numbei^.  It 
is  elementary  that  no  one  but  the  state  can  exercise  the  right  of 
eminent  domain,  without  showing  a  grant  from  the  state  of  au- 
thority to  exorcise  it.  The  statute  has  not  granted  authority  to 
exercise  it  for  railroad  purposes,  except  to  corporations  created  or 
organized  for  the  purpose  of  constructing  and  operating  railroads. 
Where  an  attempt  is  made  to  take  private  property  for  a  railroad, 
due  incorporation  as  a  railroad  company  of  the  party  seeking  to 
take  it  must  appear,  either  by  proof  or  by  presumption.  The 
mode  of  taking  is  prescribed  by  chapter  84,  General  Statutes  1878, 
commencing  with  section  13.  The  hearing  upon  the  application  is 
regulated  by  section  17,  as  finally  amended  by  section  1,  chapter  35, 
Laws  1879.  No  pleading,  unless  the  petition  may  be  regarded  as 
one,  is  required.  The  rule  in  section  112,  chapter  66,  General  Stat- 
utes 1878,  prescribing  how  a  defendant  shall  put  in  issue  the  fact 
of  plaintifE's  incorporation,  relates  only  to  civil  actions,  and  has  no 
application  to  proceedings  under  section  17,  chapter  34.  Undoubt. 
edly,  any  one  opposing  the  proceeding  may  state  his  objections  in 
writing,  and,  should  he  do  so,  would  probably  be  limited  to  the 
objections  thus  stated,  and  be  held  to  concede  any  thing  not  em- 
braced  in  the  objections.    In  this  case  the  written  objections 
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seem  to  cover  every  thing  necessary  to  appear  in  order  to  justify 
the  taking. 

The  question  is,  npon  whom  was  the  onita  of  proof  upon  the 
fact  of  incorporation  ?  Was  it  for  the  petitioner  to  prove  that  it 
was  incorporated,  or  for  those  opposing  the  application  to  prove 
the  contrary  ?  We  see  nothing  in  the  terms  of  the  section  to  in- 
dicate an  intention  that  the  petitioner  shall  come  before  the  court 
with  any  presumption  in  favor  of  its  right  to  the  relief  it  seeks, 
either  in  respect  to  the  fact  of  its  incorporation,  or  as  to  the  exist- 
ence of  any  other  condition  necessary  to  appear  before  the  relief 
can  be  granted.  Nor  is  there  any  thing  showing  an  intention  to 
change  the  natural  order  of  proofs  as  it  exists  almost  universally 
in  judicial  proceedings.  That  order  requires  that  one  standing 
in  the  position  of  asserting  and  relying  on  the  existence  of  a  fact 
must  prove  the  fact.  In  cases  like  this,  there  are  strong  reasons 
for  adhering  to,  rather  than  departing  from,  that  rule.  The  evi- 
dence as  to  the  fact  of  incorporation,  if  there  be  any,  is  more  pe- 
culiarly within  the  power  of  the  petitioner  than  of  tliose  opposing 
the  petition.  Cases  from  New  York  are  cited  holding  that,  under 
the  statute  of  that  state,  somewhat  similar  to  section  17,  the  onus 
of  proof  as  to  the  fact  of  incorporation  is  on  the  party  opposing 
the  application.  There  is,  however,  enough  difEerence  in  the 
language  of  the  two  statutes  to  deprive  those  decisions  of  any 
weight  as  authority  upon  the  interpretation  of  our  statute.  From 
the  memorandum  filed  by  the  court  below,  we  infer  that  its 
attention  was  not  particularly  called  to  the  absence  of  evidence  of 
the  fact  of  incorporation.  Because  there  was  no  such  evidence, 
the  order  must  be  reversed,  and  a  rehearing  had  on  the  issue  of 
the  corporate  character  of  the  petitioner  as  a  railroad  company, 
and  if,  upon  such  rehearing,  the  conrt  below  find  such  issue  in 
favor  of  the  petitioner,  the  order  appointing  commissioners  to 
stand,  otherwise  to  go  for  naught ;  the  court  below  not  being  re- 
qnired  to  retry  the  other  issues,  but  the  order  appealed  from  to 
stand  unreversed  so  far  as  concerns  the  courts'  findings  on  those 
issaes. 
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a  W.B.  707;  100  Mo.  508.) 

1.  Municipal  Corporation's  Power  to  AuTHORizft  use  of  Streets  for 
Private  Switch  Tracks.  This  was  a  bill  by  an  abutting  owner  to  enjoin 
the  constrnction  and  maintenance  of  private  switch  tracks  apon  and  across 
certain  public  streets  of  St.  Louis,  to  connect  the  defendant's  brewerj  with  the 
tracks  of  a  railroad  company.  Held,  that  the  'city  could  not,  under  its  general 
power,  *'  to  regulate  the  use "  of  the  streets,  grant  authority  to  lay  down 
tsacks  for  private  use;  that  the  power  to  regulate  was  a  trust  to  be  exercised 
for  the  purpose  of  keeping  the  streets  open  and  free  for  all,  which  would  be 
violated  by  the  proposed  use. 

2.  Who  may  Maintain  Bill  to  Enjoin  Such  Use.  An  abutting  owner, 
whose  property  is  situated  within  seventy-five  feet  of  a  proposed  crossing  and 
will  be  depreciated  by  the  proposed  tracks,  and  from  whose  premises  travel 
and  trade  will  be  diverted,  sustains  special  damages,  entitling  him  to  maintain 
a  bill  to  enjoin  the  proposed  and  unlawful  use  of  the  streets. 

James  0.  5roa<?/iearf  for  appellant.  Andrew  M.  SuUivan  for 
respondent. 

Black,  J.  By  the  decree  entered  in  this  case  the  defendant  the 
Anbenser-Basch  Brewing  Association,  a  corporation  created  under 
the  law  of  this  state,  was  enjoined  from  constructing  and  maintain- 
ing a  single  or  doubi.e  railroad  switch  track  on^  over  or  across 
Broadway,  Seventh  and  Ninth  streets,  in  the  city  of  St.  Louis ; 
and  the  city,  its  mayor  and  other  officers,  were  enjoined  from  de- 
livering possession  of  the  streets  to  the  brewing  association  for 
such  purposes.  The  pleadings  and  the  proof  disclose  the  follow- 
ing facts :  The  corporate  authorities  of  the  city  passed  an  ordi- 
nance giving  to  the  brewing  association  the  right  to  lay  down  and 
operate,  with  steam  or  cable  power,  subject  to  all  laws  and  ordi- 
nances  then  or  thereafter  passed  in  relation  to  the  obstruction  of 
public  streets,  a  single  or  double  railroad  switch  from  its  brewery 
to  the  Mississippi  river,  over  and  acrods  Broadway,  Seventh  and 
Ninth  streets.  These  streets  run  north  and  south,  and  the  track 
is  to  be  laid  between  Dorcas  and  Arsenal  streets,  which  run  east 
and  west.  Other  provisions  are  made  whereby  the  brewing  asso- 
ciation engages  to  protect  the  city  against  damages  that  may  arise 
to  persons  or  property  by  the  construction  and  operation  of  the 
switch,  and  it  is  to  be  constructed  under  the  supervision  of  the 
street  commissioner.    The  ordinance  also  provides :    **  The  said 
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ADlieuser-Busch  Brewing  Association  shall  place  and  maintain 
npon  e^h  graded,  guttered  and  paved  street  having  sidewalks  laid 
thereon,  at  the  point  across  which  the  said  railroad  shall  ran,  a 
gate,  at  each  side  of  the  said  railroad  track,  of  such  character  and 
dimensions  as  shall  be  approved  by  the  street  commissioner ;  and  the 
said  brewing  association  shall  keep  a  watchman  at  all  the  street 
crossings  where  gates  are  required  as  aforesaid,  both  day  and  night, 
while  cars  are  running  over  the  said  tracks,  whose  duty  it  shall  be 
to  see  that  the  said  gates  are  closed  while  trains  or  cars  are  cross- 
ing the  said  streets ;  and  no  cars  shall  be  run  or  operated  across 
any  of  the  said  streets  between  the  hours  of  eight  o'clock  and  nine 
o'clock  in  the  forenoon,  nor  between  the  hours  of  eleven  o'clock 
in  the  forenoon  and  one  o'clock  in  the  afternoon,  nor  between  the 
hours  of  three  o'clock  and  half  past  four  o'clock  in  the  afternoon 
of  any  day  between  the  Ist  day  of  September  and  the  1st  day  of 
July  of  the  succeeding  year,  inclusive.  *  *  *  In  no  case 
shall  cars  be  allowed  to  obstruct  public  travel  on  any  street  crossed 
by  said  tracks  for  a  longer  period  than  five  minutes  at  any  one 
time."  The  brewing  association  buildings  occupy  a  large  space 
of  ground  on  the  west  side  of  Ninth  street.  Th^  proposed  switch 
tracks  go  east  from  the  brewery  over  that  street,  then  across 
Seventh  and  Broadway  streets,  and  thence  onto  the  river  front, 
where  they  are  connected  with  the  tracks  of  the  St.  Louis,  Iron 
Mountain  and  Southern  railroad ;  the  whole  distance  being  about 
a  quarter  of  a  mile.  By  reason  of  a  park  and  the  Barracks  to  the  east 
of  Broadway  street,  a  large  travel  going  north  and  south  is  made 
to  pass  over  Ninth,  Seventh  and  Broadway  streets,  and  the  latter 
is  the  principal  thoroughfare.  The  plaintiff  owns  improved  prop- 
erty having  a  front  of  fiftj'^-six  feet  on  the  west  side  of  Broadway 
street,  and  in  which  he  lives  and  carries  on  the  busines  of  a  retail 
merchant  of  dry  goods  and  notions.  His  property  is  seventy  or 
seventy-five  feet  north  of  the  proposed  crossing  of  the  track.  The 
property  on  the  street,  on  each  side  of  the  proposed  crossing,  is 
used  for  stores,  shops,  boarding-houses  and  residence  purposes. 
Tlie  business  of  the  brewing  association  is  large,  and  it  is  estimated 
that  the  shipments  of  beer  and  receipts  of  material  will  average 
forty  car-loads  per  day.  Aside  from  the  streets  and  alleys,  the 
association  owns  the  property  on  which  it  is  proposed  to  build  and 
oi>erate  the  switch  ;  and  the  first  question  is  whether  the  city  has 
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any  anthoritj  in  law  to  grant  the  right  to  construct  and  operate 
railroad  switch  tracks  for  private  parposes  across  these  streets.  By 
article  3,  section  26,  paragraph  11,  of  the  charter  of  the  city  of  St 
Louis,  the  city  has  power  "  to  grant  to  persons  or  corporations  the 
right  to  construct  railways  in  the  city,  subject  to  the  right  to  amend, 
alter  or  repeal  any  such  grant,  in  whole  or  in  part,  and  to  regulate 
and  control  the  same,  as  to  their  fares,  hours  and  frequency  of 
trips,  and  the  repair  of  their  tracks,  and  the  kind  of  their  rails  and 
vehicles."  This  provision  of  the  charter  applies  only  to  railroads 
of  a  public  character,  and  has  no  reference  to  railroad  tracks  con- 
structed for  private  purposes  only.  Indeed,  the  defendant  does 
not  rely  upon  this  paragraph  of  the  charter  for  authority  on  the 
part  of  the  city  to  grant  the  right  claimed  in  this  case ;  but  re> 
liaixce  is  placed  upon  that  part  of  paragraph  2  of  the  same  article 
and  section  which  gives  to  the  mayor  and  assembly  power  *'  to 
construct  and  keep  in  repair  all  bridges,  streets,  sewers  and  drains^ 
and  to  regulate  the  use  thereof." 

We  have  held  that  this  power  to  regulate  the  use  of  streets  is 
not  limited  to  the  mere  right  to  regulate  travel  thereon,  but  under 
it  the  city  may  aijthorize  the  laying  of  gas,  water  and  sewer-pipes, 
and  all  sdch  like  uses  as  the  public  good  and  convenience  may  re- 
quire. The  rights  of  the  abutting  property-owners  must  yield  to 
all  such  new  public  uses.  Ferrenbach  v.  Turner,  86  Mo.  416. 
And  in  the  more  recent  case  of  Association  v.  Bell  Telephone  Co., 
88  Mo.  258,  it  was,  among  other  things,  in  substance  said  that, 
when  the  public  acquires  a  street,  by  condemnation,  grant  or  ded- 
ication, it  may  be  applied  to  all  uses  consistent  with,  and  not  sub- 
versive of,  the  use  contemplated  by  the  grant,  dedication  or  con- 
demnation. It  was  accordingly  ruled  that  the  erection  of  tele- 
phone poles  was  a  proper  use  of  the  street ;  but  the  ruling  is 
based  upon  the  ground,  and  can  stand  on  no  other,  that  the  use 
was  a  public  one.  The  case  furnishes  no  authority  for  the  prop- 
osition that,  under  the  general  power  to  regulate  the  use  of 
streets,  the  city  may  devote  a  street,  or  any  part  thereof,  to  private 
use.  The  logic  and  argument  of  the  opinion  is  a  refutation  of 
any  such  power.  The  cases  before  cited  are  in  perfect  accord 
with  Belcher  Sugar-Refining  Co.  v.  St.  Louis  Grain  El.  Co.,  82 
Mo.  124,  where  it  is  held  property  acquitted  for  public  use  cannot 
be  appropriated  to  private  use.     *'  The  latter,"  says  the  conil. 
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"can  no  more  be  done  than  could  the  property  in  the  first  in- 
stance have  been  condemned  for  snch  use." 

It  has  been  held  in  a  number  of  cases  in  this  court  that  a  steam 
raUroad,  built  and  operated  upon  a  street  in  a  city  or  town  by 
l^islative  authority,  is  not  a  nuisance.  Porter  v.  Railroad  Co., 
33  Mo.  128 ;  Handle  v.  Eailway  Co.,  66  Mo.  325 ;  Cross  v.  Rail- 
road Co.,  77  Mo.  318.  But  in  all  of  these  cases  the  railroad  was 
a  public  corporation,  and  it  was  considered  that  the  use  of  the 
streets  for  such  purposes  was  not  a  perversion  of  the  highway 
from  the  purposes  for  which  it  was  dedicated.  The  question 
here  is  whether  the  city,  under  its  general  power  to  regulate  the 
use  of  the  streets,  has  the  power  to  legalize  the  construction  and 
operation  of  railroads  thereon  for  private  purposes  only.  On  the 
question  of  such  general  power,  it  has  been  said :  '^  The  king 
cannot  license  the  erection  or  commission  of  a  nuisance,  nor  in 
this  country  can  a  municipal  corporation  do  so  by  virtue  of  any 
implied  or  general  powers.  A  building,  or  other  structure  of  a 
like  nature,  erected  upon  a  street  without  the  sanction  of  the 
legislature,  is  a  nuisance,  and  the  local  corporate  authorities  of  a 
place  cannot  give  a  valid  permission  thus  to  occupy  streets  with- 
out express  power  to  this  end  conferred  upon  them  by  charter  or 
statute.  The  usual  power  to  regulate  and  control  streets  has  even 
been  held  not  to  authorize  the  municipal  authorities  to  allow  them 
to  be  encroached  upon  by  the  adjoining  owner,  by  erections  made 
for  his  exclusive  use  and  advantage,  such  as  porches  extending 
into  the  streets,  or  flights  of  stairs  leading  from  the  ground  to  the 
upper  stories  of  buildings  standing  on  the  line  of  the  streets." 
2  Dill.  Mun.  Corp.  (3d  ed.),  §  660.  Under  the  general  power, 
the  city  may  det^mine  to  what  extent  the  streets  may  be  incum- 
bered with  building  material,  and  there  are  many  other  necessary 
limitations  upon  the  right  of  the  public  to  an  unobstructed  way 
which  !ffe  the  proper  subjects  of  municipal  regulation.  All  these 
temporary  obstructions  are  justified  on  the  ground  of  necessity, 
and  can  be  allowed  on  no  other  ground.  Here,  however,  the  city 
has  attempted  to  devote  the  streets  to  a  use  which  is  unusual,  is 
of  a  permanent  character,  and  for  a  purpose  which  is  purely  pri- 
vate. Gates  are  to  be  placed  at  the  crossings,  and  the  ordinance 
prescribes  other  regulations,  all  designed  to  protect  the  public. 
But  all  the  details  show  that  the  proposed  use  of  the  streets  is  no 
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ordinary  one.  That  the  public  travel  will  and  must  be  greatly 
obstructed  is  clear,  and,  if  such  an  ordinance  as  this  is  to  be  up* 
held,  there  is  no  telling  where  such  municipal  legislation  will  end. 
The  trust  reposed  in  the  city  of  St.  Louis  to  regulate  the  use  of 
the  streets  is  for  the  purpose  of  keeping  them  open  and  free  to 
all,  and  we  can  but  conclude  that  the  ordinance  in  question  vio- 
lates that  trust,  and  is  void.  The  city  having  no  rightful  author- 
ity to  enact  the  ordinance,  the  switch  tracks  constructed  there- 
under on  the  public  highway  would  be  a  public  nuisance;  and, 
in  order  for  the  plaintiff  to  maintain  this  injunction,  he  must 
show  some  special  injury  over  and  above  the  general  injury  to 
the  general  public.  Some  of  the  evidence  oflfered  by  the  defend- 
ant is  that  the  construction  of  the  switch  will  not  decrease  the 
value  of  the  plaintiffs  property.  On  the  other  hand,  it  is  alleged 
and  shown  that  plaintiffs  property  is  within  seventy-five  feet  of 
the  proposed  crossing,  and  the  weight  of  the  evidence  is  that 
these  proposed  crossings  will  have  the  effect  te  divert  the  travel 
to  streets  west  of  the  brewery,  and  thereby  decrease  the  value  of 
the.  plaintiff's  property,  and  take  away  some  of  the  trade  which 
he  at  this  time  enjoys.  The  evidence  satisfied  the  trial  court,  and 
it  satisfies  us,  that  plaintiff  will  suffer  an  injury  which  entitles 
him  to  maintain  this  suit.  The  judgment  is  affirmed. 
All  concur. 

Iiateral  raUroads  —  spurs  and  switch  tracks  connecting  private  propert7 
with  a  pubUc  railroad. —  The  preceding  two  cases  iUastrate  a  right  waj  and 
a  wrong  (waj  of  accomplishing  sabstantiaUy  the  same  purpose.  In  the  Mis- 
souri  case  private  parties  undertook  to  build  a  track  of  their  own,  to  connect 
their  establishment  with  a  raUroad.  This  they  could  not  do  on  the  public 
streets  except  for  a  public  use  and  by  permission  of  the  public  authorities.  In 
the  Minnesota  case  the  construction  of  a  similar  road  was  undertaken  by  a 
railroad  company,  but  the  road  when  completed  would  be  at  the  serviee 
of  any  who  might  desire  to  use  it.  PracticaUy  it  might  be  used  by  only 
one  establishment,  but  legally  and  theoretically  it  was  open  to  the  use  of  all. 

Roads  of  the  sort  in  question  are  deemed  a  public  use  if  the  public  have  a 
riglit  to  use  them,  though  they  may  be  in  fact  used  by  only  a  single  person  or 
establishment.  Harvey  v.  Thomas,  10  Watts,  68 ;  Harvey  v.  Lloyd,  8  F^nn. 
St.  381;  Shoenberger  v.  Mulhallan,  8  Penn.  St.  134:  Hays  ▼.  Rieker,  32  Penn. 
St.  169:  Brow  v.  Corey,  43  Penn.  St.  495;  Boyd  v.  Negley,  40  Penn.  St.  877; 
Waddell's  Appeal,  84  Penn.  St.  90:  New  Central  Coal  Co.  v.  Qorges  Creek 
Coal  &  Iron  Co.,  37  Md.  537:  Dietrich  v.  Murdock.  42  Mo.  279;  Salt  Co.  t. 
Brown,  7  W.  Va.  191;  Phillips  v.  Watson,  68  Iowa,  28;  DeCamp  v.  mbemm 
Underground  R.  Co.,  47  N.  J.  L.  48,  518. 
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In  Phillips  Y.  Watson,  03  Iowa,  28,  the  statute  in  question  permitted  the 
owner  or  lessee  of  lands  having  coal,  stone  or  mineral  thereon  to  condemn  land 
for  a  **  public  way  "  to  any  highway  or  railroad,  such  owner  or  lessee  to  pay 
all  damages  and  to  construct  and  maintain  the  road.  The  act  made  no 
provision  for  the  expenditure  of  public  moneys  thereon,  and  did  not  in  any  way 
define  the  rights  of  the  public  therein.  The  supreme  court  of  the  state  held 
that  the  statute  intended  that  the  way  should  be  for  the  use  of  the  public,  and 
flo  sustained  the  act.  The  court  say:  "  We  ought  not  to  declare  any  act* of 
the  legislature  void,  if  a  construction  can  fairly  be  put  upon  it  under  which  it 
can  be  sustained.  In  the  title,  as  well  as  in  the  body  of  the  act,  the  ways  for  the 
establishment  of  which  it  provides  are  prescribed  as  public  ways,  and  the 
legislature  must  be  presumed  to  have  intended  that  they  should  be  public 
ways,  in  the  ordinary  sense  in  which  that  term  is  used  ;  that  is,  that  the  public 
«hould  have  the  right  to  use,  occupy  and  enjoy  them  as  ways  or  roads.  It  is 
not  material  that  the  rights  and  privileges  of  the  public  with  reference  to 
them  are  not  specially  defined  in  the  act,  for  the  rights  and  privileges  of  the 
people  generally  with  reference  to  public  highways  are  defined  in  the  general 
statutes  on  the  subject.  Neither  is  it  material  that  no  special  provision  is 
made  in  the  act  for  the  improvement  of  such  ways,  or  for  putting  them  in  con- 
dition for  public  use  at  public  cost.  The  authority  for  making  such  improve- 
ments could  probably  be  found  in  the  general  statutes  which  govern  the  sub- 
ject, if  there  should  be  occasion  for  its  exercise.  And  we  think  that  it  makes 
no  difference  if  the  mine-owner  may  be  the  only  member  of  the  public  who 
may  have  occasion  to  use  the  way  after  it  has  been  established.  The  character 
of  a  way,  whether  it  is  public  or  private,  is  determined  by  the  extent  of  the 
right  to  use  it,  and  not  by  the  extent  to  which  that  right  is  exercised.  If  all 
the  people  have  the  right  to  use  it,  it  is  a  public  way,  although  the  number 
who  have  occasion  to  exercise  the  right  is  very  small." 

In  Illinois  H  has  been  held  that  a  railroad  cannot  condemn  land  for  a  spur 
track  to  a  brick  yard  or  coal  mine,  on  the  ground  that  such  a  taking  would  not 
be  for  a  public  purpose.  Chicago  &  Eastern  111.  R.  Co.  v.  Wlltse,  116  111. 
449;  Sholl  v.  German  Coal  Co.,  118  111.  427. 

The  question  of  public  use  cannot  be  determined  by  considering  the  number 
who  are  likely  to  be  accommodated  by  the  proposed  work  or  improvement. 
If  the  use  is  open  to  all  upon  like  conditions  it  is  a  public  use,  though  it  may 
be  restricted  to  a  particular  locality,  or  may  accommodate  but  one  or  two. 
Bloomfield,  etc..  Natural  Gas  Co.  v.  Richardson,  68  Barb.  487,  448;  Hartwell 
▼.  Armstrong,  19  Barb.  166;  Aldridge  v.  T.  C.  &  D.  R.  Co.,  2  Stew.  &  Por. 
199;  GUmer  v.  Lime  Point,  18  Cal.  229;  Coster  v.  Tide  Water  Mill  Co.,  18  N. 
J.  Eq.  54;  O'Reilly  v.  Kankakee  Valley  Draining  Co.,  82  Ind.  169;  Riche  v. 
Bar  Harbor  Water  Co.,  75  Me.  91;  Talbott  v.  Hudson,  16  Gray,  417,  425; 
Boos  V.  Davis,  97  Ind.  79;  McQuillen  v.  Hatton,  42  Ohio  St.  202;  Williams  v. 
'School  District,  88  Vt.  271;  Township  Board  v.  Hackman,  48  Mo.  243,  245. 

A  highway  may  be  laid  out  though  it  will  accommodate  but  a  single  family 
or  place  of  business.  Lewis  v.  Washington,  5  Gratt.  265;  Roberts  v.  Wil- 
liams, ;15  Ark.  48;  Paine  v.  Leicester,  22  Vt.  44;  Drake  v.  Clay,  Sneed  (Ky), 
199;  Johnson  ▼.  Supervisors,  61  Iowa,  89;  Pagels  v.  Oaks,  64  Iowa,  198;  State 
▼.  Bishop,  89  N.J.  L.  226;  Masters  v.  McHolland,  12  Eans.  17;  West  Pike- 
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land  Road,  69  Penn.  St.  471;  KiBsini^er  ▼.  Haaselman,  38  Ind.  80.  Bat  see 
Fletcher's  Heirs  v.  Furgate,  8  J.  J.  Marsli.  681;  Knowles'  Petition,  2Si  N.  H. 
861;  Underwood  y.  Bailey,  59  N.  H.  480. 
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a  So.  R.  488;  80  Ala.  181.) 

1.  CoNSTrruTiOKAL  Law.  Changb  of  Grade.  The  city  of  Montgomeiy 
cat  down  the  grade  of  the  street  in  front  of  plaintifiTs  property  some  ten  or  fif- 
teen feet.  The  constitution  of  Alabama  required  corporations  and  others  in- 
vested with  the  power  of  eminent  domain  to  make  compensation  for  property 
taken,  injured  or  destroyed  by  the  construction  or  enlargement  of  their  works, 
highways  or  improvements.  Held,  that  the  change  of  grade  was  '*  a  constrac- 
tion  or  enlargement  '*  of  the  highway  within  the  meaning  of  the  constitution. 

2.  Measure  of  Damages.  It  was  further  held  that  the  plaintiff  was  enti* 
tied  to  recover  to  the  extent  that  his' property  was  depreciated  in  value  by  the 
improvement. 

Jofies  dk  FalJcner  and  W.  S.  Thorington  for  appellant.  T.  H. 
WaUSy  Sr.,  for  appellee. 

SoMERViLLE,  J.  The  action  is  one  entirely  analogooB  to  that 
presented  in  City  Council  of  Montgomery  v.  Townsend,  80  Ala. 
489 ;  2  South.  Rep'r,  155  ;  84  Ala.  478 ;  4  South.  Eep'r,  780— 
which  was  before  this  court  twice  on  appeal.  The  plaintiff  in  the 
suit  claims  damages  for  the  injury  done  his  property  on  Herron 
street,  in  the  city  of  Montgomery,  by  reason  of  the  grading  and 
cutting  down  of  the  street  and  sidewalk  contiguoiis  to  the  prop- 
erty, which  is  alleged  and  proved  to  have  been .  done  by 
authority  of  the  city  council.  The  sidewalk  was  from  ten  to  fif- 
teen feet  above  the  altitude  of  the  sti*eet,  and  was  cut  down 
to  the  level  of  the  street  grade,  but  no  excavation  was  made 
beyond  the  width  of  the  highway  as  originally  dedicated,  more 
than  fifty  years  ago.  The  defendant  justified  under  its  alleged 
power  to  grade  the  street  and  sidewalks,  and  its  duty  to  keep 
them  in  repair,  so  as  to  make  them  safe  for  the  passage  of  pedes- 
trians and  vehicles.  It  can  scarcely  be  denied  that  the  plaintiff's 
property  has  been  injured  or  damaged  by  the  change  of  the  street 
grade,  rendering  it  less  accessible,  less  desirable  as  a  place  of  resi- 
dence, and  appreciably  diminishing  its  market  value.    The  verdict 
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of  the  jary  in  favor  of  the  plaintiff,  for  something  over  the  sum 
of  $630,  is  conclusive  on  this  point. 

The  only  inquiry,  as  it  seems  to  me,  is  whether  the  defendant 
municipality  is  to  bear  this  loss ;  or,  if  not,  to  what  extent  it  is  to 
be  relieved  of  the  burden,  necessarily  at  the  expense  of  the  plain- 
tiff. This  question  has  been  ably  considered  in  the  opinion 
of  Chief  Justice  Stone  and  of  Mr.  Justice  Clopton  in  the  Case  of  ' 
Townsend,  to  which  I  have  above  alluded.  With  much  in  those 
opinions  I  fully  agree,  but,  upon  a  more  mature  consideration  of 
the  authorities,  I  feel  impelled  to  hold  a  modified  view  as  to  one 
or  more  of  the  conclusions  there  announced. 

We  are  all  agreed  as  to  the  old  or  common-law  rule  which  pre- 
vailed  in  this  state  prior  to  the  constitution  of  1875,  as  to  the  liability 
of  municipalities  for  grading  and  improving  streets.  Where  they 
were  invested  with  the  authority  to  make  such  improvements,  and 
did  not  exceed  such  authority,  and  there  was  no  actual  taking  of 
the  plaintiff's  property  in  the  exercise  of  the  right  of  eminent, 
domain,  cities  and  towns  were  not  liable  for  what  are  termed 
"  consequential "  damages,  unless  there  was  some  negligence  or 
want  of  skill  in  the  execution  of  the  work.  Or,  as  stated 
by  Mr.  Freeman  in  his  note  to  the  case  of  Perry  v.  City  of 
Worcester,  66  Am.  Dec.  437 :  "  Where  an  act  is  done  by  a  city 
tmder  authority  of  valid  statute  or  charter,  it  is  not  liable  for  con- 
sequential damages  to  persons  or  property  necessarily  incidental 
to  the  work  performed,  unless  the  action  is  given  by  the  stat- 
ute, even  when  the  same  act,  if  done  without  legislative  au- 
thority, would  have  been  actionable.  But  the  act  must  be  per- 
formed with  reasonable  care,  and  without  want  of  reasonable 
skill."  This  view  is  announced  in  Case  of  Townsend,  80  Ala. 
491;  2  South.  Rep'r,  155,  and  is  well  supported  by  the  authorities. 
The  reason  is  that  the  owner  of  the  property  must  ordinarily  be 
presumed  to  hold  it  subject  to  the  paramount  public  right,  and  tQ 
the  contingency  of  a  diminution  in  value  resulting  from  the  ex- 
ercise of  the  municipal  right  to  improve  the  streets  for  the  public 
good,  "  in  any  manner  which  shall  not  deprive  him  of  property, 
nor  disturb  him  in  the  lawful  use  of  any  thing  which  should  of 
right  be  his.''  As  said  by  Robertson,  C.  J.  (Keasy  v.  City  of 
Louisville,  4  Dana,  154):  ^*  It  would  have  been  damnum  absque 
injuria  —  loss,  not  injury;  inconvenience,  not  wrong  —  to  which 
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every  citizen  must  submit,  and  to  something  like  which  every . 
citizen  does  submit,  for  the  public  good."  The  state  held  its 
highways  in  trust  for  the  public  use.  It  had  the  right  to  improve 
them,  or  to  authorize  their  improvement  through  the. agency  of 
its  municipalities,  although  such  action  for  the  public  benefit 
might,  result  in  injury  to  the  private  property  of  the  citizen. 
The  prerogative  of  the  state  was  to  exempt  itself  from  suit  for 
damages  consequential  to  the  injury  inflicted,  and  it  was  conceived 
proper,  in  the  light  of  fprmer  experiences,  that  the  same  preroga- 
tive  should  be  extended  to  its  municipal  agents  employed  to  ac- 
complish the  same  end.  Transportation  Co.  v.  Cliicago,  99  U.  S. 
635. 

This  was  a  severe  rule,  full  of  hardships  and  injustice  —  that 
an  act  done  under  lawful  authority,  if  done  in  a  proper  manner, 
would  not  subject  the  party  doing  it  to  an.  action,  whatever  the 
consequences  might  be,  in  the  absence  of  any  actual  taking  of  the 
property  of  the  injured  party.  It  opened  wide  the  door  for  the 
most  monstrous  invasions  of  the  rights  of  the  private  property  of 
the  citizen  under  the  authority  conferred  by  legislature  on  cor- 
porations, especially  municipal  and  railroad.  The  jurisprudence 
of  every  state  in  the  Union  furnishes  unrighteous  illustrations  of 
private  property  injured  by  the  construction  of  railroads,  and 
damaged  by  municipal  improvements  made  at  the  expense  of 
the  citizen  for  the  public  good.  BadcliS  v.  Mayor,  etc.,  4  N. 
Y.  195 ;  Murphy  v.  Chicago,  29  111.  279;  Nevins  v.  City  of  Peo- 
ria, 41  111.  502;  Mayor,  etc.,  v.  Omberg,  28  Ga.  46;  Mills  Em. 
Dom.  (2d  ed.),  §§  204,  204a;  2  Beach  Ry.  Law,  §  826;  Railroad 
Co.  V.  Marchant,  119  Penn.  St.  541;  13  Atl.  Rep'r,  690;  Trans- 
portation Co.  V.  Chicago,  99  U.  S.  635. 

There  are  1;wo  notable  cases  in  the  state  of  Pennsylvania  which 
well  illustrate  the  common-law  rule  above  announced.  As  it 
spems  to  be  conceded  that  the  hardship  of  these  cases  —  the  want 
of  a  remedy  for  an  admitted  mischief  —  led  to  the  incorporation 
in  the  Pennsylvania  constitution  of  1874  of  a  provision  of  which 
section  7,  article  14,  of  our  present  constitution  (of  1875),  hereafter 
quoted,  is  an  exact  copy,  I  deem  a  particular  reference  to  the  de- 
cisions to  be  appropriate.  In  O'Connor  v.  Pittsburgh,  18  Penn. 
St.  187  (decided  in  1851),  the  cutting  down  by  the  city  of  Pitts- 
burgh of  the  grade  of  a  street  rendered  entirely  useless  a  church 
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bnildingy  which  was  shown  to  have  cost  abont  $25,000,  and  practi- 
cally destroyed  its  value  as  a  place  of  worship.  "  The  loss  to  the 
congregation,"  said  the  court,  ^'  is  a  total  one,  while  the  gain  to 
holders  of  property  in  the  neighborhood  is  immense.  The  legis- 
lature that  incorporated  the  city  never  dreamt  that  it  was  laying 
the  foundation  of  such  injustice ;  but,  as  the  charter  stands,  it  is 
unavoidable."  It  was  stated  by  Chief  Justice  Gibson,  that  the 
case  was  reargued  ^'  in  order  to  discover,  if  possible,  some  way  to 
relieve  the  plaintifE  consistently  with  law ;  but,"  he  added,  "  I 
grieve  to  say  we  have  discovered  none."  So  in  Navigation  Co. 
V.  Coons,  6  Watts  &  8.  101,  where  the  defendant  corporation 
constructed  a  dam  in  the  Monongahela  river  under  legislative  li- 
cense, which  caused  back-water  for  several  miles  in  a  tributary  of 
that  river  and  resulted  in  great  damage  to  the  plaintifiPs  mill,  the 
court  held  the  injury  to  be  remediless  because  no  portion  of  the 
plaintiffs  property  had  been  taken  by  the  offending  corporation, 
the  damage  being  merely  consequential. 

The  nnjust  distinction  thus  obtained  at  common  law  that  one 
who  was  injured  by  the  rightful  exercise  of  eminent  domain  could 
not  recover  damages  for  such  injury,  however  great,  unless  some 
portion  of  his  property  was  actually  taken.  If  the  least  portion 
of  his  property  was  taken,  however,  the  owner  could  not  only  re- 
cover compensation  for  it,  but  also  damages  accruing  to  the 
remainder  of  such  property.  Where  no  property  was  "  taken," 
the  injury  inflicted  was  held  to  be  consequential  damages,  and 
compensation  was  disallowed,  unless  the  offending  corporation  or 
party  was  made  liable  by  force  of  its  charter  or  some  statute. 
''  This  was  the  mischief,"  says  Chief  Justice  Paxson  in  Railroad 
Co.  V.  Marchant,  119  Penn.  St.  541 ;  13  Atl.  Rep'r,  690,  alluding 
to  the  two  cases  above  cited — '^  this  was  the  mischief  which  the 
constitutional  convention  had  before  it  when  section  8  of  article 
16  [identical,  as  we  have  said,  with  section  7,  article  14,  of  the  Ala- 
bama constitution,  now  in  force]  was  adopted  by  that  body,  and 
it  was  the  evil  the  people  were  smarting  under  when  they  ratified 
the  work  of  the  convention  at  the  polls.  The  constitution,  since 
1790,  had  declared  that  the  property  of  the  citizen  should  not  be 
taken  or  applied  to  public  use  without  just  compensation.  The 
constitution  of  1874  went  further,  and  declared  not  only  that  it 
shall  not  be  taken,  but,  also,  that  it  shall  not  be  injured  or 
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destroyed,  by  corporations  in  the  construction  or  enlargement  of 
their  works,  without  making  compensation,  etc.  There  is  no  am- 
biguity in  this  language,"  continues  the  Pennsylvania  court. 
"  We  have  applied  it  several  times  to  cases  arising  under  it,  with- 
out the  least  difficulty. 

Keeping  in  mind  the  cardinal  rule  of  construction,  which  has 
regard  for  the  old  law  as  it  stood  at  the  making  of  the  act,  the 
mischief  for  which  that  law  did  not  provide,  and  the  remedy  pro- 
vided to  cure  this  mischief,  it  becomes  the  duty  of  the  court  so  to 
construe  the  clause  of  the  constitution  under  consideration  as  to 
suppress  the  mischief  and  advance  the  remedy.  ^^  Municipal  and 
other  corporations,^'  says  the  constitution,  **and  individuals  in- 
vested with  the  privilege  of  taking  private  property  for  public  use 
shall  make  just  compensation  for  the  property  taken,  injured  or 
destroyed,  by  the  construction  or  enlargement  of  its  works,  high- 
ways or  improvements,  which  compensation  shall  be  paid  before 
such  taking,  injury  or  destruction."     Const.,  art.  14,  §  7. 

I  do  not  discover  precisely  this  same  language  in  the  constitu- 
tion of  any  other  state,  except  those  of  Alabama  and  Pennsylva- 
nia.  An  analogous  phrase,  having  in  view  the  correction  of  tlie 
same  evil,  is  found  in  the  constitutions  of  Illinois,  Missouri,  Ne- 
braska, Georgia,  California  and  several  other  states,  and  provides 
that  *'  private  property  shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation."  In  Texas  the  language  is  ^^  taken, 
damaged  or  destroyed  for  or  applied  to  public  use."  Art.  1, 
§  17.  These  constitutions  have  generally  been  construed  to  so 
far  change  the  common-law  rule  as  to  entitle  the  injured  owner 
to  compensation  for  any  damage,  whether  direct  or  consequential 
done  to  private  property  for  public  use,  and  this  without  regard 
to  any  physical  invasion  or  spoliation  of  the  property  so  damaged. 
Mills  £m.  Dom.  (2d  ed.),  §  204:a,  and  cases  cited.  They  are 
clearly  designed  as  an  extension  of  former  provisions  for  the  pro- 
tection of  private  property.  As  observed  by  Thornton,  J.,  in 
construing  a  similar  clause  in  the  constitution  of  California:  '*^  If 
it  was  not  an  additional  guaranty  to  the  common  and  usual  one, 
its  insertion  was  idle  and  unmeaning."  Beardon  v.  San  Francisco, 
6  Pac.  Rep'r,  317.  The  whole  purpose  in  view  seems  to  me  to  be 
that  the  party  benefited  —  the  public  —  shall  bear  the  burden  of 
making  compensation  for  any  private  property  taken  or  damaged 
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for  public  nse.  As  the  improvement  is  made  for  the  common 
benefit,  it  is  just  that  the  public  should  pay  for  it,  and  not  any 
particular  individual  be  forced  to  bear  the  exclusive  expense  by 
the  consequential  depreciation  in  the  value  of  his  damaged  prop- 
erty. Harmon  v.  Omaha,  17  Neb.  548;  23  N.  W.  Rep'r,  603; 
Moore  v.  City  of  Atlanta,  70  Ga,  611;  Jersey  City  v,  R.  Co.,  40 
N.  J.  Eq.  417;  2  Atl.  Rep'r,  363;  City  of  Elgin  v,  Eaton,  83  111. 
635. 

Under  our  constitution,  the  right  of  recovery  in  such  cases  is 
limited,  of  course,  to  property  taken,  injured  or  destroyed  in  a 
particular  mode,  viz.:  "by  the  construction  or  enlargement"  of 
the  works,  highways  or  improvements  of  the  defendant  corpora- 
tion. It  is  generally  conceded  that  provisions  of  this  character 
are  remedial  in  nature,  giving  damages  where  none  before  were 
allowed,  and,  therefore,  that  they  should  be  liberally  construed  to 
effect  their  object.  This  was  said  in  Townsend's  Case,  80  Ala. 
489;  2  South.  Rep'r,  166,  and  is  the  settled  doctrine  in  Pennsylva- 
nia. Borough  of  New  Brighton  v.  United  Presbyterian  Church, 
96  Penn.  St.  331. 

The  supreme  court  of  Pennsylvania  have  held  that  the  word 
"  injury"  (or  "  injured"),  as  used  in  the  constitution  of  that  state, 
meant  such  a  legal  wrong  as  would  be  the  subject  of  an  action 
for  damages  at  common  law;  or,  using  the  language  of  Mr. 
Justice  Paxson  in  a  recent  case,  that  the  framers  of  the  consti- 
tution "intended  to  give  a  remedy  merely  for  legal  wrongs, 
and  not  such  injuries  as  were  damnum  ahaque  injwria.  Among 
the  latter  class  of  injuries."  he  adds,  "  are  those  which  result 
from  the  use  and  enjoyment  of  a  man's  own  property  in  a  law- 
ful manner,  without  negligence,  and  without  malice."  Bail- 
road  Co.  V.  Marchant,  119  Penn.  St.  541 ;  13  Atl .  Eep'r,  690. 
This  conclusion  has  been  severely  criticized,  and  to  my  mind  is 
of  questionable  correctness,  but  it  is  unnecessary  for  the  pur- 
poses of  this  opinion  to  attempt  to  refute,  or  even  to  discuss,  it. 
The  critical  examiner  of  the  Pennsylvania  decisions  cannot 
fail  to  observe  the  embarrassment  which  has  resulted  from 
the  attempt  by  that  learned  court  to  rescue  some  cases  from  the 
injustice  of  its  logical  application.  The  latest  Pennsylvania  case 
which  we  find  reported,  bearing*  on  the  construction  of  the  clause 
under  consideration,  is  Baiboad  Co.  v.  Walsh,  124  Penn.  St.  544 ; 
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17  Atl.  Bep'r,  186,  and  does  not  seem  to  follow  the  logical  resnlt 
of  the  definition  affixed  to  the  word  ^^injary,"  as  above  stated* 
There  a  raikoad  had  been  constmcted  npon  the  public  street  of  a 
town  under  anthoritj  of  law,  so  near  to  a  church  edifice  as  to  ren- 
der it  nnfit  and  unsafe  for  use  as  a  parsonage,  church  and  schooU 
for  which  it  was  and  had  been  used,  the  frequent  running  of  the 
trains  destroying  safe  access  to  the  property,  and  seriously  inter- 
fering with  the  conduct  of  religious  services,  so  as  to  greatly  de- 
preciate the  value  of  the  edifice.  The  injury  was  held  to  be  the 
direct  result  of  the  construction,  and  to  *' stand  npon  the  same 
footing  as  to  consequential  injuries  as  if  it  had  been  an  actual 
taking  of  a  portion  of  the  plaintiff'  property." 

A  case  more  directly  in  point,  for  the  purposes  of  the  present 
decision,  is  Borough  of  New  Brighton  v.  United  Presbyterian 
Church,  96  Penn.  SL  331,  where  a  grade  of  a  street  was  changed 
by  order  of  the  town  authorities,  and  the  church  edifice  of  an 
abutting  proprietor  was  injured  by  a  depreciation  in  value  in  the 
nature  of  consequential  damages,  without  any  actual  taking  of 
the  plaintiff's  property.  It  was  admitted  that  the  plaintiff  would 
have  been  remediless  without  the  aid  of  the  constitutional  provis- 
ion, and  of  a  statute  enacted  to  carry  it  into  effect  To  the  ail- 
ment that  the  municipality  was  not  liable  for  damages  for  grad- 
ing the  street  the  first  time,  by  reason  of  the  rights  incident  to 
the  original  dedication,  Mercur,  J.,  said:  *^The  proprietor  do* 
dicated  the  street  to  public  use  as  the  grade  then  existed.  The 
defendant  in  error  so  accepted  it,  and  erected  a  church  edifice  on 
the  lot  abutting  thereon.  Whether  or  when  the  authorities  would 
change  the  grade  was  a  matter  of  conjecture.  A  change  from 
the  natural  grade  is  a  change  of  grade,  just  as  clearly  as  if  changed 
from  a  grade  previously  made  by  the  authorities.  It  is  presumed 
to  have  been  made  for  the  pubHc  benefit ;  but,  as  is  found,  to  the 
injury  of  private  property,  *  *  *  When  the  borough  ac- 
cepted it  [the  street]  she  took  it  as  it  then  was,  in  width,  line,  and 
grade.  This  statute  giving  compensation  [in  execution  of  the 
constitution]  is  remediaL  It  gives  damages  where  before  none 
could  be  recovered.  It  should  receive  a  liberal  construction  to 
effect  its  objects."  A  judgment  of  the  trial  court  was  affirmed, 
holding  the  borough  liable  for  the  depreciated  value  of  the  prop- 
erty resulting  incidentally  from  the  grading  or  oonstraction  of  the 
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street.  There  are  many  other  decisions  of  the  same  court  on 
analogous  questions,  an  examination  of  which  will  throw  light  on 
the  subject  in  hand.  County  of  Chester  v.  Brower,  117  Penn. 
St.  647;  12  Atl.  Rep'r,  677 ;  Railroad  Co.  v.  Lippincott,  116  Penn. 
St.  472  ;  9  Atl.  Rep'r,  871 ;  Pusey  v.  City  of  Allegheny,  98 
Penn.  St.  622 ;  City  of  Reading  v.  Althouse,  93  Penn.  St.  400 ; 
Railroad   Co.  v.  Duncan,  111   Penn.  St.  352 ;  8  Atl.  Rep'r  742. 

The  authorities,  we  may  add,  make  a  distinction,  in  some  cases, 
as  to  the  liability  of  municipalities  and  other  corporations  to 
make  compensation  for  the  taking  of  streets  and  highways, 
where  the  fee  of  the  street  or  highway  is  vested  in  the  public 
on  the  one  hand,  and  in  the  adjoining  proprietor  on  the 
other.  Whether  any  such  distinction  can  be  made,  under  our 
present  constitution,  where  a  depreciation  in  the  citizen's  property 
is  caused  by  the  construction  or  enlargement  of  municipal  high- 
ways, we  need  not  decide,  as  the  facts  of  the  present  case  authorize 
the  inference  that  the  plaintiff,  Maddox,  owned  the  fee  of  the 
street  in  question  to  the  center.  2  Beach  Ry.  Law,  §§810,  811 ; 
Mills  Em.  Dom.  (2d  ed.),  §§203,  204;  Railroad  Co.  v.  WiUiamson, 
45  Ark.  429 ;  Railway  Co.  v.  Witherow,  82  Ala.  190 ;  3  South. 
Rep'r,  23 ;  Protzman  v.  Railroad  Co.,  68  Am.  Dec.  650  ;  Rail- 
road Co.  V,  MarcKant,  13  Atl.  Rep'r,  690 ;  33  Am.  &  Eng.  R. 
Cas.  116,  and  note  on  page  140. 

I  have  no  diflBculty,  for  myself,  in  reaching  the  conclusion  that, 
under  the  provisions  of  our  present  constitution,  if  the  contiguous 
proprietor  of  a  house  and  lot  is  injured,  in  the  sense  of  being 
damaged,  by  the  grading  of  a  street,  in  the  mode  exhibited  by  the 
evidence  in  this  case,  and  this  grading  is  done  by  the  authority  of 
the  municipality,  and  by  reason  of  this  improvement  the  pecuniary 
value  of  such  property  is  diminished,  the  owner  is  entitled  to  be 
compensated  for  the  damages  he  has  sustained.  This  rule  has  the 
advantage  of  being  plain  in  meaning,  and  of  easy  application  in 
practice.  In  harmonizes,  moreover,  in  policy  with  that  distinguish- 
ing feature  of  modern  republican  constitutions  which  has  in  view 
the  protection  of  private  rights  and  personal  liberty  against  the 
unjust  oppression  and  encroachments  of  governmental  power ; 
and  the  measure  of  damages  in  such  cases  will  be  the  decrease  in 
the  actual  value  of  the  property  occasioned  by  the  improvement 

thus  made  by  the  public  benefit.     Unless  this  construction  be 
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given  the  constitntion,  it  will  fail,  in  my  opinion,  to  afford  that 
jaBt  indemnity  for  the  wrongs  of  the  citizen  which  was  intended 
to  be  accomplished  by  its  fi^mers ;  which  was,  I  repeat,  to  re- 
quire the  public  to  bear  the  burden  of  municipal  improvements 
of  this  nature  made  for  the  public  benefit,  and  not  to  crush  the 
private  citizen  by  imposing  upon  him  alone  the  entire  damage 
which  may  have  been  caused  to  his  property.  Such  an  improve- 
ment seems  to  me  to  be  '^  a  construction  or  enlargement "  of  a 
highway,  within  the  meaning  of  the  clause  under  consideration. 
And  I  do  not  see  that  any  dedication  of  a  street,  however  long  ago 
it  may  have  been  made,  could  operate  to  withdraw  the  case  from 
the  operation  of  the  law,  in  force  at  the  time  the  improvement  is 
made,  which  declares,  in  effect,  that  the  municipality  shall  indem- 
nify the  citizen  for  any  injury  or  damage  to  his  property  resulting 
from  such  improvement,  equally  with  any  injury  or  damage  done 
him  by  the  actual  taking  of  such  property.  It  can  make  no  differ- 
ence in  the  justice  of  the  case  if  one's  property  is  reduced  to  one- 
half  of  its  original  value  by  an  actual  taking,  or  by  indirectly 
covering  up  his  premises  with  earth  piled  up  at  his  doorsteps  in 
leveling  a  street  or  in  digging  down  his  sidewalk  so  as  to  render  a 
ladder  necessary  for  access  to  the  place  of  his  abode  or  his  business. 

Id  my  opinion,  if  the  uncontroverted  evidence  in  the  present 
case  was  believed  by  the  jury,  the  plaintiff  was  entitled  to  a  re- 
covery. No  question  seems  to  be  raised  as  to  the  amount  of  the 
verdict,  the  rule  in  Townsend's  Oase,  80  Ala.  489;  2  South.  Eep'r, 
156,  no  doubt  being  followed  in  the  charge  of  the  court,  which 
would  put  the  measure  of  plaintiff's  damages  at  the  difference  in 
the  market  value,  of  the  premises  before  and  after  the  sidewalk 
was  cut  down.  Ky.  Co.  v.  Eberle,  110  Ind.  642;  11  N.  E.  Eep'r, 
467;  Shars.  &  B.  Lead.  Gas.  Real  Prop.  470-473. 

Under  these  views,  the  record  shows  no  ruling  of  the  court 
prejudicial  to  the  appellant,  and  the  judgment  must  be  affirmed. 

MoClellan,  J.  It  seems  to  me  there  is  no  escape  from  the 
conclusion  reached  in  the  opinion  of  Judge  Somerville,  that  the 
rule  prescribed  by  the  constitution  imposes  a  liability  in  all  cases 
for  damages  resulting  either  from  the  taking,  the  injury  or  the 
destruction  of  property  in  the  construction  or  enlargement  of  the 
works,  highways  or  improvements  of  municipal  or  other  corpora- 
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tions  having  the  power  to  take  private  property  for  public  use.  I 
find  no  warrant  in  the  constitutional  provision,  or  in  any  canon 
of  construction  as  applied  thereto,  in  connection  with  pre-existing 
doctrines  of  the  common  law,  for  limiting  the  right  to  compensa- 
tion for  such  injuries  by  a  consideration  of  a  supposed  reservation 
of  power  to  take,  injure  or  destroy  in  the  original  dedication  of 
streets  to  the  public  use.     I  fully  concur  iQ  the  foregoing  opinion. 

Clopton,  J.  I  concur  in  the  affirmance  of  the  jadgment  on  the 
principles  declared  in  Townsend's  Oase,  80  Ala.  489;  2  South. 
BepV,  155,  but  not  in  the  modification  of  the  rule  laid  down  in 
that  case. 

Stoke,  C.  J.    I  conciir  with  Judge  Clopton. 

Ohange  of  grade  —  compensation. —  Under  coDStitutions  which  provide  that 
«ompenBation  shall  be  made,  not  only  for  property  taken  for  public  use,  but 
also  for  property  damaged  or  injured,  it  is  universally  held  that  the  abutting 
owner  may  recover  for  any  damage  to  his  property,  by  reason  of  a  change  in 
the  grade  of  the  street  upon  which  it  abuts.  Reardon  v.  San  Francisco,  66 
Col.  493  ;  Pekin'v.  Brereton,  67  IH.  477;  Bloomlngton  v.  Brokaa,  77  111.  194; 
Pekin  v.  Winkel,  77  111.  56;  Elgin  v.  Eaton,  83  lU.  535;  Atlante  v.  Oreen,  67 
Ga.  886;  Moore  v.  Atlanta,  70  Ga.  611;  Castleberry  v.  Atlanta,  74  Ga.  164; 
Johnson  v.  Parkersburg,  16  W.  Va.  402;  Hutcbiuson  v.  Parkersburg,  25  W.  7a. 
226;  McElroy  v.  Kansas  City,  21  Fed.  Rep'r,  257;  Leheigh  Valley  Coal  Co.  v. 
Chicago,  26  Fed.  Rep'r,  415;  Blanchard  v.City  of  Kansas,  5  McCrary,  217;  Worth 
V.  Springfield,  78  Mo.  107;  Householder  v.  City  of  Kansas,  88  Mo.  488.  So 
under  the  words  "injuriously  affected"  in  the  English  statutes.  Queen  v. 
Vestry  of  St.  Luke's,  etc.,  L.  R.,  6  Q.B.  572;  S.  C,  L.  R.,  7  Q.  B.  148;Queen  v. 
Wallasey  Local  Board  of  Health,  L.  R.,  4  C.  B.  851;  Queen  v.  Eastern  Counties 
By.  Co.,  2  A.  &  E.  (N.  S.),  847;  8.  C,  42  E.  C.  L.  B.  706. 


Stbineb  v.  Philadelphia  Traction  Company. 

(19  Atl.  R.  491;  1S4  Penn.  St.  199.) 

1.  Cable-Cars.  Frightening  Horses.  Liabilitt.  Plaintiff's  horses, 
which  were  standing  in  the  street,  became  restive  at  the  approach  of  a  grip- 
car.  Plaintiff  went  to  their  heads  to  quiet  them.  The  car  stopped  near  the 
horses,  and  the  ringing  of  the  bell  frightened  them  so  that  they  broke  away 
and  injured  the^plaintiff.  The  car  was  near  a  crossing  at  the  time.  Held,  that 
a  nonsuit  was  properly  directed  by  the  trial  court;  that  it  was  proper  to  ring 
the  bell  when  approaching  a  crossing,  and  that  no  negligence  of  the  company 
was  shown. 
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EvicmueL  J.  Page^  Patrick  F.  Dever  and  Theodore  F.  Jenhir^ 
for  appellaut.    Thomas  Learning  for  appellee. 

PsB  CdsiAM.  The  plaintifiE  has  no  cause  to  complain  that  he 
was  nonsuited  by  the  court  below.  He  had  no  case.  His  claim 
was  a  mere  attempt  to  speculate  upon  the  credulity  or  the  preju- 
dices of  a  jury,  and  the  learned  judge  below  properly  held  there 
was  nothing  to  submit  to  them.  The  plaintiff  was  a  butcher,  re- 
siding in  Montgomery  county,  and  was  in  the  habit  of  driving  a 
two-horse  wagon  to  the  city  of  Philadelphia,  loaded  with  meats, 
which  he  sold  to  his  customers.  On  the  day  of  the  accident  he 
was  engaged  on  Columbia  avenue,  delivering  meat  from  his  wagon, 
when  his  horses  became  restive  at  the  approach  of  one  of  the  cars 
of  the  defendant  company.  He  then  left  the  rear  end  of  his  wagon 
and  went  to  the  horses'  heads  to  qniet  them.  The  car  approached, 
and  when  near  the  horses  stopped,  the  gripman  at  the  same  time 
ringing  his  bell.  The  horses  took  fright,  broke  from  plaintiff  and 
ran  away,  by  means  of  which  he  was  injured,  and  for  which  in- 
juries he  now  claims  compensation  from  defendant  company. 
These  are  the  substantial  facts  of  the  case,  briefly  stated.  They 
disclose  no  negligence  on  the  part  of  the  company.  The  car  did 
not  touch  the  plaintiff  or  his  team.  The  accident  was  wholly  due 
to  the  fright  of  his  horses.  It  was  urged,  however,  that  the  grip- 
man  stopped  his  car  where  he  should  not  have  done  so,  and  rang 
his  bell  needlessly.  But  he  stopped  at  or  near  a  crossing  where 
he  had  a  right  to  stop.  We  do  not  know  why  he  stopped,  nor  are 
we  bound  to  inquire.  It  may  be  he  saw  the  horses  were  restive, 
and  feared  coming  into  collision  with  them.  So  far  as  ringing 
the  bell  was  concerned,  the  case  closely  resembles  Traction  Co.  v. 
Bernheimer,  125  Penn.  St.  615;  17  Atl.  Eep'r,  477,  where  we 
said:  ''It  was  not  negligence  to  ring  the  bell  as  the  car  ap- 
proached Fourth  street.  It  would  have  been  negligence  not  to 
have  done  so."  The  bell  of  a  traction  car  is  not  only  rung  at  all 
street  crossings,  but  frequently  at  other  places,  to  warn  persons  of 
its  approach.  Nor  does  such  ringing  necessarily  tend  to  frighten 
horses.  If  it  did,  there  would  be  accidents  daily.  We  have  said 
emphatically  that  it  would  be  negligence  not  to  ring  at  a  crossing, 
and  the  plaintiff  would  probably  have  been  swift  to  invoke 
the  benefit  of  such  rule  had  his  injury  resulted  from  an  omission 
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to  do  so.  If  we  now  say,  or  permit  a  jury  to  say,  that  it  ia  negli- 
gence to  ring  at  a  crossing,  what  mle  would  the  company  or  its 
gripman  have  to  guide  them  in  such  cases?  Aside  from  this,  if 
the  gripman  saw  that  plajntifi  's  horses  were  restive,  it  does  not 
follow  that  he  had  any  reason  to  apprehend  the  accident  that  oc- 
curred. The  plaintiff,  according  to  his  own  testimony,  was  at 
their  heads,  and  might  naturally  be  supposed  to  be  able  to  control 
them.  There  is  no  analogy  between  this  case  and  the  use  of  a 
steam-whistle  wantonly  blown  in  a  crowded  place.  The  steam- 
whistle  naturally  tends  to  alarm  horses ;  the  traction  bell  does  not. 
What  was  said  of  a  steam  road  in  Railroad  v.  Stinger,  78  Penn. 
St.  219,  is  applicable  here:  "We  have  held  these  corporations 
to  a  strict  line  of  responsibility  for  the  failure  to  give  sufficient 
warning  of  the  approach  of  their  trains  at  road  crossings.  It 
would  not  be  just  to  them,  nor  safe  to  the  traveling  public,  for  us 
now  to  criticise  too  closely  the  precise  amount  of  noise  employed 
in  giving  the  needed  warning  at  such  places."  We  may  supple- 
ment these  remarks  by  saying  that,  in  view  of  the  crowded  condi- 
tion of  the  streets  of  the  city  of  Philadelphia,  the  number  of 
women  and  children  and  of  aged  and  infirm  persons  who  are  con- 
stantly crossing  the  tracks  of  the  traction  company,  not  ouly  at 
street  intersections,  but  elsewhere,  we  would  be  loth  to  sanction 
a  principle  which  would  make  a  gripman  hesitate  to  ring  every 
time  his  hand  touched  the  bell  rope. 
Judgment  affirmed. 

Frightening  hones  and  cattle.  —  The  following  cases  relate  to  the  liability 
of  railroad  companies  for  damages  resulting  from  the  frightening  of  horses 
and  cattle  bj  blowing  off  steam,  ringing  bells,  blowing  whistle,  etc.  Toledo, 
etc.,  R.Oo.  V.  Harman,  47  III.  29S;  Chicago,  etc.,  R.  Co.  v.  Dunn,  52  III.  451; 
Chicago, etc.,  R.  Co.  v.  Dickson,  88  III.  431;  Billman  v.  Indianapolis,  etc.,  R. 
Co.,  76  Ind.  166;  Cnlp  v.  Atchison,  etc.,  R.  Co.,  17Kans.  475;  Lewis  v.  Eastern 
R.  Co.,  60  N.  H.  187;  Borst  v.  Lake  Shore,  etc.,  R.  Co.,  66  N.  Y.  639;  Lamb  v. 
Old  Colony,  etc.,  R.Co.,  140  Mass.  79;  Hill  v.  Portland,  etc.,  R.  Co.,  55  Me. 
488;  Pennsylvania, etc.,  R.Co.  v.  Barnett,  59  Penn.  St.  259;  Philadelphia,  etc., 
R.  Co.  V.  Killips,  88  Penn.  St.  405;  Philadelphia,  etc.,  R.  Co.  v.  Stinger,  78  Penn. 
St.  219;  Gibbs  v.  Chicago,  etc.,  R.  Co.,  26  MiiiD..427;  MancheBter,  etc,  R.  Co* 
▼.  Fallarton,  14  C.  B.  (N.  S.)  64. 
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CH  N.  E.  R.  588:  —  HI. .) 

1.  Ihbubancb.  LnaTATiOH  Claitsb.  An  insanuioe  poliejr  proTided  thftt 
no  Bait  flhoald  be  brought  thereon  anless  within  six  months  after  the  fire. 
Held,  that  if  the  oompanj  deterred  the  plaintiffs  from  bringing  suit  within  the 
time  limited,  by  engaging  in  negotlationa  for  a  settlement  and  by  holding  oat 
reasonable  hopes  of  an  adjostment,  then  the  oompanj  woald  be  estopped  from 
setting  up  the  limitation.  To  create  each  estoppel  it  is  not  neoessarj  that  the 
delay  shoald  be  at  the  request  of  the  company. 

2.  Ck>NDrnoN  as  to  Contract  to  Sell.  The  policy  contained  a  prorision 
that  it  shoald  be  void  if  the  assured  failed  to  notify  the  company  that  a  con- 
tract had  been  sigoed  to  sell  the  property  insured.  Held,  that  this  referred  to 
a  contract  to  sell  to  a  stranger,  and  not  to  a  contract  to  sell  between  the  parties 
insured,  the  effect  of  which  is  merely  to  change  their  respective  interests. 

Myron  H.  Beach  for  appellant.  Flowei*^  Smith  db  Mu^prave 
for  appelleGfi. 

Bailet,  J.  The  record  contains  evidence  tending  to  support 
the  plainti^Es'  replication  to  the  defendant's  plea  setting  up  the 
limitation  clanse  in  the  policy;  but  whether  said  evidence  is  suffi- 
cient to  sustain  the  verdict  of  the  jarj  npon  that  issue  is  purely 
a  question  of  fact,  as  to  which  the  judgment  of  the  appellate  court 
is  condasive.  We  must,  therefore,  assume  that  said  replication, 
or  at  least  enough  of  its  averments  to  constitate  a  sufficient  an- 
swer to  said  plea,  was  duly  proved.  We  have  only  to  consider 
whether  anj  error  of  law  was  committed  in  the  mode  in  which 
that  question  was  submitted  to  the  jury.  On  this  question  the 
court  instructed  the  jury,  at  the  instance  of  the  plaintiffs,  that, 
^^  even  thongli  thej  shoald  find  from  the  evidence  that  this  action 
was  not  brought  within  the  six  months'  limitation  named  in  the 
policy,  yet,  if  they  still  further  find  from  the  evidence  that,  from 
the  date  of  the  fire  up  to  the  time  the  suit  was  commenced,  there 
were  pending  negotiations  between  the  plaintiffs  and  the  defend- 
ant company,  or  its  agents,  in  reference  to  the  settlement  or  ad- 
justment of  the  loss  in  question,  and  that  the  company  or  its 
agents,  by  holding  out  reasonable  hopes  of  an  adjustment  or  settle- 
ment, deterred  the  plaintiffs  from  bringing  their  suit. within  the 
time  limited,  then  in  such  case  the  defendant  company  is  estopped 
from  setting  up  the  limitation  clause  as  a  defease  in  this  cause." 
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The  defendant  asked  the  court  to  instrnct  the  jury  that,  if  the 
suit  was  not  brought  within  six  months  after  the  fire  occurred 
the  plaintiffs  could  not  recover,  unless  they  bad  proved  that 
the  commencement  of  the  suit  was  delayed  at  the  special  in* 
stance  and  request  of  the  defendants.  This  instruction  was  modi- 
fied by  the  court  so  as  to  hold  that  the  plaintiffs  could  not  recover 
unless  they  had  proved  that  the  company  or  its  agents  induced  the 
plaintiffs  to  delay  the  bringing  of  a  suit  within  the  time  limited 
in  the  policy  for  bringing  suit,  by  holding  out  reasonable  hopes  of 
an  adjustnient  or  settlement  of  the  plaintiffs'  claim.  The  defend- 
ant also  asked  the  court  to  give  to  the  jury  an  instruction  holding 
that  the  offer  by  the  defendant  to  pay  any  sum  to  settle,  or  with 
a  view  of  effecting  a  settlement  of,  plaintiffs'  claim,  was  not  to  be 
taken  or  considered  as  an  admission  by  the  defendant  of  any  lia- 
bility to  the  plaintiffs,  and  should  not,  be  considered  as  evidence 
of  any  obligation  on  the  part  of  the  defendant  to  pay  the  plain- 
tiffs' claim,  or  of  indebtedness  by  the  defendant  to  the  plaintiffs. 
This  instruction  the  court  modified  by  adding  thereto  as  follows : 
'^  But  it  may  be  considered,  in  connection  with  all  the  other  evi- 
dence in  the  case,  in  determining  whether  there  was  any  waiver 
of  the  limitation  clause  of  the  policy  by  the  company."  The  de- 
fendant asked  the  court  to  give  to  the  jury  another  instruction, 
holding  that  the  offer  to  pay  a  sum  in  settlement  of  the  claim 
could  not  be  considered  by  them  as  a  waiver  of  said  condition, 
nor  as  an  inducement  to  the  plaintiffs  to  delay  the  commencement 
of  an  action.  This  instruction  was  modified  so  as  to  hold,  merely, 
that  the  offer  to  pay  a  sum  in  settlement  of  the  claim,  in  itself 
alone,  could  not  be  considered  by  the  jury  as  a  waiver  of  said  con- 
dition.  The  defendant  also  asked  the  court  to  give  the  following 
instruction  :  "  The  court  instructs  the  jury  that  the  burden  of 
showing  a  waiver  of  the  condition  requiring  the  action  to  be  com- 
menced within  six  months  after  the  loss  occurred  is  on  the  plain- 
tiffs, and  they  must  show  the  same  by  clear  and  positive  evidence 
that  the  defendant  requested  the  plaintiffs  to  delay  the  commence- 
ment of  suit  or  action.  Such  request  on  the  part  of  the  defendant 
cannot  be  inferred."  This  instruction  was  modified  and  given  in 
the  following  form :  "  The  court  instructs  the  jury  that  the  bur- 
den of  showing  a  waiver  of  the  condition  requiring  action  to  be 
commenced  within  six  months  after  the  fire  occurred  is  on  the 
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plaintiffs,  and  they  must  ghow  the  same  by  a  preponderanoo  of 
tlie  evidence,  or  they  cannot  recover  in  this  action." 

We  are  of  the  opinion  that  the  rules  of  law  here  involved  were 
cori'ectly  given  to  the  jury.  The  main  propositions  which  the  de- 
fendant sought,  without  success,  to  have  embodied  in  the  instruc- 
tions, were  that,  to  show  a  waiver  by  the  defendant  of  the  limita- 
tion clause  in  the  policy,  it  was  incumbent  upon  the  plaintiffs  to 
prove  that  their  delay  in  bringing  suit  was  at  the  special  instance 
and  request  of  the  defendant,  and  also  that  such  proof  could  only 
be  made  by  positive  evidence,  and  could  not  be  inferred.  That 
such  is  not  the  law  is  clearly  established  by  the  authorities.  Thus, 
in  Insurance  Co.  v.  Whitehill,  25  111.  466,  where  the  question 
arose  in  this  state  for  the  first  time,  the  rule  was  laid  down  as  fob 
lows  :  "  Where  an  insurance  company  shall,  by  fraud  or  by  hold- 
ing out  reasonable  hopes  of  an  adjustment,  deter  a  party  assured, 
being  under  such  a  condition  to  sue,  from  commencing  his  suit, 
he  honestly  confiding  in  the  pretenses  and  promises  of  the  assurer, 
the  condition  would  be  no  bar."  This  statement  of  the  law  has 
been  cited  with  approval  in  various  subsequent  cases.  Insurance 
Co.  V.  Chesnut,  50  111.  Ill;  Derrick  v.  Insurance  Co.,  74  111.  404; 
Insurance  Co.  v.  Myer,  93  111.  271.  The  same  doctrine  obtains 
in  other  states.  In  Martin  v.  Insurance  Co.,  44  N.  J.  Law,  485, 
it  is  said :  ^'  If  the  delay  to  bring  suit  is  a  result  to  which  the 
company  mainly  contributed,  by  holding  out  hopes  of  amicable 
adjustment,  the  company  cannot  be  permitted  to  take  advantage 
of  the  delay  under  the  limitation  clause  of  the  policy."  In 
Mickey  v.  Insurance  Co.,  35  Iowa,  174,  an  instruction  was  given  to 
the  jury  holding  that,  if  the  plaintiff  delayed  bringing  suit  after 
the  expiration  of  six  months,  in  consequenceof  inducements  held 
out  by  the  defendant's  officer,  causing  him  to  believe  that  the  loss 
would  be  paid  or  adjusted  without  suit,  this  would  operate  to  re- 
move the  bar  created  by  the  condition  of  the  policy  requiring  an 
action  thereon  to  be  brought  within  six  months  after  the  loss. 
The  court,  in  sustaining  this  instruction,  said  :  "  A  course  of  con- 
duct on  tlie  part  of  defendant,  or  representations  of  its  officers, 
wliich  would  give  reasonable  ground  upon  which  plaintiff  did  in 
fact  base  the  belief  that  his  claim  would  be  settled,  would  estop 
defendant  to  set  up  the  limitation  provided  in  the  policy.  It 
would  be  contrary  to  justice  for  defendant  to  hold  out  the  hope 
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of  an  amicable  adjostment  of  the  loss,  and  thus  delay  the  action 
of  plaintiff,  and  then  be  pennitted  to  plead  this  very  delay,  which 
was  caused  by  its  own  representations,  as  a  defense  to  the  action 
when  brought."  See,  also,  Insurance  Co.  v.  McGregor,  63  Tex. 
399 ;  Eipley  v.  Insurance  Co.,  29  Barb.  552  ;  Bamum  v.  Insur- 
ance Co.,  97  N.  Y.  188;  McFarland  v.  Insurance  Co.,  6  W.  Va. 
425 ;  Insurance  Co.  v.  Hall,  12  Mich.  202.  It  is  true  the  plain- 
tiffs in  the  present  case,  in  their  application,  in  addition  to  alleg* 
ing  that  the  defendant  held  ont  reasonable  hopes  for  an  adjust- 
ment, and  thereby  deterred  the  plaintiffs  from  commencing  their 
suit,  and  that  the  plainti&  honestly  confided  in  the  promises  and 
pretenses  of  the  defendant,  also  allege  that  they  delayed  bringing 
suit  at  the  request  of  the  defendant.  This  latter  allegation,  how- 
ever, was  unnecesary,  as  the  other  matters  alleged  in  the  replica- 
tion, and  which  the  evidence  tended  to  prove,  constituted  of 
themselves  a  sufficient  answer  to  the  plea  setting  up  the  limita- 
tion clause.  It  was  proper,  therefore,  to  disregard  the  allegation 
of  a  request  by  the  defendant  to  delay  bringing  suit  as  mere,  sur- 
plusage. 

We  have  now  to  consider  whether  any  error  of  law  was  com- 
mitted by  the  trial  court  in  respect  to  the  defenses  sought  to  be 
based  upon  other  conditions  of  the  policy.  On  this  branch  of 
the  case,  our  attention  is  directed  mainly  to  the  clause  which  pro- 
vides that  the  policy  shall  become  void  and  of  no  effect  "  by  a 
failure  or  neglect  of  the  assured  to  notify  this  company  that  a 
contract  has  been  signed  to  sell  the  property  so  insured."  The 
facts  are  that  on  and  prior  to  September  7,  1883,  the  plaintiffs 
were  partners  under  the  firm  name  of  Little,  Peck  &  Co.,  and  as 
such  partners  were  the  owners  of  a  leasehold  interest  in  certain 
lands  in  Duluth,  Minn.,  and  were  also  owning  and  operating  a 
steam  saw-mill  and  appurtenances  situated  on  said  lands ;  said 
saw-mill  and  appurtenances  being  the  property  afterward  insured 
by  the  policy  now  in  suit.  On  said  7th  day  of  September,  1883, 
the  plaintiffs, -with  a  view,  as  the  evidence  tends  to  show,  of  ulti- 
mately dissolving  their  partnership,  entered  into  an  agreement 
among  themselves  by  which  Little  and  Peck  agreed  to  sell  their 
undivided  two-thirds  interest  in  the  leasehold  estate  in  the  lands, 
and  also  the  saw-mill  and  appurtenances,  toSymonds,  for  $16,667, 
of  which  Symonds  was  to  pay  $2,500  in  three  days,  $2,500  in 
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fifteen  days,  $5,000  in  forty-five  days,  and  the  residae  in  six 
months ;  the  conveyance  to  be  made  Jannary  1,  1884.  Symonds 
made  various  payments,  aggregating  $7,000,  leaving  $9,667  and 
interest  unpaid ;  and,  as  he  was  unable  to  make  further  payments, 
neither  party  took  any  further  steps  to  perform  the  agreement,  or 
to  enforce  further  performance  of  the  other  party.  The  title  to 
the  property,  so  far  as  it  was  affected  by  the  agreement,  was  in 
this  situation  on  the  21st  day  of  June,  1884,  the  date  of  the  policy, 
and  so  remained  at  the  date  of  the  loss.  We  are  of  the  opinion 
that  the  above-mentioned  condition  requiring  notice  to  the  insur- 
ance company  of  any  contract  to  sell  the  property  insured,  must 
be  held  to  apply  only  to  contracts  of  sale  between  the  assured  |ind 
third  parties,  and  that  it  can  have  no  application  to  contracts  be- 
tween the  assured  themselves  for  the  sale  or  transfer  of  their  re- 
spective interests  as  partners  or  joint  owners.  The  word  "  sale," 
as  here  used,  should  doubtless  receive  the  same  interpretation 
which  properly  belongs  to  it  when  used  in  those  conditions  which 
provide  that  a  policy  shall  become  void  upon  alienation  of  the 
property  by  sale  or  otherwise.  The  preponderance  of  authority  in 
this  country  is  clearly  to  the  effect  that  such  condition  is  not  broken 
by  a  sale  by  one  partner  to  another  of  his  joint  interest,  at  least 
so  long  as  the  party  selling  retains  an  insurable  interest  in  the 
property  insured. 

In  Angell  on  Insurance,  §  197,  it  is  said :  ^'  When  several 
owners  of  property  are  jointly  insured,  a  sale  by  one  of  the  own* 
ers  of  his  interest  in  the  premises  to  the  other  owners  is  not  such 
an  alienation  of  the  property  as  will  avoid  the  policy,  even  under 
an  express  provision  in  the  act  under  which  the  insurance  com- 
pany is  incorporated  declaring  that,  when  any  property  insured 
with  such  company  shall  be  alienated  by  sale  or  otherwise,  the 
policy  shall  become  void.  Yet,  if  the  assignor  had  conveyed  his 
interest  to  a  stranger,  the  policy  would  cease  to  operate  as  to  that 
share,  at  least."  Also,  Mr.  May,  in  discussing  the  question 
whether  a  sale  by  one  joint  owner  to  another  is  such  alienation  as 
will  avoid  the  policy,  says :  '^  The  better  opinion  seems  to  be  that 
it  is  not,  strictly  speaking,  an  alienation  —  a  transfer  from  one 
to  another  —  but  rather  a  shifting  of  interest  amongst  joint 
owners,  without  the  introduction  of  any  stranger  to  the  number 
of  the  insured.    So  far  as  the  contract  is  based  upon  the  personal 
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qualitieB  of  the  insared,  there  ie  no  increase  of  risk,  because  no 
element  of  improvidence  or  carelessness  is  introduced,  and  the 
property.insnred  will  still  be  under  the  care  and  management  of  the 
original  parties."  May  Ins.,  §279.  It  is  held  in  numerous  cases 
that,  where  an  insurance  policy  is  issued  to  a  partnership,  a  trans- 
fer by  one  partner  to  the  other  of  all  his  interest  in  the  partner- 
ship property  will  not  vitiate  the  insurance,  notwithstanding  a  * 
condition  that  the  policy  should  become  void  if  the  property  should 
be  sold  or  convoyed,  or  the  interest  of  the  parties  therein  changed. 
Burnett  v.  Insurance  Co.,  46  Ala.  11;  Hoffman  v.  Insurance  Co., 
32  N.  Y.  405;  Cowan  v.  Insurance  Co.,  40  Iowa,  551;  Powers  v. 
Insurance  Co.,  136  Mass.  108;  Pierce  v.  Insurance  Co.,  50  N.  H. 
297;  West  v.  Insurance  Co.,  27  Ohio  St.  1;  Lockwood  v.  Assur- 
ance Co.,  47  Conn.  553;  Dermani  v.  Insurance  Co.,  26  La.  Ann« 
69;  Drennen  v.  Assurance  Corp.,  20  Fed.  Rep'r,  657*  In  some 
of  the  cases  it  is  held  that  where  one  of  several  joint  owners,  in 
whose  name  the  property  is  insured,  transfers  his  interest  in  the 
property  to  the  other  joint  owners,  so  as  to  retain  in  himself  no 
insurable  interest,  no  recovery  can  be  had  on  the  policy;  but  this 
is  not  because  of  the  forfeiture  imposed  by  the  condition  against 
alienation,  but  because,  at  common  law,  the  suit  niust  be  brought 
in  the  joint  names  of  the  insured,  and,  as  the  assigning  plaintiff 
would  have  no  insurable  interest,  no  recovery  could  be  had  in  his 
name.  This  seems  to  have  been  the  real  ground  upon  which  the 
decision  of  this  court  was  based  in  Dix  v.  Insurance  Co.,  22  111. 
272,  although  the  court,  after  sustaining  the  judgment  of  the 
court  below  on  this  ground,  went  further,  and  held  that  the  as- 
signment by  a  partner  to  his  copartners  of  all  his  interest  in  the 
property  insured  was  a  breach  of  the  condition  of  the  policy  in 
that  case.  It  should  be  observed,  however,  that  said  condition 
provided  that  the  policy  should  be  void  in  case  of  "  any  transfer 
or  change  of  title  of  the* property  insured,  or  of  any  undivided  in- 
terest therein,' '  a  condition  which  may  well  be  construed  as  apply- 
ing even  to  a  sale  by  one  partner  to  the  other  partners  of  his  in- 
terest in  the  partnership  property.  It  is  not  inconsistent  with 
the  rule  established  in  that  case,  therefore,  to  hold  that  a  sale  by 
one  partner  to  another  of  his  interest  in  the  property  insured  in 
the  firm  name  is  not  a  breach  of  a  condition  merely  provid- 
ing generally  against  alienation  by  sale,  so  long,  at  least,  as  the 
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party  selliiig  retainA  an  insarable  mteiOBt  in  the  property  in- 
sored. 

Upon  substantially  the  same  ground,  it  must  be  held  tiiat  the 
contract  to  sell  contemplated  by  the  condition  of  the  policy  in  this 
case  was  a  contract  between  the  insured,  or  some  of  them,  and 
some  third  party.  The  actual  interests  of  partners  in  the  firm 
property  are  necessarily  fluctuating,  and  there  seems  to  be  no 
particular  reason  why  the  insurers  should  wish  to  keep  the  owner- 
ship unchanged,  as  between  them,  so  long  as  all  retain  an  insur- 
able interest.  The  effect  of  the  contract  in  this  case  was  merely 
to  modify  the  relative  rights  of  the  partners  to  a  certain  extent, 
leaving  them  all  interested  in  the  firm  and  its  property,  and  ad> 
mitting  no  stranger  to  the  possession  or  control  of  the  property 
insured.  The  instructions  to  the  jury  upon  this  branch  of  the 
case  were  in  harmony  with  the  views  above  expressed,  and  we  are 
of  the  opinion  that  they  are  subject  to  no  just  criticism. 

It  is  further  objected  that  there  was  such  change  in  the  pos- 
session of  the  property  insured  as  should  be  held  to  be  a  breach 
of  the  condition  which  provided  that  the  policy  should  be  void 
and  of  no  effect  if  there  should  be  any  change  in  the  possession 
of  the  property  insured.  The  change  of  possession  here  referred 
to,  clearly,  must  be  some  change  during  the  term  of  the  policy  ; 
and  it  is  sufiicient  to  say  that  there  is  no  evidence  tending  to 
show  any  such  change  of  possession.  Little  and  Symonds  were  in 
possession  at  the  date  of  the  policy,  and  their  possession  continued 
without  interruption  or  change  down  to  the  time  of  the  fire. 
There  was  no  condition  or  stipulation  in  the  policy  that  Peck,  the 
other  member  of  the  firm  insured,  should  be  in  possession,  but 
merely  that  the  possession  should  remain  during  the  term  of  the 
insurance  as  it  was  at  its  commencement. 

Those  conditions  of  the  policy  relating  to  misrepresentations 
or  concealments  as  to  the  situation  or  occupancy  of  the  property, 
or  the  interest  of  the  insured  therein,  are  in  that  clause  which 
refers  to  an  application,  plan,  survey  or  description,  and  assumes 
to  make  such  paper  a  part  of  the  policy,  and  a  warranty  by  the 
insured.  The  record,  however,  fails  to  disclose  the  existence  of 
any  such  paper ;  and  so  the  clause  which  refers  to  it  attempts 
to  prescribe  its  place  and  effect  as  a  part  of  the  contract,  and  to 
determine  the  consequences  of  misstatements  or  omissions  therein. 
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most  be  r^rded  aa  inapplicable  to  the  facts  in  the  case,  and,  there- 
fore, nugatory. 

After  a  patient  investigation,  we  are  unable  to  find  any  material 
errors  in  the  record.  . 

The  judgment  of  the  appellate  court  will,  therefore,  be  af- 
firmed. 


limitation  in  insurance  polioy  —  oonstmotion  and  waiver  oL —  Mardock 
y.  Franklin  Ins.  Co.,  1  Am.  R.  R.  &  Corp.  Rep.  24;  Barnes  v.  McMurtry,  ante; 
note  to  German  Insoranoe  Co.  y,  Qnj,  post,  par.  3. 


MowBKAT  V.  Antrim. 

(88  N.  E.  B.  868;  123  Ind.  9L) 

1.  Bun<DniiO  and  Loan  Associations.  Liabilttt  of  Sbcrbtabt  for 
Funds  of  the  Association.  The  secretary  of  a  bailding  and  loan  associa- 
tion gave  a  bond  to  the  association,  conditioned  that  he  would  well  and  truly 
perform  the  duties  of  the  ofilce  as  prescribed  by  the  constitution  and  by-laws 
of  the  association.  Held,  that  he  was  only  required  to  exercise  such  care  as 
devolres  upon  an  ordinary  bailee  for  hire,  and  that  he  was  not  liable  upon  his 
bond  for  the  value  of  a  note  lost  without  any  fault  or  negligence  on  his 
part. 

Harvey  J.  Shirks  John  Mitchell^  Lyman  Walker  and  Wm.  E 
Mowbray  for  appellant.  N.  N.  Antrim^  Chas.  A.  Cole  and 
Wm.  B.  McCUntic  for  appellee. 

CoFFBT,  J.  This  was  a  suit  by  the  appellee,  as  receiver  of  the 
Working  Men's  Saving,  Loan  and  Bailding  Association  of  Peru, 
Ind.,  against  the  appellant,  on  his  bond  as  secretary  of  said  asso- 
dation.  The  condition  of  said  bond  is  as  follows :  ^^  Now,  if  the 
said  William  E.  Mowbray  shall  well  and  tmly  perform  the  duties 
of  said  o£S:ce  of  secretary,  as  prescribed  by  the  constitution  and 
by-laws  of  said  association,  then  this  obligation  shall  be  void ; 
otherwise  ^o  be  and  remain  in  full  force  and  effect."  At  the  date 
of  the  execation  of  the  bond  In  suit  the  constitution  of  the  asso- 
ciation provided  that  the  secretary  should  keep  correct  minutes  of 
the  proceedings  of  the  association,  and  of  the  board  of  directors ; 
that  he  should  keep  accurate  accounts  with  all  stockholders,  and 
attest  all  orders  signed  by  the  president,  legally  drawn  on  the 
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treasurer ;  that  he  should  receive  all  dues  for  stock  and  other  paj- 
meuts  from  the  members,  and  pay  the  same  to  the  treasurer,  tak- 
ing his  receipt  therefor ;  that  he  should  have  charge  of  the  seal, 
^nd  all  the  books  and  papers  of  the  association  —  all  of  which  he 
should  deliver  to  his  successor  in  oflSce.  The  complaint  alleges 
that  the  appellant  was  duly  elected  secretary  of  said  association 
on  the  ISth  day  of  January,  1880,  and  duly  qualified  to  serve  as 
such  during  the  year  1880 ;  that  on  the  24th  day  of  January, 
1881,  he  was  duly  elected  as  his  own  successor,  and  duly  quali- 
fied ;  that  during  the  year  1880  he  had  in  his  care,  custody  and 
control  a  certain  promissory  note  belonging  to  and  the  property 
of  said  association,  dated  September  25, 1879,  due  on  or  before 
September  25,  1880,  payable  to  the  order  of  the  "Working  Men^s 
Saving,  Loan  and  Building  Association  of  Peru,  Ind.,  for  $200, 
with  interest  from  date  at  the  rate  of  eight  per  cent  per  annum, 
without  relief  from  valuation  or  appraisement  laws,  with  five  per 
cent  attorney's  fees,  signed  by  Eliza  J.  Frissal  and  Noah  W.  Fris- 
sal,  and  secured  by  mortgage  on  the  following  real  estate,  in  Mi- 
ami county,  Ind.,  to-wit,  lots  Kos.  55  and  56,  in  Smith's  second 
addition  to  Pern,  Ind.,  *  *  *  which  note  ie  of  the  value  of 
$315.40;  that  he  wrongfully  neglected,  failed  and  refused  to  pay 
the  treasurer  of  said  association  the  money  due  on  said  note,  or  to 
deliver  to  his  successor  in  oflSce  said  note ;  that  he  failed  and 
refused,  and  still  fails  and  refuses,  to  deliver  to  the  plaintiff 
said  note,  or  the  money  due  thereon,  although  the  plaintiff  has 
specially  requested  him  so  to  do  before  the  commencement  of  this 
suit,  whereby  the  plaintiff  has  been  damaged  in  the  sum  of 
$315.40.  The  appellant  answered  this  complaint  in  nine  para- 
graphs. The  court  sustained  a  demurrer  to  the  fourth,  fifth,  sixth, 
seventh  and  ninth  paragraphs  of  the  said  answer,  and  this  ruling 
is  assigned  as  error  in  this  court.  The  fourth  paragraph  of  the 
answer  admits  the  possession  of  the  note  mentioned  in  the 
cdmplaint,  and  the  right  of  the  plaintiff  to  recover  nominal  dam- 
ages ;  and,  in  avoidance  of  all  claims  for  damages,  except  such  as 
are  merely  nominal,  alleges  that  in  the  year  1880,  while  he  held 
the  possession  of  said  note,  said  association  furnished  no  place  for 
the  safe-keeping  of  its  securities ;  that  appellant  occupied  a  room 
jointly  with  one  Dukes,  who  was  the  president  of  said  aasodatioQ, 
and  was  and  still  is  a  man  of  large  financial  means ;  that  with  the 
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consent  of  said  Dokes  he  left  said  note  in  the  fire-proof  safe  of 
the  said  Dnkes,  with  the  other  securities  of  said  association ;  that 
at  the  request  of  the  said  Dukes,  who  was  the  president  of  said 
association,  and  upon  his  representation  that  the  makers  of  said 
note  desired  to  pay  the  same,  at  a  time  when  the  appellant,  by 
previous  arrangement,  would  be  absent  from  his  office,  he  deliv- 
ered said  note  to  the  said  Dukes  to  receive  the  money  due  thereon; 
that  he  has  never  had  said  note  in  his  possession  since  he  so  deliv- 
ered the  same  to  said  Dukes ;  that  the  makers  of  said  note  now 
have  the  possession  of  the  same,  but  the  said  Dukes  denies  that 
they  paid  the  same  to  him ;  that  the  association  brought  suit  on 
said  note  against  the  makers  thereof  in  the  Miami  circuit  court, 
after  the  same  was  so  delivered  to  the  said  Dukes,  but  was 
defeated  in  said  suit ;  that  no  part  of  said  note  was  ever  paid  to 
the  appellant.  The  fifth  paragraph  of  the  answer  admits  that  the 
appellant  had  the  possession  of  the  note  mentioned  in  the  com- 
plaint as  therein  alleged,  but  avers  that  the  same  was  lost  without 
any  fault  or  negligence  on  his  part ;  that  after  the  loss  of  the  same, 
in  a  suit  by  the  said  association  against  the  makers  thereof,  as 
upon  a  lost  note,  it  was  defeated ;  that  the  makers  of  said  note 
never  paid  the  same,  or  any  part  thereof.  The  sixth  paragraph 
is  the  same  as  the  fourth,  except  that  it  omits  the  averments  that 
the  appellee  delivered  the  same  to  Dukes,  and  tlie  defeat  of  tlie 
association  in  a  suit  on  the  note,  and  avers  that  the  same  was 
taken  from  the  safe  without  his  knowledge  or  consent,  and 
avers  that  the  same  has  never  been  paid.  The  seventh  avers 
that  the  appellant  received  no  money  on  the  note  mentioned  in 
the  complaint,  and  that  the  same  was  lost  while  in  his  possession 
as  secretary  of  said  association,  without  any  fault  or  negligence  on 
his  part.  The  ninth  paragraph  is  substantially  the  same  as  the 
seventh. 

The  appellant  contends  that  this  case  falls  within  the  rule  an- 
nounced in  the  cases  of  Norwood  v.  Harness,  98  Ind.  134 ;  State 
V.  Greensdale,  106  Ind.  364  ;  6  N.  E.  Rep'r,  926 ;  Slauter  v.  Fav- 
orite, 107  Ind.  291 ;  4  N.  E.  Eep'r,  880;  and  Naltner  v.  Dolan, 
108  Ind.  500 ;  8  N.  E.  Rep'r,  289  ;  and  that  he  is  liable  only  for 
the  want  of  such  care  as  is  required  of  an  ordinary  trustee  or 
bailee  for  .hire.  On  the  other  hand,  it  is  contended  by  the 
appellee  that  the  case  falls  within  the  rule  announced  in  the  cases 
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of  Halbert  v.  State,  22  Ind.  126,  and  Inglis  v.  State,  61  Ind.  212, 
and  that  the  appellant  is  an  insurer  of  the  property  and  money 
coming  into  his  bands  as  such  secretary.  It  is  said,  in  some  of 
the  cases  of  the  class  to  which  the  two  last  cited  belong,  that^ 
when  a  public  officer  receives  funds,  the  money  belongs  to  him, 
and  that  he  becomes  a  debtor  to  the  fund  received ;  and  for  that 
reason  it  is  no  defense,  when  called  upon  to  account,  to  say  that 
the  money  has  been  lost,  stolen  or  destroyed.  The  rule  is  based 
upon  public  policy,  and,  when  applied  to  public  officers,  is  a  salu- 
tary one.  But  the  reason  for  the  rule  does  not  exist  as  to  officers 
of  a  private  corporation.  They  are  in  no  sense  the  owners  of  the 
money  which  comes  into  their  hands,  and  have  no  right  to  use  it, 
except  in  the  business  of  the  corporation.  If  the  rule  was  appli- 
cable to  private  corporations,-  then  the  officers  of  a  banking  insti- 
tution would  be  individually  liable  to  the  bank  for  the  funds 
stolen  from  the  bank,  though  such  theft  occurred  without  their 
fault  or  negligence.  We  are  of  the  opinion  that  the  liability  of 
the  appellant  is  that  of  an  ordinary  trustee  or  bailee  for  hire,  and 
that  it  is  governed  by  the  rule  announced  in  the  cases  first  above 
cited.  '  It  follows  that  the  circuit  court  erred  in  sustaining  the 
demurrers  to  the  fourth,  sixth,  seventh  and  ninth  paragraphs 
of  the  answer.  The  seventh  and  ninth  paragraphs  are  general  in 
their  terms,  but,  in  the  absence  of  a  motion  to  make  them  more 
specific,  they  are  sufficient.  Duffy  v.  Howard,  77  Ind.  182; 
Boyce  v.  Fitzpatrick,  80  Ind.  626 ;  Jones  v.  White,  90  Ind.  265  ; 
Railway  Co.  v.  Walker,  113  Ind.  196 ;  15  N.  E.  RepV,  234. 

Nor  can  we  say  that  the  evidence  which  the  appellant  might 
have  introduced  under  these  paragraphs  could  be  given  in 
evidence  under  the  eighth  paragraph  of  the  answer,  as  contended 
by  the  appellee.  The  proof  under  the  eighth  paragraph  would  be 
limited  to  the  specific  facts  therein  averred,  while  under  the  sev- 
enth and  ninth  it  might  have  taken  a  much  broader  range. 

It  is  also  complained  in  this  court  that  the  circuit  court  erred  in 
overruling  a  demurrer  to  the  third  paragraph  of  the  reply  to  the 
eighth  paragraph  of  the  answer.  We  think  this  complaint  is  well 
founded.  The  eighth  paragraph  of  the  answer  avers  that  the 
note  mentioned  in  the  complaint  was  lost  while  the  same  was  un- 
der the  control  of  the  appellant,  as  secretary  of  said  association, 
without  any  fault  or  negligence  on  his  part,  under  the  circum- 
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stances  following:  That  said  association  did  not  designate  or 
provide  for  appellant,  as  its  secretary,  any  means  for  securely 
keeping  the  papers  left  in  his  possession  or  custody  as  such  secre- 
tary, but  appellant,  by  permission  of  one  Aaron  N.  Dukes,  made 
use  of  a  snitable  safe  belonging  to  said  Diikes,  and  kept  in  the  of- 
fice jointly  occupied  by  said  Dukes  and  the  appellant]  that  the 
note  in  controversy  was  kept  in  said  safe,  to  which  only  said 
Dukes  and  the  appellant  had  access ;  that  said  Dukes  was  and  is  a 
careful,  prudent  business  man,  and  then  was  and  still  is  financially 
solvent  and  responsible ;  that  there  was  a  series  of  notes  executed 
by  Frissal  and  Frissal,  as  stated  in  the  complaint,  three  in 
number,  so  left  in  said  safe,  one  of  which  was  the  note  in  contro- 
versy ;  that  one  of  said  notes  was  due  and  payable  about  the  16th 
day  of  April,  1880,  and  the  others  did  not  mature  until  after  that 
date ;  that  having  received  notice  from  said  Frissal  that  he  would 
about  that  time  pay  the  note  then  due,  and  being  at  that  time 
necessarily  about  to  be  absent  from  his  office  and  away  from  said 
county  in  which  said  office  was  situated,  he  authorized  said  Dukes 
to  receive  payment  of  thp  note  then  due ;  that  said  Dukes  did  re- 
ceive said  money  on  the  note  then  due,  and  paid  the  same  to  the 
appellant,  who  has  fully  accounted  and  paid  the  same  to  the  treas- 
urer of  said  association ;  that  thereafter,  about  the  time  of  the 
maturity  of  the  note  in  controversy,  the  appellant  discovered  that 
said  note  was  missing  from  said  safe ;  that  he  did  not  at  any  time 
-subsequent  to  said  collection,  to-wit,  on  the  15th  day  of  April, 
1880,  remove  said  note  from  said  safe,  or  collect  the  same  or  any 
part  thereof,  or  in  any  way  assent  to  its  collection  or  removal. 
To  this  answer  the  third  paragraph  of  the  reply  alleges  that  the 
appellant,  while  acting  as  secretary  of  the  association,  to-wit,  on 
the  —  day  of  April,  1880,  delivered  said  note  to  said  Dukes  for 
safe-keeping  and  for  collection,  as  the  agent  of  the  appellant ;  that 
while  the  same  was  so  in  the  possession  of  said  Dukes,  as  such 
agent,  to^wft,  on  the  —  day  of  April,  1880,  the  payee  thereof, 
Koah  N.  Frissal,  paid  the  same  in  full  to  said  Dukes,  as  the  agent 
of  the  appellant,  and  that  said  Dukes  thereupon  surrendered  said 
note  to  the  said  Frissal.  This  reply  proceeds  upon  the  theory 
that  the  appellant  is  liable  for  the  note  in  controversy,  without 
regard  to  any  question  of  negligence.  A  rule  that  would  render 
him  liable,  under  the  circumstances  disclosed  by  this  answer  and 
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the  reply  thereto,  would  render  personally  liable  the  officers  of  a 
bank,  an  administrator  and  goardians,  where  they  intrust  claims  for 
collection  to  agents  or  attorneys,  however  careful  they  might  be 
in  the  selection  of  such  agents  or  attorneys.  As  we  have  seen, 
the  rule  which  holds  a  public  officer  as  an  insurer  of  the  funds  in 
his  hands  does  not  apply  to  officers  of  a  private  corporation  like 
the  one  before  us.  We  think  the  court  erred  in  overruling  the 
demurrer  to  this  reply. 

Judgment  reversed,  with  directions  to  overrule  the  demnrrer  to 
the  fourth,  sixth,  seventh  and  ninth  paragraphs  of  the  answer, 
and  to  sustain  the  demurrer  to  the  third  paragraph  of  the  reply. 

Liability  on  the  official  bonds  of  officers  and  agents  of  corporations. —  It 

maj  be  laid  down  as  the  result  of  the  authorities,  that  bonds  given  by  the  offi- 
cers and  agents  of  private  corporationa  for  the  purpose  of  securing  the 
faithful  performance  of  their  duties,  will  not  be  construed  as  enlarging  their 
liabiUtj  unless  the  language  of  the  bond  clearly  requires  it.  C,  B.  &  Q.  R.  Go. 
V.  Bartlett,  120  111.  603:  Baltimore  &  Ohio  R.  Co.  v.  Jackson,  1  Cent.  Law. 
Rep'r,  926;  83  Alb.  L.  J.  239;  Walker  v.  British  Guarantee  Ass..  18  A.  &  E. 
(N.  S.)  277;  S.  C,  83  E.  C.  L  .R.  276;  Planters  &  Merchants' Bank  v.  Hill,  1 
Stew.  201;  Union  Bank  v.  Closaey,  10  Johns.  271. 

In  C,  B.  &  Q.  R.  Co.  v.  Bartlett,  120  111.  603,  Bartlett,  the  defendant,  who  was 
paymaster  of  the  company,  gave  a  bond  with  sureties  conditioned  that  he 
would  "  well,  truly  and  faithfully  perform  the  duties  required  of  him  by  said 
company  as  paymaster,  and  promptly  pay  over  and  promptly  account  for  all 
moneys  belonging  to  said  company  which  shall  be  received  by  him  as  such 
agent."  The  sum  of  $26,833.54  of  the  company's  money,  which  had  been  re- 
ceived by  him,  was  stolen,  and  the  jury  found  that  it  was  without  his  fault. 
The  court  held  that  if  the  money  was  stolen  without  Bartlett's  fault,  neither 
he  nor  his  bondsmen  were  liable  to  the  company  therefor.  After  stating  the 
facts  the  court  say: 

"  The  position  of  appellant's  counsel  is,  that  the  condition  of  the  bond  must 
be  so  construed  as  to  give  force  and  effect  to  all  the  words  contained  in  it,  and 
that  when  thus  construed,  it  makes  appellees  absolute  insurers  of  all  moneys 
which  came  into  Bartlett's  hands  as  paymaster .  The  general  rule  requiring  effect 
to  be  given  to  all  the  words  of  an  instrument,  to  which  counsel  has  adverted 
is  not  questioned;  but  there  are  well-recognized  limitations  upon  it  that  are 
just  as  well  settled  as  the  rule  itself,  the  chief  of  which  is,  tha%an  instrument 
must  be  so  construed  as  to  effectuate  the  intention  of  the  parties  to  it,  and  for 
this  purpose  a  word  will  sometimes  be  construed  to  mean  almost  th*  Tery  op- 
posite of  its  commonly-accepted  signification.  Thus,  *  and,'  the  very  word  to 
which  counsel  attach  so  much  significance  in  this  case,  is  often  construed  to 
mean  'or.'  So  to  give  effect  to  the  intention  of  the  parties,  a  word  or  phrase 
will  be  excluded  or  disregarded  altogether,  if  necessary. 

"In  determining  whether  by  the  use  of  the  words,  *  and  shall  promptly 
pay  ovea  and  promptly  account  for  all  moneys,'  etc.,  it  was  intended  to  impose 
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upon  Bartlett  and  his  sureties  a  higher  degree  of  reBpoDBibilitj  than  is  indicated 
by  the  preceded  words,  *  shall  well  and  truly  and  faithfully  perform  the  du- 
ties required  of  him  by  the  company  as  paymaster,'  it  is  necessary  to  talce  into 
consideration  Bartlett's  relation  to  the  company,  the  nature  of  his  existing 
employment,  the  duties  it  imposes,  and  the  degree  of  responsibility  which  the 
law  annexed  to  it.  The  relation  was  that  of  master  and  servant  —  principal 
and  agent  The  employment  was  one  of  confidence  and  trust,  which  required 
of  him  the  handling  and  paying  out  for  the  company  from  time  to  time,  large 
sums  of  money,  and  of  accounting  therefor.  With  respect  to  the  jnoneys  in  his 
hands  for  such  purpose,  Bartlett,  was  a  mere  bailee  for  hire,  and,  conse- 
quently, the  measure  of  his  legal  liability  was  good  faith  and  ordinary  skill, 
care  and  diligence  in .  the  performance  of  the  duties  imposed  by  his  employ- 
ment. Such  being  the  case,  what  was  the  object  in  taking  the  bond  ?  Was  it 
to  entirely  change  the  character  of  his  responsibility  by  making  him  an  abso- 
lute  insurer  of  all  moneys  that  came  into  his  hands,  without  regard  to  his  care, 
diligence  or  faithfulness  to  the  company  ?  We  cannot  think  such  was  the 
object  or  purpose  of  the  bond.  On  the  contrary  we  think  it  was  given  simply 
to  secure  the  faithful  performance  of  the  duties  which  the  law  cast  upon 
3artlett  as  paymaster  of  the  company,  and  nothing  more  —  or,  in  other  words, 
the  object  of  the  bond  was  to  secure  the  performance  of  existing  duties,  and 
not  to  create  new  ones.  The  condition  that  he  should  '  well,  truly  and  faith- 
fully perform  the  duties  required  of  him  as  paymaster,'  we  think  covers  the 
whole  ground.  '  The  duties,'  in  this  connection,  mean  all  the  duties  devolv- 
ing on  him  as  paymaster,  and  that  which  follows,  in  respect  to  paying  over 
and  accounting  for  moneys  received  by  him,  is  nothing  more  than  a  mere 
specification  of  the  principal  duties  incident  to  his  employment,  which  were 
fully  covered  by  the  more  general  provision  that  preceded  it.  Clearly,  the 
specifying  of  these  duties  did  not  change  Bartlett's  liability.  When  he  accepted 
the  office  of  paymaster,  and  entered  upon  his  duties,  fifteen  years  before  that, 
although  he  gave  no  bond,  he  nevertheless,  by  implication  of  law,  promised 
the  company  that  he  would  well  and  truly  pay  over  and  account  to  it  for  all 
moneys  received  by  him.  This  was  a  continuing  promise  and  obligation  on  his 
part,  and  was  not  at  all  changed  by  the  giving  of  the  bond.  His  duties  and 
obligations  remained  precisely  the  same  as  they  were  before  the  bond  was 
given.  Until  then  he  alone  was  bound.  Afterward  his  sureties  were  equally 
bound  with  him.  The  object  of  the  bond,  therefore,  as  already  seen,  was  to 
give  the  company  additional  security  for  the  performance  of  Bartlett's  duties 
as  they  existed  before  and  after  its  execution.  As  bearing  upon  this  subject 
Mr.  Peasley's  statement,  which  is  a  part  of  appellant's  own  testimony,  is  not 
without  significance.  He  says:  *  The  bond  was  exacted  by  me  of  Mr.  Bartlett, 
as  security  for  the  faithful  performance  of  his  duties,  and  for  accounting  for 
sqch  sums  of  money  as  he  should  have  in  his  hands.' " 

The  case  of  Baltimore  &  Ohio  R.  Co.  v.  Jackson,  1  Cent.  Law  Rep'r,  926;  83 
Alb.  L.  J.  289,  is  a  very  similar  case  and  supports  the  same  doctrine. 

In  suits  upon  the  official  bonds  of  public  officers  it  has  almost  uniformly 
been  held  that  the  liability  was  absolute,  and  that  it  was  no  defense  to  show 
that  the  money  was  lost  by  theft  or  otherwise,  without  fault  of  the  principal 
in  the  bond.     United  States  v:  Presoott,  8  How.  578;  United  States  v.  Morgan, 
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11  How.  154;  United  States  v.  Dashiel,  4  Wall.  182;  United  States  v.  Kebler, 
9  Wall.  83;  Boyden  y.  United  States,  13  Wall.  17;  Beavans  y.  United  States, 
13  Wall.  56;  United  States  y.  Thomas,  15  Wall.  837;  State  y.  Harper,  6  Ohio, 
a07;  Halbert  y.  State,  32  Ind.  125;  IkCerbeck  y.  State,  28  Ind.  86;  Inglis  y. 
State,  61  Ind.  212;  Inhabitants  of  New  Proyidence  y.  McEachren,  33  N.  J.  L. 
839;  S.  C,  35  N.  J.  L.  528;  State  y.  Morse,  i4  Mo.  413;  District  Township  y. 
Morton,  37  Iowa,  550;  Rossy.  Hatch,  5  Iowa,  149;  District  Township  y.  Smith, 
38  Iowa,  9;  Mazzey  y.  Shattuck,  1  Denio,  233;  S.  C,  7  Hill,  584;  Common- 
wealth  y.  Conlej,  3  Penn.  St.  372;  County  Comrs.  y.  Jones,  18  Minn.  199: 
County  of  Redwood  y.  Tower,  28  Minn.  45;  Thompson  y.  Trustees,  30  111.  99; 
Clay  County  y.  Simonson,  1  Dak.  403;  Jefferson  Co.  y.  Linberger,  3Mon.  281; 
Boggs  y.  State,  46  Tex.  10. 


Mayor,  etc.,  of  Baltdcobb  et  al.  y.  Keyseb  bt  al. 

(19  Atl.  R.  706;  — Md. .) 

1.  Municipal  Corporations.  Right  of  Tax  Patbrs  to  Enjoin  Illegal 
Contract.  An  injunction  will  be  granted  at  the  suit  of  a  tax  payer  to  re- 
strain the  officers  of  a  municipal  corporation  from  making  a  contract  which  they 
haye  no  authority  to  make  and  which  will  increase  the  burden  of  taxation. 

2.  Awarding  Contract  to  Lowest  Bidder.  An  ordinance  of  the  city  of 
Baltimore  authorized  the  mayor,  comptroller  and  superintendent  of  lamps  to 
adyertise  for  proposals  for  electric  lighting,  to  receive  bids  up  to  twelye  o'clock 
of  a  certain  day  and  award  the  contract  therefor  to  the  lowest  responsible 
bidder.  Adyertisements  were  made,  and  on  the  day  specified  the  mayor  and 
comptroller,  at  six  minutes  past  twelye,  in  the  absence  of  the  superintendent 
of  streets,  and  without  ascertaining  whether  any  bids  had  been  filed  with  him, 
proceeded  to  open  the  one  bid  which  had  been  'filed  with  the  mayor,  and  to 
award  the  contract  to  the  bidder  therein,  the  Brush  Electric  Company.  At 
ten  minutes  past  twelve  the  superintendent  of  streets  appeared  and  presented 
a  sealed  bid  which  had  been  filed  within  the  time,  but  which  they  refused  to 
open  or  consider.  Held,  that  the  officers  had  not  proceeded  in  good  faith  ac- 
cording to  the  authority  conferred  upon  them  and  the  contract  with  the  Brush 
Company  would  be  enjoined. 

3.  No  Other  Damaoe  Need  be  Shown  Than  Invaliditt  of  Contract. 
It  was  not  essential  to  the  relief  that  it  should  appear  what  the  unopened  bid 
was  or  that  it  was  lower  than  the  bid  of  the  Brush  Company.  There  was  a 
want  of  power  to  make  a  contract  except  in  the  mode  and  manner  prescribed 
by  law,  and  the  complainants  have  a  right  to  require  that  the  money  they  have 
contributed  for  the  public  benefit  shall  be  spent  only  for  the  purposes,  and  in 
the  manner,  authorized  by  law. 

Barnard  Carter^  R.  Stockett  Mathews  and  R,  W.  Baldwm 
for  appellants.  Robert  D.  Morrison^  Nicholas  P,  Bond  and 
Howa/rd  Munnikhuysen  for  appellees. 
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BoBmsoN,  J.  This  is  a  bill  to  restrain  the  defendant  officials 
from  entering  into  a  contract  for  lighting  certain  streets  and  pub- 
lic bnildings  in  Baltimore  city  with  electric  light,^  and  to  restrain 
the  city  authorities  from  paying  any  money  under  said  contract. 
It  is  filed  by  tax  payers  of  the  city  in  their  own  behalf,  and  in  be- 
half of  all  other  tax  payers  who  may  see  fit  to  come  in  as  parties. 
The  injunction  is  asked  on  the  ground  that  the  defendants  have 
no  lawful  power  to  make  the  contract  in  question,  and  that  the 
contract,  if  made,  will  impose  upon  the  complainants  an  increased 
burden  of  taxation.  Now,  if  this  be  so  —  if  the  contract  is  one 
which  the  defendants  have  no  authority  to  make,  and  the  contract, 
if  made,  will  increase  the  burden  of  taxation  —  then  the  injunc- 
tion was  properly  granted.  Since  the  decision  in  (rill's  Case,  31 
Md.  395,  this  can  no  longer  be  considered  an  open  question. 
While  fully  recognizing  the  general  principle  that  public  wrongs 
are  not  to  be  redressed  at  the  suit  of  individuals  who  haye  no 
other  interest  in  the  matter  than  the  rest  of  the  public,  the  court 
in  that  case  held  that  where  the  city  authorities  undertake  to  make 
a  contract  without  the  lawful  power  to  make  it,  and  the  contract, 
if  made,  will  increase  the  burden  of  taxation,  tax  payers  consti- 
tute a  special  class,  having  a  special  interest  in  the  subject-matter 
distinct  from  that  of  the  general  public.  In  all  such  cases  an  in- 
junction is,  upon  obvious  principles,  the  most  convenient  and  ap- 
propriate remedy.  And  in  the  still  later  case  of  Industrial  School 
V.  Brown,  45  Md.  310,  an  injunction  was  held  to  be  the  proper 
remedy  whenever  it  appears  that  municipal  corporations  and  their 
officers  are  '^  acting  ultra  vires,  or  are  assuming  or  exercising  a 
power  over  the  property  of  the  citizen,  or  over  corporate  property 
or  funds,  which  the  law  does  not  confer  upon  them,  and  where 
such  unauthorized  acts  may  affect  injuriously  the  rights  and  prop- 
erty of  the  parties  complaining."  The  authority  of  these  cases  is 
in  no  manner  weakened,  nor  is  the  principle  upon  which  they 
were  decided  in  any  manner  questioned,  in  the  subsequent  cases 
of  Mayor,  etc.,  v.  Weatherby,  52  Md.  442,  and  Kelly  v.  Mayor, 
etc.,  53  Md.  134.  There  was  no  ordinance  in  Weathorby's  Case, 
say  the  court,  '^  requiring  the  board  of  school  commissioners  to 
advertise  for  sealed  proposals  for  furnishing  supplies  or  heating 
apparatus  for  school-houses."  The  subject-matter  was  one  entirely 
within  the  power  and  control  of  the  mayor  and  city  council,  and 
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there  was  no  ground,  therefore,  for  the  interference  of  a  court 
of  equity.  And  in  Kelly  v.  Mayor,  etc.,  the  whole  controversy, 
in  the  opinion  of  the  court,  was  one  '^  between  rival  tradesmen 
for  the  custom  of  the  mayor  and  city  council  in  sopplying  the 
departments  with  stationery  and  printed  matter,  with  regard  to 
which  the  public  had  no  concern. 

The  real  question,  then,  in  this  case,  is  whether  the  defendants 
had  the  power  to  award  the  contract  for  lighting  certain  streets 
aod  public  buildings  to  the  Brush  Electric  Company,  this  being 
the  contract  out  of  which  this  controversy  has  arisen.  And  this  de- 
pends upon  the  construction  of  the  ordinance  of  the  mayor  and 
city  council  passed  May  29,  under  which  the  authority  of  the 
defendants  to  make  the  contract  is  derived,  and  by  which  the 
terms  and  conditions  on  which  the  authority  is  to  be  exercised  are 
plainly  prescribed.  By  section  1  of  this  ordinance,  the  defend- 
ants were  authorized  to  contract  with  the  lowest  responsible  bid- 
der for  lighting  certain  streets  and  public  buildings  with  electric 
light.  Section  2  provides  they  shall  advertise  in  the  daily  news- 
paper for  proposals,  and  that  the  proposals  filed  shall  be  opened, 
and  the  contract  shall  be  awarded  to  the  lowest  responsible  bidder, 
at  twelve  o'clock,  June  1.  Section  3  requires  that  each  pro- 
posal shall  be  accompanied  by  a  cash  deposit  or  certified  check  of 
$5,000.  This  is  the  ordinance  under  which  the  authority  of  the 
mayor  and  the  comptroller  and  the  superintendent  of  lamps  to 
make  the  contract  in  qnestion  is  derived,  and  these  are  the  terms 
and  conditions  by  which  the  exercise  of  this  authority  is  to  be 
governed.  Now,  it  can  hardly  be  necessary  to  say  that,  where  ^ 
special  power  is  thus  conferred  upon  officers  of  a  municipal  cor- 
poration to  make  a  contract,  and  the  terms  and  conditions  upon 
which  the  authority  is  to  be  exercised  are  prescribed,  there  most 
be  at  least  a  substantial  compliance  with  such  terms  and  conditions, 
or  tlie  contract  will  be  invalid.  Now,  in  authorizing  the  defend- 
ants to  make  a  contract  for  lighting  certain  streets  and  public  build- 
ings, the  ordinance  required,  in  the  first  place,  that  they  should 
advertise  for  proposals ;  and  then  it  required  that  they  should  open 
the  proposals  filed  under  the  advertisement ;  and  then  it  required 
that  they  should  award  the  contract  to  the  lowest  responsible  bid- 
der.  The  object  —  the  plain  object  —  of  these  provisions  was  to 
prevent  favoritism  in  awarding  the  contract,  and  to  secure  to  the 
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people  of  Baltimore  city  the  advantages  and  benefits  to  be  de- 
rived from  competitive  bidding.  The  terms  and  conditions  thus 
prescribed  by  the  ordinance  are  conditions  precedent,  the  compli- 
ance with  which  by  the  defendants  was  absolutely  essential  to  the 
exercise  of  the  power  conferred.  So  the  question,  after  all,  comes 
to  this:  Was  the  contract  in  question  made  in  the  mode  and 
manner,  and  upon  the  conditions  prescribed  by  the  ordinance  f 
And,  as  this  is  an  application  for  preliminary  injunction,  the  ques- 
tion is  one  to  be  determined  upon  the  bill  and  answer.  What,  then, 
are  the  averments  in  the  bill  on  which  the  equity  of  the  com- 
plainants rests  t  After  setting  out  the  ordinance,  they  allege  that 
advertisements  for  proposals,  signed  by  the  superintendent  of  lamps, 
were  published  in  three  daily  newspapers —  the  said  proposals  to 
be  filed  at  his  oiBce  up  to  twelve  o'clock  noon,  June  1  ;  and 
they  further  allege  and  charge  that  they  are  informed  and  believe, 
and  so  aver,  that  a  certain  sealed  proposal  or  proposals  were  filed 
at  the  office  of  the  superintendent  of  lamps  before  twelve  o'clock 
noon,  June  1,  accompanied  by  a  duly-certiiieJ  check  for  $5,000, 
and  that  the  said  superintendent  appeared  at  the  mayor's  oiBce  at 
six  minutes  past  twelve  o'clock,  June  1,  and  presented  said 
proposal  or  proposals  to  the  mayor  and  comptroller,  and  that 
they  refused  to  open  and  consider  the  same.  That  the  mayor 
and  comptroller,  at  twelve  o'clock,  June  1,  without  waiting 
for  the  superintendent  of  lamps,  or  the  production  of  any  pro- 
posals filed  with  him,  or  making  any  inquiry  as  to  whether 
any  proposals  had  in  fact  been  filed  at  his  oiBce,  proceeded  to 
open  a  proposal  filed  by  the  Brush  Electric  Company  with  the 
mayor,  and  not  filed  with  the  superintendent  of  lamps,  as  required 
by  the  advertisement,  and  to  award  the  contract  for  electric  light- 
ing to  said  company. 

For  reasons  which  do  not  appear,  the  mayor  and  comptroller 
and  superintendent  of  lamps  have  not  deemed  it  necessary  to 
answer  the  bill;  and  the  only  answer  filed  is  one  filed  by  the 
Brush  Electric  Company.  After  denying  the  power  of  the  de- 
fendant olBcials  to  designate  the  office  of  the  superintendent  of 
lamps  as  the  only  place  to  file  proposals  under  the  ordinance,  this 
company  says  it  filed  with  the  mayor  sealed  proposals  for  electric 
lighting,  in  conformity  with  the  requirements  of  the  ordinance, 
and  that  some  time  before  the  hour  of  twelve  o'clock  noon,  June 
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1,  the  m  ajoreenf  £or  the  comptroller,  and  for  the  snperintend- 
eot  of  lamps;  that  the  comptroller  thereapon  appeared,  and  that 
at  BIX  minatea  past  twel?e  o'clock  the  mayor  took  from  6is  desk 
the  propoaalfi  filed  by  the  defendant  company,  saying  ^^  the  time 
had  arrived  for  the  consideration  of  bids  for  electric  lighting ; " 
and,  after  referring  to  the. absence  of  the  superintendent  of  lamps, 
and  making  some  inquiries  whether  any  other  bids  had  been  filed, 
he  opened  said  proposal,  and,  having  read  it,  handed  it  to  the  comp. 
troUer;  and,  ^^.  without  haste  or  hurry  of  any  kind,"  the  mayor 
said,  ^^  As  there  appears  to  be  but  one  bid,  thiere  is  nothing  for  us 
to  do  but  to  award  the  contract  to  the  Brush  Company;"  and 
thereupon,  at  the  suggestion  of  one  of  the  representatives  of  the 
company  standing  by,  the  mayor,  with  the  assent  of  the  comp- 
troller, announced  that  the  contract  was  awarded  to  the  Brush  Com- 
pany. Just  at  this  tiine,  Mr.  .King,  the  superintendent  of  lamps, 
entered  the  room,  with  an  envelope  in  his  hand,  which  was  in- 
dorsed, ^^  proposals  for  electric  lighting,"  and  addressed  to  the 
mayor,  comptroller  and  superintendent  of  lamps.  It  was  then  ten 
minutes  past  twelve  o'clock. 

It  thus  appears  that  bidders  were  notified  by  public  advertise- 
ment to  file  their  proposals  with  the  superintendent  of  lamps  by 
twelve  o'clock  noon,  June  1,  and  that  at  six  minutes  past  the 
hour  thus  designated  the  mayor  and  comptroller,  in  the  absence 
of  the  superintendent,  opened  the  proposal  filed  by  the  Brush 
Company  with  the  mayor,  it  being  the  only  proposal  before  them, 
and  undertook  to  award  the  contract  for  electric  lighting;  and 
when  the  superintendent  entered  the  room,  at  ten  minutes  past 
twelve  O'clock,  with  a  proposal  filed  at.  his  office  within  the  time 
required  by  the  ordinance,  they  refused  ,to  open  and  consider  said 
proposal.  And  this,  too,  under  an  ordinance  which  had  carefully 
provided  that  the-  mayor  and  the  comptroller  and  the  superintend- 
ent should  op)en  all  proposals '  filed  within  the  time  designated, 
and  should  award  the  conUm;t  to  the  lowest  responsible  bidder. 
These  conditions  were,  as  we  have  said,  conditions  precedent, 
compliance  with  which  was  absolutely  necessary  to  the  exercise 
of  the  power  to  make  the  contract.  They  had  no  power  to  make 
a  contract  without  advertising  for  proposals,  nor  had  they  any 
power  to  make  a  contract  without  opening  all  proposals  filed  within 
the  time  designated,  nor  had  they  any  power  to  award  the  contract 
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to '  ^y  one  other  than  the  lowest  responsible  bidder.  Now,  it 
^n  hardly  be  said  that  these  conditions  have  been  fairly  complied 
with'  iu  awarding  this  contract.  The  fact  that  bidders  had  been 
notified  by  public  advertisement  to  tile  their  proposals  with  the 
superintendent  of  lamps  up  to  the  hour  of  twelve  o'clock  noon 
was  known  to  the  mayor  and  comptroller ;  and  this  notice,  we 
must  presume,  was  published  with  their  consent,  and  by  their 
authority.  And,  if  so,  they  know  it  must  take  some  time  —  how 
many  minutes  or  seconds  we  are  unable  to  say  —  for  that  officer 
to  go  from ,  his.  office  to  the  office  of  the  mayor ;  and,  if  he  was 
not  there  precisdy  at  twelve  o'clock,  or  six  minutes  past  twelve, 
it  was  their  duty  to  have  sent  some  one  to  inquire  as  to  the  cause 
of  his  detention,  or.to  have. waited  at  least  a  reasonable  time,  and 
itbove  all,  to  have  ascertained  whether  any  proposals  had  been 
filed  with  him  under  the  advertisement.  We  cannot  agree  to  any 
^uch  narrow  and  strained  construction  of  the  ordinance  as  this, 
nor  can  we  permit  the  spirit  and  meaning  of  its  provisions,  in- 
tended to  guard  and  protect  the  public  interests,  to  be  defeated  by 
fiuch  indiscreet  haste  on  the  part  of  officials  charged  with  the  duty 
of  making  a  contract  of  so  much  importance,  and  involving  the 
expenditure  of  so  much  money. 

But  then,  it  was  'argued,,  there  is  no  ground  for  the  inter- 
ference of  a  court  of  equity,  because  the  bill  nowhere  alleges 
that  the  proposal  which  the  defendants  refused  to  open  and  con- 
sider was  a  lower  bid  than  the  one  filed  by  the  Brush  Company, 
and  it  does  not,  therefore,  appear  that  the  complainants  suffered 
any  damage  by  the  refusal  to  consider  this  bid.  This  assumes 
that  the  defendants  had  the  power  to  make  a  contract  for  electric 
lighting,  without  reference  to  the  terms  and  conditions  of  the 
ordinance  under  which  the  power  is  exercised,  and  that,  upon  a 
bill*filed  to  restrain  the  execution  of  such  a  contract,  the  com- 
plainants must  allege  and  prove  that  a  contract  on  better  and 
more  favorable  terms  might  have  been  made  if  the  requirements 
of  the  ordinance  had  been  complied  with.  We  cannot  agree  to 
this.  They  had  no  power  to  make  a  contract  except  in  the  mode 
and  manner  prescribed  by  law ;  and  we  agree  with  the  court  below 
that  the  complainants  have  a  right  to  require  that  the  money  they 
have  contributed  for  the  public  benefit  shall  be  spent  only  for  the 

purposes,  and  in  the  manner,  authorized  by  law,  and  that  every 
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secQiity  designed  to  protect  its  proper  expenditure  shall  be  faith- 
fully observed.  This  right  is  a  vital  one  to  them,  and  thej  are  re- 
qnired  to  allege  no  other  injury  than  that  it  is  about  to  be  violated 
They  will  be  injured  if  the  violation  is  permitted  by  the  act  of 
violation  alone.  If  all  the  proposals  filed  in  conformity  with  the 
requirements  of  the  ordinance  had  been  opened  and  considered, 
and  the  defendants  had  then  awarded  the  contract,  in  such  a  case 
we  agree  that,  to  entitle  the  complainants  to  the  interference  of  a 
courty  of  equity,  it  would  be  necessary  to  allege  that  they  had  not 
awarded  the  contract  to  the  lowest  responsible  bidder. 
^  Other  objections  were  relied  on  in  argument,  in  regard  to  which 
we  have  but  a  word  to  say.  It  was  argued  that  the  proposal 
which  the  defendants  refused  to  open  ought  to  have  been  filed  as 
an  exhibit  with  the  bill.  Now,  it  id  true,  where  the  right  to  an  in- 
junction is  based  upon  a  written  instrument  in  the  possession  of  the 
complainant,  or  to  which  he  has  ready  access,  the  instrument  itaelf, 
or  a  copy,  ought  to  be  filed  with  the  bill,  in  order  that  the  conrt 
may  see  whether  the  complainant  is  entitled  to  the  relief  prayed. 
But  here  the  right  of  the  complainants  to  an  in j auction  is  not 
founded  on  the  written  contents  of  the  proposal  filed  with  the 
superintendent  of  lamps,  but  upon  the  averment  that  a  proposal 
was  filed  with  him  in  conformity  with  the  requirements  of  the 
ordinance,  and  that  this  proposal  the  defendants  refuse  to  open 
and  consider.  This  averment  is  not  denied  in  the  answer,  and 
must,  therefore,  be  taken  as  true.  And,  besides,  this  proposal  was 
one  not  made  by  the  complainants,  but  by  a  stranger ;  and  thej 
had  no  right  to  demand  either  the  proposal  itself,  or  a  copy.  We 
shall  not  stop  to  consider  whether  this  bill  is  filed  in  good  faith, 
nor  whether  the  rejected  proposal  was  filed  by  a  company  an- 
thorized  by  its  charter  to  do  electric  lighting.  These  are  matters  in 
no  manner  responsive  to  the  hill,  and  must  be  established  by  proof 
at  the  final  hearing,  and  cannot  be  relied  on  by  the  defendants 
to  defeat  the  preliminary  injunction. 
Order  affirmed,  and  cause  remanded. 

See  atj  of  Detroit  v.  Hosmer,  1  Am.  R.  R.  &  Corp.   Rep.  481. 
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C88  Pao.  R.  687;  43  Kane.  497.) 

1.  Insurance.  Application  Made  bt  Agent  of  Company  Held  not 
Binding  on  Inbubed.  In  an  application  for  inaarance,  where  correct  answers 
«re  given  to  a  general  agent  of  the  company  respecting  incumbrances  on  the 
property  of  the  applicant,  and  sach  agent  fails  to  mention  the  incumbrances 
in  the  written  application,  but  procures  the  signature  of  the  applicant,  accepts 
the  premium,  and  closes  the  contract,  the  company  will  not  be  relieved  from 
liability  on  account  of  misrepresentations  in  the  application,  although  it  was 
stipulated  therein  that  it  should  be  considered  a  part  of  the  policy  and  a  war- 
ranty by  the  insured  of  the  truth  of  the  statements  which  it  contained. 

2.  Waiver  by  Agent.  A  general  agent  of  an  insurance  company  can  mod- 
ify the  insurance  contract,  or  waive  a  condition  of  a  written  policy  by  parol. 

8.  A  provision  in  an  insurance  policy  respecting  incumbrances  on  the  prop, 
erty  insured  may  be  waived  by  the  insurance  company  or  its  general  agent; 
and  this,  although  the  policy  contains  a  printed  stlpalation  that  no  agent  of 
the  company  or  any  person  other  than  the  president  or  secretary  shall  have 
authority  to  waive  any  of  the  terms  or  conditions  of  the  policy,  and  all  agree- 
ments by  the  president  or  secretary  must  be  signed  by  either  of  them. 

4.  Proofs  of  Loss.  Estoppel  to  Object  Thereto.  Where  proofs  of 
loss  are  taken  by  a  duly-authorized  adjuster  of  the  company,  who  expresses 
eatisfaction  with  the  same,  and  states  that  he  will  forward  them  to  the  office 
of  the  company,  and  that  the  loss  will  soon  be  paid,  the  insured  has  a  right  to 
assume,  until  notified  to  the  contrary,  that  no  other  or  different  proofs  will  be 
required;  and  the  failure-  of  the  company  to  object  to  them  within  a  reasonable 
time  prucludes  it  from  thereafter  objecting  that  they  are  insufficient. 

THIS  was  an  action  for  loss  by  fire  upon  a  policy  of  insaiance 
executed  December  4,  1885,  insuring,  among  other  property, 
the  following,  for  the  amounts  named :  Bam  and  shed,  $200; 
hay  in  barn,  $200;  grain  in  barn  and  in  stack  on  cultivated  prem- 
ises, $1,500;  farming  implements,  $300.  The  fire  occurred  on 
May  28, 1886,  and  the  property  mentioned,  which  is  alleged  to  be 
of  the  total  value  of  $2,200,  was  wholly  destroyed  by  the  fire. 
The  plaintiff  alleged  that  the  contract  of  insurance  was  in  full 
force  at  the  time  of  the  fire,  and  that  the  property  was  destroyed 
without  any  fault  of  his,  and  that  he  had  fully  complied  with  all 
the  requirements  and  agreements  of  the  contract,  but  the  insur- 
ance company  refused,  and  still  refuses,  to  pay  the  amount  of  the 
loss.  He  demanded  judgment  in  the  sum  of  $2,200,  with  inter- 
est from  the  time  of  the  fire.  The  answer  alleged  that  in  the  ap- 
plication for  insurance  by  Gray  he  warranted  that  all  the  answers 
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made  by  him  to  qoestions  therein  propounded  were  true  ;  that^ 
in  response  to  a  question  in  regard  to  what  mortgages  and  incnm- 
brances  were  upon  the  property,  he  failed  to  disclose  a  mortgage 
for  $5,749.36,  dated  March  23,  1886,  in  favor  of  John  S.  Woods ; 
and,  further,  that  Gray,  after  the  issuance  of  the  policy,  and  with- 
out the  consent  of  the  insurance  company  indorsed  on  the  policy, 
and  in  violation  of  the  terms  of  the  policy,  incumbered  and 
mortgaged  the  property  insured  under  the  policy  as  follows :  On 
May  15,  1886,  he  made  and  delivered  a  mortgage  to  A,  Brenna- 
man  for  $3,110,  upon  the  real  estate  on  which  the  insured  build- 
ings stood,  and  upon  two  thousand  bushels  of  wheat  in  the  gran- 
ary, and  about  three  hundred  acres  of  growing  wheat ;  and,  further, 
on  December  22,  1885,  that  he  made  and  delivered  to  Sumner 
County  Bank  a  mortgage  of  $700  on  some  farming  implements 
and  other  articles  covered  by  the  policy.  In  his  reply  Gray  ad- 
mitted the  existence  and  the  making  of  the  mortgages  mentioned 
in  the  answer,  but  alleged  that  he  gave  a  fall  statement  of  all  the 
incumbrances  on  the  property  when  the  application  for  insurance 
was  made,  and  also  made  known  to  the  defendant  that  the  mort- 
gages would  mature  during  the  existence  of  the  policy,  and  that 
he  would  be  wholly  unable  to  meet  the  indebtedness  or  remove 
the  incumbrances,  except  by  making  and  giving  new  mortgages, 
and  renewing  the  incumbrances  on  the  property ;  and  he  alleges 
that  it  was  expressly  stipulated  and  agreed  between  himself  and 
the  insurance  company  that  he  should  be  permitted  to  incumber 
his  property,  and  that  H.  Steinbuschel  &  Bro.,  the  dnly-author- 
ized  agents  of  the  company,  expressly  waived  the  condition  writ- 
ten in  the  policy  against  incumbrances,  and  expressly  agreed  in 
behalf  of  the  company  that  he  should  have  the  right,  notwith- 
standing the  printed  stipulations,  to  renew  and  extend  the  mort- 
gages and  incumbrances  upon  the  property,  or  any  part  thereof. 
Upon  the  trial  the  jury  returned  special  findings  of  fact  with 
their  general  verdict,  as  follows:  "Question.  Were  there  any 
chattel  mortgages  on  the  wheat  covered  by  the  insurance  policy 
sued  on  in  this  action  at  the  time  said  insurance  policy  was  issued 
and  delivered  to  Anderson  Gray?  A.  Yes.  (5)  Q.  Did  the 
said  plaintiff  at  any  time  after  the  insurance  and  delivery  to  the 
said  Anderson  Gray  of  the  insurance  policy  sued  on  this  action, 
and  before  the  time  plaintiff  claims  that  the  property  covered  by 
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said  policy  was  destroyed  by  fire,  give  to  any  person  any  chattel 
mortgage  upon  any  of  the  property  covered  by  said  policy  ?  A. 
Tea."  "(7)  Q.  Were  there  any  chattel  mortgages  upon  any  of  the 
property  covered  by  the  insurance  policy  sued  on  in  this  action  at 
the  time  said  plaintiff  claims  the  said  property  was  destroyed  by 
fire  ?  A.  Yes."  "  (10)  Q.  What  was  the  value  of  each  item  of 
property  insured  at  the  time  plaintiff  claims  the  same  was  de- 
stroyed by  fire?  A.  Two  thousand  bushels  wheat,  $1,600;  six 
tons  hay,  $18;  two  two-horse  Bain  wagous,  $80;  one  piano-box, 
single  buggy,  $100;  one  ten-foot  Hodge  header,  $100;  one  Buck- 
eye mower,  $40;  one  Bradley  hay-rake,  $15;  one  corn-planter,  $45; 
one  Wier  double  cultivator,  $15;  one  press  wheat-drill,  $40;  two 
one-horse  wheat  drills,  $30;  one  wheat  fanning-mill,  $30;  barn, 
$800;  harness,  $55.  (11)  Q.  What  interest  did  the  plaintiff  have 
in  and  to  each  separate  item  of  said  property  at  the  time  he  claims 
said  property  was  destroyed?  A.  Wheat,  owner;  hay,  owner; 
Bain  two-horse  wagons,  owner;  one  piano-box  single  buggy, 
owner;  header,  owner ;  one  mower,  owner;  one  hay-rake,  owner ; 
corn-planter,  owner ;  double  cultivator,  owner ;  press  wheat-drill^ 
owner;  two  one-horse  wheat-drills,  owner;  fanning-mill,  owner; 
bam,  owner;  harness,  owner.  (12)  Q.  What  was  the  value  of 
the  plaintiff's  interest  in  each  item  of  said  property  at  the  time 
said  plaintiff  claims  the  same  was  destroyed  by  fire  ?  A.  Same  as 
No.  10.  (13)  Q.  Did  the  plaintiff  read  the  written  application 
for  insurance  which  has  been  offered  in  evidence  in  the  case  before 
or  at  the  time  he  signed  the  same  ?  A.  No.  (14)  Q.  Oould 
plaintiff  at  that  time  read  writing  and  printing  well  enough  to  read 
such  written  application?  A.  Yes.  (16)  Q.  Did  plaintiff  have 
an  opportunity  to  read  said  written  application  before  or  at  the 
time  he  signed  the  same?  A.  Tea.  (16)  Q.  Did  Anderson 
Gray,  the  plaintiff  in  this  action,  tell  Mr.  Steinbnscbel,  the  agent 
of  said  defendant  at  the  time  said  written  application  for  insur- 
ance was  being  written  up,  or  before  that  time,  of  the  existence  of 
any  mortgages  upon  any  of  the  property  covered  by  said  insurance 
policy  other  than  the  one  mentioned  in  said  written  application  ? 
A.  Yes."  "  (18)  Q.  If  you  answer  question  16  in  the  affirmative, 
then  you  may  state  if  said  agent  of  the  defendant  stated  to  plain- 
tiff at  that  time  that  he  would  not  mention  such  mortgages  in  said 
written  application.    A.  Yes."    "  (20)  Q.  If  all  the  mortgages 
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that  were  upon  the  said  property,  or  any  part  thereof,  so  covered 
by  said  insurance  policy,  were  not  mentioned  in  said  written  ap- 
plication, state  fully  why  they  were  not  so  mentioned,  and  all  the 
reasons  therefor,  so  far  as  yon  find  that  they  were  known  to 
plaintiff  at  that  time.  A.  Agent  refused  to  put  it  in  application, 
saying  it  was  not  necessary,  because  ^  I  issue  my  own  policies  and 
adjust  the  losses.'  (21)  Q.  Was  the  plaintiff  at  any  time  author- 
ized by  said  defendant  to  mortgage  or  re-mortgage  the  said  prop- 
erty covered  by  said  insurance  policy  after  the  said  insurance  was 
issued  and  delivered  to  said  plaintiff?  A.  Yes.  (22)  Q.  If  you 
answer  question  No.  21  in  the  affirmative,  you  will  then  please 
state  at  what  time  said  authority  was  given,  and  by  what  officer 
or  agent  such  authority  was  given,  and  whether  sach  authority 
was  given  orally  or  in  writing.  A.  First,  when  application  was 
made  out ;  second,  when  policy  was  returned  by  Steinbuschel  & 
Bro.,  district  agent."  Orally.  "  We,  the  jury  impaneled  and 
sworn  in  the  above-entitled  case,  do  upon  our  oaths  find  for  the 
plaintiff,  and  assess  the  amount  of  his  recovery  at  $2,018,  with 
interest  at  seven  per  cent  from  July  28,  1886." 

A  motion  for  a  new  trial  was  made  and  overruled,  and  the  court 
thereupon  entered  judgment  in  accordance  with  the  verdict  for 
$2,125.95,  with  interest  thereon  from  June  4,1887,  at  the  rate  of 
seven  per  cent  per  annum.  The  insurance  company  brings  the 
case  here,  alleging  error,  and  asking  a  reversal  of  the  judgment. 

O.  W.  Bametty  Oeorge  cfe  King  and  TF.  F,  Rightmire  for 
plaintiff  in  error.    McDonald  cfe  Parker  for  defendant  in  error. 

Johnston,  J.  (after  stating  the  facts  as  above).  The  greater 
part  of  the  testimony  taken  in  the  case  was  with  reference  to  the 
extent  and  value  of  the  property  destroyed,  and  as  to  whether  or 
not  the  fire  was  the  result  of  the  action  of  the  insured.  But  these 
questions,  as  well  as  all  others  upon  which  there  was  a  conflict  of 
evidence,  have  been  determined  by  the  jury  in  favor  of  the  in- 
sured. The  insurance  company  now  seeks  to  escape  liability  upon 
the  ground  that  Gray  failed  to  disclose  the  existence  of  incumbrances 
upon  the  property  when  he  made  the  application  for  insurance, 
and  also  because  he  had  incumbered  the  property  after  the  policy 
was  issued  witiiout  the  consent  of  the  company  indorsed  thereon, 
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and  in  violation  of  its  provisions.  The  application  for  insurance 
was  made  on  December  2, 1885,  to  Steinbuschel  &  Bro.,  of  Wi- 
chita, who  were  agents  of  the  company  for  that  portion  of  the  state 
in  which  the  property  was  situated.  They  wrote  the  answers  to 
the  questions  propounded  to  Gray,  and  the  application  contained 
the  statement  tliat  the  answers  made  were  true.  The  application 
only  mentions  one  mortgage,  but  Gray  testifies  that  he  stated  his 
indebtedness  and  the  incumbrances  on  his  property  to  the  agents 
fully  and  in  detail,  telling  them  that  it  would  be  necessary  for 
him  to  mortgage  and  re-mortgage  his  property  in  the  conduct  of 
his  business  during  the  time  for  which  the  insurance  was  con- 
tracted.  This  is  disputed;  but  the  jury  sustain  Gray,  and  find  that 
the  company  was  fully  informed  in  respect  to  the  existing  incum- 
brances. The  policy  was  not  delivered  by  the  agents  at  the  time 
the  application  was  made,  but  was  sent  by  them  to  Gray  at  Con- 
way Springs,  Sumner  county,  near  which  place  he  resided.  Soon 
after  it  had  been  so  delivered,  he  discovered  that  it  contained  a 
provision  that  if  the  property  should  thereafter  become  mortgaged 
or  incumbered,  or  in  case  a  change  should  take  place  in  the  title, 
the  policy  should  be  null  and  void.  He  immediately  went  to  the 
agent,  called  his  attention  to  the  provision  prohibiting  the  incum- 
bering of  his  property,  and  insisted  that  it  must  be  changed. 
After  looking  at  the  policy,  Steinbuschel  said  that  he  would  waive 
the  condition  relative  to  incumbrances,  stating  that  he  had  author- 
ity for  that  purpose,  and  Gray,  acting  upon  this  waiver  and  agree- 
ment, mortgaged  the  property,  as  has  already  been  stated.  The 
incumbrances  placed  on  the  property,  however,  were  mostly,  if 
not  entirely,  the  renewal  and  extension  of  debts  and  mortgages 
existing  when  the  contract  of  insurance  was  made.  In  regard  to 
the  misrepresentations  in  the  application,  we  must  assume  that 
Grky  gave  correct  answers  to  all  questions  asked.  There  was  no 
concealment  nor  deception  on  his  part.  Steinbuschel,  authorized 
by  and  acting  for  the  company,  prepared  the  application,  and 
purposely  omitted  a  fuller  statement  concerning  incumbrances. 
It  was  the  fault  of  Steinbuschel  or  the  company  which  he  repre- 
sented, and  not  of  the  insured,  that  the  application  did  not  contain 
a  complete  statement.  Steinbuschel  having  authority,  his  act 
must  be  treated  as  the  act  of  the  company,  and  through  him  the 
company  had  knowledge  of  all  the  incumbrances.     With  this 
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knowledge,  the  company  accepted  the  risk,  and  the  preoiiain 
therefor,  induced  Gray  to  sign  the  application,  which  did  not  state 
the  whole  trath,  and  now,  when  the  loss  occurs,  they  canmyt,  nn- 
<ler  our  decisions,  insist  on  the  breach  of  warranty  or  the  antruth 
of  the  representations.  Sullivan  v.  Insurance  Co.,  34  Kans.  170; 
8  Pac.  Rep'r,  112;  Insurance  Co.  v.  Pearce,  39  Kans.  896;  18 
Pac.  Rep'r,  291;  Insurance  Co.  v.  Barnes,  41  Eiiiis.  161;  21  Pac. 
Rep'r,  165;  Protective  Union  v.  Gkirdner,  41  Eans.  401;  21  Pac 
Eep'r,  233. 

It  is  next  contended  that  the  giving  of  the  subsequent  mort- 
gages by  the  insured  avoided  the  policy;  and  in  that  connection  it 
is  urged  that  error  was  committed  in  admitting  testimony  of  the 
verbal  agreement  modifying  the  terms  of  the  policy,  and  waiving 
its  conditions.  We  think  the  waiver  must  be  upheld,  and  the 
point  made  by  the  company  overruled.  The  agents  who  made 
the  agreement  were  more  than  mere  local  or  soliciting  agents. 
They  fully  represented  the  company  vrithin  a  certain  district;  were 
authorized  to  solicit  insurance,  receive  moneys  and  premiums, 
issue  and  renew  policies;  and  the  testimony  is  that  they  appointed 
sub-agents  and  adjusted  losses.  Only  a  short  time  previous  to  the 
making  of  the  contract  in  question,  they  adjusted  a  loss  under 
another  insurance  policy  issued  by  the  same  company  to  Gray 
and  paid  him  the  amount  of  the  loss.  Gray  had  a  right  to  assume 
and  we  may  fairly  assume,  that  they  were  general  agents  of  the 
company.  In  this  state  the  courts  have  taken  a  liberal  view  with 
reference  to  the  power  of  agents,  and  especially  where  they  were 
representing  foreign  companies,  which  can  only  act  through  their 
agents,  and  where  the  agent  is  practically  the  principal  in  the 
making  of  contracts.  Insurance  Co.  v.  McLanathan,  11  Kans. 
549,  and  cases  above  cited.  Being  general  agents,  empowered  to 
make  and  renew  contracts,  they  stood  in  this  respect  in  .the  place 
of  the  company,  and  certainly  must  be  held  to  have'  the  power  to 
modify  the  same,  or  to  waive  any  of  the  conditions  in  the  contract 
which  they  had  made.  We  are  referred  to  Insurance  Co.  v.  Gib- 
bons, 22  Pac.  Eep'r,  1010,  where  the  power  of  the  agent  to  waive 
a  condition  was  denied.  In  that  case  the  agent  had  no  authority 
from  his  company  except  as  a  soliciting  agent,  and  it  did  not  ap- 
pear that  he  had  any  authority  to  issue  policies,  and  he  did  not  even 
countersign  them  when  issued.''    In  that  case,  however,  it  was 
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eaid  that  ^^  it  has  generally  been  held  that  where  a  person  in  pro- 
curing  an  insurance  npon  his  property  acts  in  good  faith,  and 
without  any  knowledge  of  any  limitations  upon  the  authority  of 
the  agent  of  the  insurance  company  effecting  the  insurance,  such 
person  may  assume  that  the  agent  is  a^  general  agent  of  the  insur- 
ance company  for  that  purpose;  that  he  stands  in  the  place  of  the 
company,  and  that  the  company  will  be  bound  by  any  terms  or 
conditions  or  any  waiver  of  terras  or  conditions  which  the  agent 
may  agree  to  while  acting  for  the  company  in  consummating  the  in- 
surance." If  it  was  within  the  power  of  the  company,  acting  through 
its  agents  to  waive  a  condition  or  change  the  contract,  it  surely 
might  do  so  by  a  parol  contract,  and  might  even  waive  the  provis- 
ions stated  in  the  policy  with  reference  to  the  manner  of  altering 
or  waiving  its  terms  and  conditions.  In  Insurance  Co.  v.  Earle, 
33  Mich.  143,  the  court,  in  considering  the  question  whether  an 
agent  of  a  company  might  change  the  conditions  of  a  policy  by 
parol,  wherein  it  was  provided  that  it  could  only  be  done  upon 
the  consent  of  the  company  written  thereon,  held  that  the  written 
policy  might  be  changed  by  parol,  and  stated  that "  a  written  bar- 
gain is  of  no  higher  legal  degree  than  a  parol  one.  Either  may 
vary  or  discharge  the  other,  and  there  can  be  no  more  force  in  an 
agreement  in  writing  not  to  agree  by  parol  than  a  parol  agreement 
not  to  agree  in  writing.  Every  such  agreement  is  ended  by  the  new 
one  which  contradicts  it."  See,  also.  Insurance  Co.  v.  Fahren- 
krng,  68  111.  463.  In  the  present  case,  as  in  some  of  the  cases 
cited,  it  was  stipulated  in  the  policy  that  no  agent  of  the  company, 
or  any  other  person  than  the  president  or  secretary,  should  have 
authority  to  alter  or  waive  any  of  the  terms  or  conditions  of  the 
policy,  or  make 'any  indorsement  thereon,  and  all  agreements  of 
the  president  or  secretary  must  be  signed  by  either  of  them.  This 
provision,  however,  may  be  modified  by  the  company  to  the  same 
.extent  as  any  other,  and  whatever  the  company  can  do  may  be 
done  by  its  general  agents. 

Reiner  v.  Insurance  Co.,  42  N.  W.  Rep'r,  208,  was  a  case  some- 
what similar  to  the  one  we  are  considering.  In  that  case  the 
policy  provided  that  the  application  should  form  a  part  of  the  policy 
and  a  warranty  by  the  assured.  In  the  application  for  insurance 
it  was  stated  that  the  property  insured  was  not  incumbered,  but  it 

appeared  that  the  property  Vas  mortgaged,  and  that  the  insured 
VOL.  II.— 59 


466  Gbbhak  Ins.  Co.  v.  Gray. 

informed  the  agent  of  the  company  of  the  existence  of  the  mort- 
gages, and  he  falsely  wrote  the  answers  therein,  and  the  application 
was  signed  at  the  request  of  the  agent.  In  the  policy  issued  was 
a  provision  that  '^  no  act  or  omission  of  the  company,  or  any  act 
of  its  officers  or  agents,  shall  be  deemed,  construed  or  held  to  be 
a  waiver  of  a  full  and  strict  compliance  with  the  foregoing  pro- 
visions of  the  terms  and  conditions  of  this  policy,  except  it  be  a 
waiver  or  extension  in  express  terms  and  in  writing,  signed  by  the 
president  or  secretary  of  the  company."  It  was  held  that  the 
action  of  the  agent,  with  knowledge  of  the  existence  of  the  mort- 
gages, was  binding  upon  the  company,  and  a  waiver  of  the  condi- 
tion of  the  policy  against  incumbrances;  and  this,  notwithstanding 
the  limitation  of  authority  of  such  agent  expressed  in  the  provis- 
ion quoted  on  the  face  of  the  policy.  Speaking  of  the  restriction, 
the  court  said:  "  We  must  hold,  however,  that  such  attempted 
restrictions  upon  the  power  of  the  company  or  its  general  officers 
or  agents,  acting  within  the  scope  of  their  general  authority,  to 
subsequently  modify  the  contract  and  bind  the  company  in  a  man- 
ner contrary  to  such  previous  conditions  in  the  policy  are  ineffect- 
ual.  Especially  is  this  true  in  respect  to  a  foreign  insurance  com- 
pany whose  officers  are  practically  inaccessible  to  the  assured." 
Citing  Gans  v.  Insurance  Co.,  43  "Wis.  108;  Insurance  Co.  v. 
Gallatin,  48  Wis.  86;  3  N.  W.  Rep'r,  772;  Shafer  v.  Insurance 
Co.,  63  Wis.  361;  10  N.  W.  Rep'r,  381;  Lamberton  v.  Insurance 
Co.,  39  N.  W.  Rep'r,  76;  Willcuts  v.  Insurance  Co.,  81  Ind.  308; 
Steen  v.  Insurance  Co.,  89  N.  T.  326;  Richmond  v.  Insurance 
Co.,  79  N.  T.  230;  Eastern  R.  Co.  v.  Relief  Fire  Ins.  Co.,  105 
Mass.  570;  Insurance  Co.  v.  Green,  57  Ga.  469;  Insurance  Co.  v. 
Earle,  33  Mich.  143. 

The  court,  proceeding  further,  says :  ''  Of  course,  an  insurance 
company,  and  especially  a  foreign  insurance  company,  in  making 
contracts  of  insurance,  and  adjusting,  settling  and  paying  losses, 
must  act  through  its  agents,  if  at  all.  To  hold  that,  in  such  negch 
tiations  between  such  general  agents  and  the  assured,  the  latter  is 
bound,  but  that  in  the  same  transaction  the  company,  the  agent's 
principal,  cannot  be  bound  by  reason  of  having  incapacitated  it- 
self and  them,  by  previous  stipulations,  from  agreeing  to  any  thing 
contrary  to  the  conditions  contained  in  the  original  contract,  is, 
under  most  policies,  in  effect  to  hold  that  there  is  no  mutuality  in 
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Bnch  contracts,  and  that  the  powers  of  such  general  agents  are 
limited  to  the  obtaining  of  premiums,  and  then  defeating  the  en- 
forcement of  the  policies  npon  which  they  were  paid,"  It  is  clear 
that  the  company  was  not  so  bound  but  that  it  might  modify  any 
contract  which  it  had  made,  or  waive  any  of  the  conditions  contained 
therein ;  and  this  may  be  done  through  its  general  agents.  The 
knowledge  of  Steinbuschel  &  Bro.  in  this  case  was  the  knowledge 
of  the  company,  and  their  act  was  its  act.  "When  Gray  applied 
for  the  insurance  he  informed  the  company  with  reference  to  the 
incnmbrances,  as  'Well  as  his  necessity  and  purpose  to  continue 
them.  'Knowing  these  facts,  the  premium  was  accepted,  and  the 
policy  issued.  Subsequent  to  the  issuance  of  the  policy,  there 
was  an  express  agreement  that  he  might  renew  his  mortgages  as 
he  had  informed  the  company  it  would  be  necessary  to  do,  and 
the  renewal  of  the  incnmbrances  did  not  in  any  material  degree 
affect  the  risk  which  the  company  took.  Accepting  his  state- 
ment, as  the  jury  have  done,  we  must  assume  that  he  acted  in 
good  faith  with  the  company  and  its  agents,  and  that  he  was  in- 
duced by  the  agreements  and  action  of  the  company  to  believe 
that  he  was  warranted  in  renewing  the  mortgages.  After  receiv- 
ing and  retaining  the  premium,  knowing  the  purpose  and  neces- 
sity of  Gray  to  renew  the  incumbrances,  and  after  a  specific 
agreement  waiving  that  condition  of  the  policy  and  authorizing 
him  to  renew  the  incumbrances  and  after  remaining  silent  and 
allowing  him  to  proceed  as  though  he  was  insured,  until  a  loss 
occurs,  the  company  will  not  be  heard  to  repudiate  its  contract  or 
to  deny  its  liability.  We  are  aware  that  the  authorities  are  not 
uniform  upon  the  subject  of  waivers  in  policies  like  this  one,  but 
forfeitures  are  not  favored  in  the  law  and  the  view  we  have  taken 
of  the  power  of  a  general  agent  to  waive  the  condition  of  a  policy 
is  more  satisfactory  to  us  and  is  sufficiently  supported.  In  addi- 
tion to  the  authorities  already  cited,  see  the  following :  Young  v. 
Insurance  Co.,  45  Iowa,  377 ;  King  v.  Insurance  Co.,  72  Iowa, 
310 ;  33  N.  W.  Rep'r,  690 ;  Morrison  v.  Insurance  Co.,  6  S.  W. 
Rep*r,  605 ;  McGurk  v.  Insurance  Co.,  16  Atl.  Rep'r,  263 ;  In- 
surance Co.  V.  Gallatin,  48  Wis.  36 ;  8  N.  W.  Rep'r,  772 ;  Bart- 
lett  V.  Insurance  Co.,  41  N".  W.  Rep'r,  601 ;  Key  v.  Insurance 
Co.,  41  N.  W.  Rep'r,  614;  Aid  Ass'n  v.  Sweetser,  19  N.  E. 
Rep'r,  722 ;  2  Wood  Ins.,  §§  422,  625. 
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It  is  farther  coDteoded  that  a  forfeiture  occnrred  by  reason  of 
the  failure  of  Gray  to  send  proofs  of  loss  to  the  company.  It  is 
shown  that  immediately  after  the  fire  he  notified  Steinbuschel  & 
Bro.  of  the  loss,  and  they  stated  that  they  wonld  at  once  inform 
the  company.  Within  a  few  days  an  adjuster  of  the  company, 
whose  authority  is  not  denied,  came  to  Gray's  place,  and  requested 
him  to  go  before  an  officer  and  make  proof  of  loss.  The  proofs 
were  reduced  to  writing,  signed  and  sworn  to,  and  delivered  to 
the  adjuster ;  and  there  is  testimony  to  the  effect  that  be  expressed 
satisfaction  with  them,  and  stated  that  he  would  forward  them  to 
the  company's  ofiSce,  and  would  return  in  a  few  days,  and  settle 
the  loss.  This  testimony  was  submitted  to  the  jury  under  the 
following  directions :  "  There  is  evidence  tending  to  show  that 
these  statements  were  taken  by  said  Winne  as  the  agent  of  said 
company,  and  sent  to  said  company,  and  it  will  be  a  question 
for  the  jury  to  determine  whether  such  statements  and  proofs  are 
such  as  are  required  by  the  policy ;  and,  if  not,  whether  the  plain- 
tiff was  justified  under  the  circumstances  in  believing,  and  did 
believe,  that  the  proofs  were  satisfactory  to  the  agent  of  the  com- 
pany and  to  the  company,  and  that  no  further  proofs  would  be 
required ;  and  if  the  jury  find  from  the  evidence  that  the  plaintiff 
was  justified  in  believing,  and  did  beUeve,  that  the  proofs  far. 
nished  to  said  Winne  wei'e  satisfactory  to  him  and  to  the  com- 
pany ;  and  further  find  that  such  proofs  and  statements  were  sent 
to  the  company  by  said  Winne,  and  that  the  company  made  no 
objection  thereto,  and  requested  no  further  proofs  to  be  made  by 
the,  plaintiff  within  a  reasonable  time  and  within  the  sixty  days 
after  the  fire  —  the  jury  would  be  justified  in  finding  that  defend- 
ant had  waived  the  making  of  further  proofs  of  loss.  If,  at  the 
time  such  affidavits  and  statements  were  made  at  the  request  of 
said  Winne,  it  was  understood  between  said  agent  and  said  plain- 
tiff that  such  statements  and  affidavits  should  not  constitute  the 
proofs  required  by  the  policy,  and  should  not  be  considered  as  a 
waiver  of  such  proofs,  and  that  by  taking  such  statements  and 
affidavits  said  Winne  should  not  and  did  not  waive  the  making  of 
the  proofs  in  accordance  with  the  provisions  of  the  policy,  then 
the  jury  would  not  be  justified  in  finding  that  the  taking  of  such 
statements  and  affidavits  by  said  Winne,  or  that  the  acts  and  con- 
duct of  said  Winne  at  the  time  of  taking  such  statements  and 
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affidavits,  constituted  a  waiver  of  the  proofs  required  by  the 
policy."  The  testimony  was  sufficient  to  sustain  the  finding  of 
the  jury.  Neither  the  adjuster  nor  any  one  representing  the  com- 
pany returned  the  proofs,  or  claimed  that  they  were  insufficient. 
The  company  recognized  the  loss,  took  all  the  proofs  it  deemed 
essential  to  an  adjustment,  and,  instead  of  claiming  that  they  were 
insufficient,  expressed  satisfaction  with  them,  and  stated  that  the 
loss  would  soon  be  paid.  Assuming  the  existence  of  the  facts 
stated,  we  think  the  assured  had  a  right  to  assume,  until  notified 
to  the  contrary,  that  no  other  or  different  proofs  would  be  required. 
There  are  some  criticisms  in  regard  to  the  refusal  of  the  court  to 
give  instructions,  but  what  has  already  been  said  in  the  opinion 
disposes  of  the  material  objections  that  are  made.  The  charge  of 
the  court  fairly  submitted  the  questions  involved  to  the  jury. 
Finding  no  error,  the  judgment  of  the  district  court  will  be  af- 
firmed. 

All  the  justices  concurring. 

INSURANCE  LAW.     RECENT  DECISIONS. 

1.  Agents,  their  powers  and  duties  —  waiver  by. —  The  agent  of  an  insur- 
ance company,  who  is  authorized  to  procure  applications  for  insurance  and  to 
forward  them  to  the  company  for  acceptance,  is  the  agent  of  the  insurer,  and 
not  of  the  insured,  in  aU  that  he  does  in  preparing  the  applications,  eras  to  any 
representations  as  to  the  character  and  effect  of  the  statements  so  made.  State 
Ins.  Co.  V.  Jordan  (Neb.),  45  N.  W.  Rep'r.  792 ;  Detroit  v.  Mutual  Fire  Ins. 
Co.  (Mich.),  45  N.  W.  Rep'r,  856;  Eansal  v.  Insurance  Co.,  81  Minn.  21. 
This  rule  applies  as  well  to  mutual  companies  as  to  stock  companies,  as  the  in- 
sured does  not  become  a  member  of  the  company  until  the  policy  is  issued 
to  him.  Detroit  v.  Mutual  Fire  Ins.  Co.  (Mich.),  45  N.  W.  Rep'r,  856,  and 
cases  cited. 

Where  it  appeared  that  the  insured  was  unable  to  read  and  write,  and  the 
application  was  made  out  by  the  agent  of  the  insurance  company,  who  testified 
that  he  read  it  over  to  the  insured,  while  the  latter  testified  that  the  agent  did 
not  so  read  it,  and  he  had  no  knowledge  of  its  contents,  there  being  thus  a 
conflict  of  evidence  on  this  point,  and  the  jury  having  found  for  the  plaintiff, 
held  that,  if  the  insured  was  not  aware  of  the  contents  of  the  application,  he 
would  not  be  bound  by  statements  therein.  State  Ins.  Co.  v.  Jordan  (Neb.), 
46  N.  W  Rep'r,  792.  To  same  effect.  Phoenix  Ins.  Co.  v.  Golden  (Ind.),  28  N. 
E.  Rep'r,  508.  Where  the  agent  of  a  mutual  company,  who  had  made  out  an' 
application  for  the  insured  in  another  company  two  years  before,  and  had 
then  l>een  told  that  there  was  an  incumbrance  on  the  property,  made  a  new  ap- 
plication to  the  defendant  company,  without  asking  the  insured  any  questions, 
and  stated  therein  that  there  was  no  incumbrance,  such  misrepresentation  will 
not  avoid  the  policy.    Russell  v.  Detroit  Mutual  Fire  Ins.  Co.  (Mich.),  45  N. 
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W.  R6p*r,  856.  In  the  following  case  it  was  held,  that  a  prior  policy  on  the 
same  property  obtained  through  the  same  agent  oouldnot  be  pat  in  evidence  to 
show  knowledge  on  the  part  of  the  agent  as  to  the  state  of  the  title.  Western 
Ass.   Co.  V.  Stoddard  (Ahi.),  7  So.  Rep'r,  879. 

Persons  engaged  in  the  insurance  business,  who,  though  not  agents  of  the 
defendant  company,  are  in  the  habit  of  submitting  to  it  applications  for  its 
action,  and. who  receive  a  part  of  the  premium  on  such  as  are  accepted  by 
it,  are  the  agents  of  the  defendant  as  to  the  applications  so  accepted,  so  as 
to  charge  it  with  their  knowledge  regarding  the  insured  premises.  Indiana 
Ins.  Co.  V.  Hart  well  (Ind.),  24  N.  E.  Rep'r,  100. 

No  insurance  agent  can  be  expected  by  his  company  to  attend  to  all  the  de- 
tails of  his  business  in  person.  The  company  must  and  should  be  held 
to  anticipate  the  employment  of  clerks  to  attend  to  the  office  when  the  agent 
is  absent  or  sick.  When  the  agent's  clerk  is  authorized  and  intrusted  to 
examine  propei^y,  and  write  out  a  policy  thereon,  his  contract  and  knowledge 
are  the  contract  and  knowledge  of  the  agent,  and  any  ac^dental  mistake 
which  he  may  make  is  the  mistake  of  the  agent,  and  will  be  c^rected  in  a 
court  of  law  in  an  action  on  the  policy.  Deitz  v.  Providence  Washington  Ins. 
Co.  (W.  Ya.),  11  S.  E.  Rep'r,  80.  In  this  case  the  clerk,  while  intending  to 
write  the  name  of  the  wife  in  the  policy,  who  was  the  owner  of  the  property  in* 
sured,  accidentally  wrote  the  name  of  the  husband;  it  was  held  that  the  mis- 
take would  not  defeat  a  recovery  on  the  policy.     Ibid. 

G.  applied  to  B.,  who  was  an  insurance  broker,  for  insurance  in  a  certain 
amount.  B.  made  application  to  L.  &  M.,  who  were  agents  of  the  defendant 
company,  for  the  insurance,  obtained  the  policy  and  delivered  it  to  Q.  B. 
was  not  the  agent  of  the  defendant  but  was  in  the  habit  of  submitting  applica> 
tions  as  in  this  case,  and  when  accepted  be  received  fifteen  per  cent  of  the 
premium.  Held,  that  he  was  the  agent  of  G.  in  obtaining  the  insurance,  but 
that  his  agency  ceased  when  the  policy  was  delivered,  and  that  notice  to  him 
of  its  cancellation  was  not  notice  to  the  holder  of  the  policy.  East  Texas  Fire 
Ins.  Co.  V.  Blum  (Tex.).  13  S.  W.  Rep'r,  572. 

A  provision  in  a  policy  that  the  insured  shall  keep  the  property  insured  to 
the  amount  of  four-fifths  of  its  value  or  be  a  co- insurer  as  to  the  deficit,  and  in 
case  of  loss,  bear  his  proportion  of  such  loss,  may  be  waived  by  parol  by  the 
agent  of  the  company  effecting  the  insurance.  Stanbilber  v.  Mutual  Mill  Ins. 
Co.  (Wis.),  45  N.  W.  Rep'r.  221. 

See  further,  as  to  waiver  of  conditions  by  agents.  Philadelphia  Tool  Co.  v. 
British  American  Ass.  Go.  (Penn.),  19  Atl.  Rep'r,  77;  Western  Ass.  Co.  v.  Stod- 
dard (Ala.),  7  So.  Rep'r.  879. 

2.  Action  on  policy — limitation  —  parties  —  venue  —  evidence.  —  Where 
a  policy  of  fire  insurance  provides  that  action  thereon  must  be  brought  within 
a  specified  time  after  the  loss  occurs,  the  limitation  runs  from  the  date  of  the 
fire,  although,  under  other  provisions  of  the  policy,  the  cause  of  action  does 
not  accrue  until  some  time  after  the  fire.  Travelers*  Ins.  Co.  v.  California  Ins. 
Co.  (N.  D.),  45  N.  W.  Rep'r,  708. 

A  contract  of  fire  insurance  made  in  Iowa,  the  statutes  of  which  state  provide 
in  what  counties  an  action  may  be  brought  on  the  policy,  does  not  limit  the 
right  to -bring  an  action  for  loss  of  the  property  to  that  state.     The  action  is 
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transitory  in  ita  nature,  and  may  be  broaght  wherever  service  may  be  had  on 
the  company.     Insurance  Co.  v.  McLimans  (Neb.),  44  N.  W.  Rep'r,  991. 

A  mortgagee,  to  whom  a  loss  is  made  payable,,  may  sue  alone  on  a  policy 
when  his  claim  exceeds  the  amount  of  the  loss.  Travelers'  Ins.  Co.  v.  Cali- 
fornia Ins.  Co.  (N.  D.),  45  N.  W.  Rep'r,  708.  See,  also,  Southern  Fertilizer 
Co.  V.  Reames  (N.  C),  11  S.  E.  Rep'r,  467. 

Where  several  policies  are  taken  out  in  different  companies,  without  any  re- 
lation to  each  other,  on  the  same  property,  they  are  independent  contracts,  and 
the  policy  in  one  company  cannot  be  received  in  evidence  to  explain  or  vary 
what  is  contained  in  the  other.  Westinghouse  Electric  Co.  v.  Western  Ass. 
Co.  (La.),  7  So.  Rep'r,  78. 

Where  by  the  policy  the  recovery  cannot  exceed  the  cost  of  reproducing  the 
property  destroyed,  evidence  as  to  the  market  or  cash  value  of  the  property  is 
improper.  Chippewa  Lumber  Co.  v.  Phoenix  Ins.  Co.  (Mich.),  44  N.  W.  Rep'r, 
1(^5. 

3.  Apportionment  of  loss.  —  The  following  cases  involve  questions  as  to  the 
apportionment  of  the  loss.  Illinois  Mut.  Ins.  Co.  v.  Hoffman  (111.),  24  N.  E. 
Rep'r,  413;  Hoffinan  v.  Minneapolis  Mut.  Fire  Ins.  Co.  (Minn.),  44  N.  W. 
Rep'r,  67;  Westinghouse  Electric  Co.  v.  Western  Ass.  Co.  (La.),  7  So.  Rep'r, 
73;  Parks  V.  Hartford  Fire  Ins.  Co.  (Mo.),  12  S.  W.  Rep'r,  1058. 

4.  AppUoation. — Where  the  application  is  filled  out  by  the  agent  of  the  com- 
pany who  writes  down  false  answers  and  fraudulently  procures  the  assured 
to  sign  it,  the  policy  cannot  be  avoided  on  the  ground  that  the  answers  are 
false.  Dwelling- House  Ins.  Co.  v.  Gould  (Penn.),  19  Atl.  Rep'r,  793.  So  where 
the  assured  signs  an  application  in  blank  which  the  agent-  afterward  fills  up. 
Rogers  v.  Phoenix  Ins.  Co.  (Ind.),  28  N.  E.  Rep'r,  498.  To  the  same  efiect:  Spratt 
V.  New  Orleans  Ins.  Co.  (Ark.),  13  S.  W.  Rep'r,  799.  A  false  representation  in 
the  application  as  to  the  assured's  interest  In  the  property,  when  the  truth  was 
made  known  to  the  company's  agent  at  the  time,  will  not  avoid  the  policy. 
Western  Ass.  Co.  v.  Stoddard  (Ala.),  7  So.  Rep'r,  379. 

5.  Arbitration. —  A  policy  provided  that,  in  case  the  parties  coald  not  agree, 
the  amount  of  the  loss  or  damage  should  be  determined  by  arbitrators,  whose 
award  should  be  binding  and  conclusive  as  to  the  amount  of  such  loss  or  dam- 
age, and  that  the  loss  should  not  be  payable  and  no  suit  brought  therefor  un- 
til such  award  was  obtained.  The  provision  was  held  to  be  reasonable  and 
valid  and  binding  upon  the  parties.  Chippewa  Lumber  Co.  v.  Phoenix  Ins. 
Co.  (Mich.),  44  N.  W.  Rep'r,  1055.  The  following  cases  support  this  conclusion: 
Canal  Co.  v.  Coal  Co.,  50  N.  T.  252;  Insurance  Co.  v.  Wolflf,  14  Atl.  Rep'r,  561; 
Dry  Dock  Co.  v.  Union  Assurance  Co.,  66  Cal.  253;  Davenport  v.  Insurance  Co., 
10  Daly,  535;  Gauche  v.  Insurance  Co.,  4  Woods,  102;  Carroll  v.  Insurance  Co., 
13  Pac.  Rep'r,  863:  Holmes  v.  Ricket,  56  Cal.  807;  Insurance  Co.  v.  Creigh- 
ton,  51  Ga.  95  ;  United  States  v.  Robeson,  9  Pet.  319  ;  Lovejoy  v.  Insurance 
Co.,  11  Ins.  L.  J.  186;  Gasser  v.  Sun  EHre  Office,  44  N.  W.  Rep'r.  252. 

For  a  case  where  the  provision  was  held  too  indefinite  to  be  enforced,  see 
Case  V.  Manufacturers'  Fire  &  Marine  Ins.  Co.  (Cal.),  21  Pac.  Rep'r,  843;  22 
Pac.  Rep'r,  1083. 

As  to  what  will  constitute  a  waiver  of  the  condition,  see  Tilley  v.  Connecti- 
cut Fire  Ins.  Co.  (Va.),  11  S.  E.  Rep*r,  120;  Pioneer  Manf.  Co.  v.  Phoenix  Ass. 


472  Gbbman  Ins,  Co.  v.  Gbay. 

Co.  (N.  C),  10  S.  B.  Rep'r,  1067;  Chippewa  Lumber  Co.  v.  Phoenix  Ina.  Co. 
(Mich.),  44  K  W.  Rep'r,  1055. 

As  to  what  will  constitute  a  ' '  difference "  between  the  parties  within  the 
meaning  of  such  a  provision  and  as  to  its  construction  generally,  see  Pioneer 
Manf.Co.  v.  Phoenix  Ass.  Co.  (Va.),  10  S.  E.  Rep'r,  1067. 

According  to  the  terms  of  certain  policies,  if  the  insured  and  the  agent  of 
the  insurer  present  to  adjust  a  loss,  should  be  unable  to  agree,  the  former  was 
to  deposit  with  the  agent  $10  to  pay  the  expenses  of  an  appraisement  of  the 
loss,  and  the  agent  was  thereupon  to  appoint  three  appraisers,  who  should  im. 
mediately  repair  to  the  field  where  the  loss  occurred,  and  appraise  the  loss  or 
damage.  Held,  that  an  appraisement  without  notice  to  the  insured  of  the  ap. 
pointment  of  appraisers,  and  of  the  time  when  they  were  to  make  the  exam* 
ination,  was  void.  Schreiber  v.  German-American  Hail  Ins.  Co.  (Minn.),  45  N. 
W.  Rep'r,  708. 

6.  Assignment  of  policy. — The  consent  of  the  company  to  an  assignment 
of  the  policy  given  after  the  assignment  is  made,  has  the  same  effect  as  though 
given  before.     Dwelling-House  Ins.  Co.  v.  Gould  (Penn),  19  Atl.  Rep'r,  793. 

After  a  policy  was  issued  the  assured  mortgaged  the  property,  and  the  agent 
of  the  company  wrote  in  the  policy,  ^*  loss,  if  any,  payable  to  N.  W.,  mortga- 
gee.'* Subsequently,  the  assured  sold  the  property  and  went  to  the  same 
agent,  informed  him  of  the  sale  and  reqaested  him  to  fix  the  policy  so  that  the 
mortgagee  would  be  secure;  the  agent  said  it  was  all  right  as  it  was.  It  waa 
held  that  the  company  was  estopped  from  avoiding  the  policy.  Phoenix  Ass. 
Co.  V,  Wachter  (Penn.),  19  Atl.  Rep'r,  289. 

7.  Oanoellation  and  forfeiture. —  A  policy  cannot  be  canceled  without  notice 
to  the  assured.  Soott  v.  Sun  Fire  Office  (Penn.),  19  Atl.  Rep'r,  360;  East 
Texas  Fire  Ins.  Co,  v.  Blum  (Tex.),  13  S.  W.  Rep'r,  572. 

Forfeitures  are  not  favored,  and  courts  will  not  declare  a  policy  of  insurance 
forfeited  unless  compelled  to  do  so.  Springfield  Fire  &  Marine  Ins.  Co.  v. 
McLimans  (Neb.),  45  N.  W.  Rep'r,  171.  If  the  company,  with  knowledge  of 
a  cause  of  forfeiture,  insists  upon  any  of  the  provisions  of  the  policy,  it  thereby 
treats  the  contract  as  in  force  and  waives  the  forfeiture.  McFarland  v.  Kit* 
tanning  Ins.  Co.  (Penn.),  19  Atl.  Rep*r,  796;  Schreiber  v.  German-American 
Hail  Ins.  Co.  (Minn.),  45  N.  W.  Rep'r,  708. 

A  policy  provided  as  follows:  **  This  insurance  may  be  terminated,  at  the 
request  of  the  insured,  by  repaying  the  company  the  customary  short  rates 
from  the  date  of  this  policy,  together  with  the  expenses  of  writing  the  risk." 
Held,  that  the  *' expenses  of  writing  the  risk,"  included  the  commission  paid 
to  the  agent,  and  not  merely  the  cost  of  writing  the  policy.  State  Ins.  Co.  ▼. 
Homer  (Col.),  23  Pac.  Rep'r,  788. 

8.  Oonditiona  —  construotlon  and  effect. —  A  policy  provided  that  the  as- 
sured should  not  be  entitled  to  recover  of  the  company  *'  any  greater  propor- 
tion of  the  loss  or  damage  than  the  amount  hereby  insured  bears  to  the  whole 
sum  insured  on  said  property,  *  *  *  without  reference  to  the  solvency  or 
liability  of  other  insurers."  The  agent  of  the  defendant  company  represented 
to  the  plaintiff  that  the  policy  in  suit  was  canceled,  which  was  not  true.  There- 
upon he  obtained  other  insurance,  representing  that  his  property  was  not  in- 
sured.    The  latter  insurance  was  void  from  the  beginning,  because  this  repre- 
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Bentation  was  not  true  in  fact.  Held,  that  saoh  other  msarance  was  not  to  be 
taken  into  consideration  in  estimating  the  defendant's  liability ;  that  the  words 
of  the  condition  did  not  refer  to  supposed  contracts  of  insarance  which  never 
became  valid,  but  only  to  sach  as  had  become  avoided  by  breach  of  condition. 
Parks  V.  Hartford  Fire  Ins.  Co.  (Mo.),  12  S.  W.  Rep'r,  1058. 

Where  a  bnilder  contracts  with  the  owner  of  lots  to  famish  the  material, 
and  erect  thereon  a  house,  and  said  bnilder,  desiring  a  contractor's  insurance 
on  the  building,  goes  with  the  owner  to  an  insurance  agency,  and  makes  ap- 
plication for  such  insurance,  and  the  agents  issue  a  policy  in  the  name  of  the 
owner,  and  insert  therein  a  clause,  ''  contractor's  insurance  for  thirty  days," 
and  the  intention  is  to  indemnify  the  contractor  against  loss  by  fire  for  thirty 
days,  and  at  the  expiration  of  that  time  indemnify  the  owner  against  loss  by 
fire  on  said  building  for  three  years,  held,  that  such  a  policy  may  be  enforced 
for  the  benefit  of  the  builder.  Held,  also,  that,  to  explain  and  give  effect  to 
such  a  policy,  oral  evidence  may  be  resorted  to.  Qermania  Fire  Ins.  Go.  v. 
Thompson  (Eans.),  23  Pac.  Rep'r,  608. 

In  answer  to  a  question  in  the  application  for  insarance,  "  Is  there  a  $1,000 
incumbrance  on  the  property?"  the  assured  answered  that  there  was  over 
$2,000  incumbrance  on  it.  There  was  in  fact  over  $5,000  incumbrance  on  the 
property.  Held,  a  misrepresentation  which  avoided  the  policy.  Smith  y.  Ag- 
ricultural Ins.  Co.  (N.  T.),  23  N.  E.  Rep'r,  888.  To  the  same  effect,  Hay  ward 
V.  Ins.  Co.,  10  Cush.  444;  Brown  t.  Ins.  Co.,  11  Cush.  280;  Abbott  v.  Ins.  Co., 
8  Allen,  213;  Fates  v.  Ins.  Co.,  7  Allen,  46;  Jacobs  v.  Ins.  Co.,  7  Allen,  132; 
Sautell  V.  Ins.  Co.,  16  Hun  516.  A  change  in  the  items  of  incumbrance  with* 
out  changing  the  aggregate  amount  will  not  avoid  the  policy.  Dwelling. 
House  Ins.  Co.  v.  Qould  (Penn),  19  Atl.  Rep'r,  793. 

A  policy  provided  that  coal,  kerosene  or  carbon  oil  should  not  be  kept  or 
used  upon  the  premises  without  a  written  permission  indorsed  on  the  policy 
"  excepting  the  use  of  refined  coal,  kerosene  or  other  carbon  oil  for  lights,  if 
the  same  is  drawn  and  the  lamps  filled  by  daylight;  otherwise  this  policy  shall 
be  null  and  void.'*  Attached  to  the  policy  was  a  printed  slip  signed  by  the 
defendant  company  as  follows:  "Privileged  to  use  kerosene  oil  for  lights^ 
lamps  to  be  trimmed  and  filled  by  daylight  only."  There  was  also  indorsed: 
"Privileged  to  keep  not  exceeding  five  barrels  of  oil  on  said  premises." 

The  insured  property  was  destroyed  by  a  fire  caused  by  drawing  kerosene  in 
the  oil-room  of  the  premises  near  a  lighted  lantern  at  about  dusk.  The  oil  was 
drawn  by  persons  acting  under  the  authority  of  a  tenant  of  the  assured  and 
not  for  the  purpose  of  being  used  on  the  premises.  The  trial  court  directed 
a  verdict  for  the  defendant,  which  was  aflftrmed.  Gunther  v.  Liverpool,  etc., 
Ins.  Co.,  184  U.  8.  110. 

Under  a  policy  which  does  not  forbid  repairs  per  se,  but  imposes  the  condi- 
tion on  the  insured  to  obtain  the  written  consent  of  the  company  before  doing 
any  act  which  may  increase  the  risk  insured  against,  courts  will  not  conclude 
that  repairs,  though  very  extensiye,  and  bordering  on  reconstruction,  operate 
an  increase  of  risk,  but  will  weigh  the  degree  of  care  used  by  the  insured 
while  making  such  alterations,  and  all  circumstances  connected  with  the 
operation,  and  decide  each  case  on  the  particular  showing  therein  made. 
An  addition  or  extension  to  an  insured  building  does  not  of  itself  operate  an 
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Increafie  of  tlie  risk.  The  improvements  made  to  the  building  in  connection 
with  the  extension  may  decrease  the  risk.  Meyer  ▼.  Qaeen  Ins.  Co.  (La.), 
6  So.  Rep'r,  899. 

The  defendant  company  insured  the  plaintiff  upon  its  building,  and 
upon  its  tools  and  machinery  contained  therein.  It  had  no  interest  in  the 
building  except  as  lessee.  The  policy  contained  a  provision  that  "  if  the  as- 
sured is  not  the  sole  and  unconditional  owner  of  the  property,  or  if  the 
building  stood  on  ground  not  owned  in  fee  simple  by  the  assured,  or  if 
the  interest  of  the  assured  is  not  truly  stated  in  the  policy,"  then  the  policy 
should  be  Void.  The  policy  was  issued  without  any  written  application  or  any 
representations  by  the  assured,  either  written  or  oral.  It  was  held  that  it 
would  be  presumed  that  the  agent  of  the  company  issued  the  policy  upon  his 
own  knowledge  of  the  condition  and  title  of  the  property,  and  that  the  policy 
was  intended  to  cover  such  interest  as  the  assured  had  therein,  and  that  the 
above  condition  had  no  application  to  the  case.  Philadelphia  Tool  Cki.  v.  Brit- 
ish-American Ass.  Co.  (Penn.),  19  Atl.  Rep'r,  77. 

9.  "Vacant  and  nnocoupied." — An  exhaustive  note  on  the  construction  of 
these  and  similar  words  in  insurance  policies  will  be  found  in  1  Am.  K  B.  & 
Corp.  Rep.  294.  A  mere  temporary  absence  of  the  occupant  will  not  avoid 
the  policy.  Springfield  Fire  &  Marine  Ins.  Co.  v.  McLimans  (Neb.),  45  N. 
W.  Rep'r,  171.  Wher^  the  premises  are  occupied  in  the  same  manner  when 
burned  as  when  insured  and  the  manner  of  occupancy  was  known  to  the  agent 
who  placed  the  insurance,  no  forfeiture  can  be  insisted  upon.  Fritz  v.  Home 
Ins.  Co.  (Mich.),  44  N.  W.  Rep'r,  139.  A  representation  of  the  agent  as  to  the 
effect  of  a  rule  of  the  company  allowing  a  vacancy  of  thirty  day  s  upon  a  condi- 
tion of  the  policy  as  to  vacancy,  held  not  a  waiver  of  the  condition  or  binding 
on  the  company,  as  it  was  a  mere  opinion  touching  the  company's  legal  liabil- 
ity.    Rogers  v.  Phcenix  Ins.  Co.  (Ind.),  28  N.  E.  Rep'r,  498. 

10.  Oonstruction  of  the  contract — general  principles. — A  contract  of  insur- 
ance, in  case  of  ambiguity  is  to  be  taken  against  the  >3ompany  and  in  favor  of 
the  assured.  Philadelphia  Tool  Co.  v.  British  Am.  Ass.  Co.  (Penn.),  19  Atl. 
Rep'r.  77;  Meyer  v.  Queen  Ins.  Co.  (La.).  6  So.  Rep'r,  899;  Springfield  Fire  &  M. 
lus.  Co.  V.  McLimans  (Neb.),  46  N.  W.  Rep'r.  171.  Though  a  policy  provides 
that  in  certain  contingencies  it  shall  be  null  and  void,  yet  it  is  not  absolutely 
void  upon  the  happening  of  such  contingency,  but  only  voidable  at  the  election 
of  the  insurer.  Schrelber  v,  German- American  Hail  Ins.  Co.  (Minn.),  46  N.  W. 
Rep'r,  708.  Where  a  policy  is  upon  a  building  and  its  contento  and  it  is 
avoided  as  to  the  building  by  a  breach  of  condition,  it  is  avoided  as  to  the 
contents  also.     Western  Ass.  Co.  v.  Stoddard  (Ala.),  7  So.    Rep'r,  879. 

11.  Foreign  companies  —  statutory  provisions  applicable  to.  —  In  an 
indictment  under  section  292,  chapter  34,  General  Statutes  1878  (Minn.),  as 
amended  by  chapter  54,  Laws  1879,  for  acting  as  the  agent  of  an  insurance  com- 
pany  not  of  this  state,  without  the  proper  certificate  of  authority  from  the  in- 
surance commissioner,  it  is  immaterial  that  the  company  had  or  had  not 
complied  with  the  statute.     State  v.  Johnson  (Minn.),  45  N.  W.  Rep'r,  711. 

A  statute  of  Wisconsin  requires  that  a  true  copy  of  any  application  or  repre- 
pentation  of  the  assured,  which  by  the  terms  of  the  policy  is  made  a  part 
thereof,  shall  be  attached  to  or  indorsed  upon  the  policy,  or  the  company 
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shall  be  precladed  from  pleading  or  proving  the  same  or  the  falsity  thereof  in 
any  action  upon  the  policy.  It  was  held  that  the  statute  applied  to  a  contract 
of  insarance  made  without  the  state  by  a  foreign  insurance  company  upon  per- 
sonal property  within  the  state.  Stanhilber  y.  Mut.  Mill  Ins.  Co.  (Wis.),  45 
N.  W.  Rep'r,  221. 

A  statute  of  Pennsylvania  prohibited  foreign  insurance  companies  from 
doing  bnsiness  in  that  state  until  they  had  complied  with  certain  conditions 
and  imposed  a  penalty  for  its  violation.  Held,  that  the  statute  did  not  render 
a  policy  void  which  was  issued  by  an  Iowa  Company  upon  prdperty  in  the  for- 
mer state,  without  complying  with  the  law,  there  being  no  prohibition  against 
persons  receiving  policies  from  a  foreign  company  before  it  was  qualified  to 
do  business,  and  the  whole  purpose  of  the  statute  being  for  the  protection  of 
persons  obtaining  insurance.  Pennypacker  v.  Capital  Ins.  Co/  (Iowa),  45  N. 
W.  Rep'r,  408. 

12.  Inanrable  interest.  —  Where  an  agricultural  implement  dealer,  having 
in  his  possession  a  stock  of  goods,  some  of  which  are  his  own,  and  some  are 
held  by  him  for  sale  on  commission,  obtains  insurance  thereon  in  his  own 
name,  and  no  fraudulent  concealment  or  other  fraudulent  intent  is  alleged^ 
the  policy  is  not  necessarily  void;  and,  under  the  circumstances  of  this  case, 
he  may  recover  the  value  of  his  own  goods  destroyed  by  fire,  not  exceeding 
the  amount  of  his  policy.  St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Kelly  (Eans.), 
28  Pac.  Rep'r,  1046.  • 

13.  Bflistake  —  reformation  of  policy. —  Where  there  is  a  mutual  mistake 
in  drawing  up  a  policy,  it  may  be  corrected  in  a  court  of  equity.  Qerman  Fire 
Ins.  Co.  V.  Gueck  (111.),  28  N.  E.  Rep'r,  112;  Noel  v.  Pymatuning  Mut.  Fire 
Ins.  Co.  (Penn.),  18  Atl.  Rep'r,  10.54. 

14.  Notice  and  proof  of  loss. —  Where  a  policy  provides  that  notice  of 
loss  shall  be  forthwith  given  to  the  secretary  of  the  company,  it  is  a  sufficient 
compliance  to  send  a  notice  direct  to  the  company.  Lewis  v.  Burlington  Ins. 
Co.  (Iowa),  45  N.  W.  Rep'r,  749.  Notice  of  loss  served  on  the  general  agent 
of  the  company  is  the  same  as  service  on  the  company.  Insurance  Co.  v.  Mc- 
Limans  (Neb.),  44  N.  W.  Rep'r,  991.  Where  a  policy  requires  notice  of  loss 
to  be  given  '*  forthwith,"  it  means  in  a  reasonable  time.  Pennypacker  v. 
Capital  Ins.  Co.  (Iowa),  45  N.  W.  Rep'r,  408.  See,  also.  Western  Ass.  Co.  v. 
Studebaker  Bros.  Manf.  Co.  (Ind.),  28  N.  £.  Rep*r,  1188.  Where  a  policy  of 
fire  insurance  provides  that "  any  fraud  or  attempt  at  frand,  or  any  false  swear- 
ing, on  the  part  of  the  assured,"  shall  cause  a  forfeiture  of  all  claims  uader 
the  policy,  a  willfully  false  statement  in  the  proof  of  loss,  after  the  fire,  of 
some  pretended  losses,  will  completely  forfeit  the  entire  policy,  even  though 
the  actual  losses,  truly  stated,  exceeded  the  entire  amount  of  the  policy.  Dol- 
loflfv.  Phoenix  Ins.  Co.  (Me.),  19  Atl.  Rep'r,  396. 

Where  the  evidence  shows  that  proofs  of  loss  were  mailed  to  the  company  in 
due  time,  and  the  company's  officers  and  clerks  who  received  its  mail  testified 
that  no  such  proofs  were  received,  a  verdict  for  the  plaintiff  will  not  be  dis- 
turbed.    Pennypacker  v.  Capital  Ins.  Co.  (Iowa),  45  N.  W.  Rep'r,  408. 

If  the  company  denies  its  liability  on  independent  grounds  it  thereby  waives 
the  condition  requiring  proofs  of  loss.  Deitz  v.  Providence  Washington  Ins. 
Co.  (W.  Va.),  11  S.  B.  Rep'r  50;   Coryeau  v.  Providence  Washington  Ins.  Co. 
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(Mich.),  44  N.  W.  Rep'r,  432;  Gennan  Bire  Ins.  Co.  v.  Gueck  (El.),  28  N.  B. 
Rep'r,  112.  Where  the  assured  furnishes  proofs  of  loss  which  he  in  good  faith 
intends  as  a  compliance  with  the  polioj,  it  is  the  duty  of  the  company  to  at 
once  notify  him  of  its  objections  thereto,  or  it  will  be  estopped  from  insisting 
that  they  are  not*  in  compliance  with  the  policy.  Dwelling-Honse  Ins.  Co.  v. 
Gould  (Penn.),  19  Atl.  Rep'r,  798.  The  limitation  as  to  the  time  of  presenting 
proofs  of  loss  may  be  waived  by  the  conduct  of  the  company  in  its  efforts  to  ef- 
fect a  compromise.     Guinn  ▼.  Phcenix  Ins.  Co.  (Iowa),  45  N.  W.  Rep'r,  880. 

15.  Other  insurance.  —  A  polity  contained  these  words:  "  Total  concurrent 
insurance,  $4,000."  There  was  also  a  provision  that  if  the  assured  should  ob- 
tain any  additional  insurance  without  the  consent  of  the  company  indorsed, 
the  policy  should  be  void.  The  policy  in  suit  was  for  $1,000,  and  when  it  was 
issued  the  assured  already  had  $3,000  upon  the  property.  Afterward  assured 
obtained  another  policy  for  $1,000.  It  was  held  that  the  words  "concurrent 
insurance"  meant  insurance  in  force  at  the  same  time  upon  the  same  prop- 
erty for  the  benefit  of  the  same  parties  or  interest;  that  the  policy  sued  on  with 
the  $8,000  previously  in  force  made  up  the  total  permitted  without  consent  of 
the  company,  and  that  the  additional  $1,000  was  a  violation  of  the  condition 
and  avoided  the  policy.  East  Texas  Fire  Insurance  Co.  v.  Blum  (Tex.),  13  8. 
W.  Rep'r,  572. 

16.  Suit  to  recover  back  loss  paid. —  In  an  action  by  an  insurance  company 
to  recover  back  money  paid  for  losses  upon  property  destroyed,  which  it  waa 
claimed  bad  not  been  covered  by  the  policy,  the  testimony  on  that  point  being 
nearly  equally  divided,  and  the  jury  having  found  for  the  defendant,  held, 
that  the  verdict  would  not  be  set  aside  as  being  against  the  weight  of  evi- 
dence.    Nebraska,  etc.,  Ins.  Co.  v.  Segard  (Neb),  45  N.  W.  Rep'r,  681. 

17.  Whether  suit  will  lie  for  premium.—  A  fire  insurance  policy  at  a  gross 
premium  for  the  term  of  five  years,  the  insured  giving  two  notes  for  the  pre- 
mium, contained  a  clause  that,  in  case  of  default  to  pay  any  note,  the  insur. 
ance  should  be  suspended,  and  the  premium  considered  as  earned,  but  that,  on 
subsequent  full  payment,  the  policy  should  be  revived  and  in  force  as  to  losses 
happening  thereafter.  Held,  that  upon  a  default  to  pay  a  premium  note,  the 
insurer  can  recover  the  amount  of  it.  Minnesota  Farmers*  Mut.  Ins.  Ass'n  v. 
Olson  (Minn.),  44  N.  W.  Rep'r,  672. 


Mobile  &  Ohio  Railroad  Co.  v.  People  ex  bel,  etc. 

(24  N.  B.  R.  643;  —  111.  — .) 

1.  Railroad  Companies.  Duty  as  to  Establishing  and  Maintaining 
Stations.  It  is  the  duty  of  railroad  companies  to  establish  and  maintain  sta- 
tions at  such  points  as  will  best  accommodate  the  public,  and  it  cannot  be  com- 
pelled to  continue  a  station  which  does  not  meet  this  requirement. 

2.  Moving  Station.  A  railroad  company  moved  a  station  from  a  small 
village,  about  half  a  mile,  where  it  was  more  convenient  for  the  greater  num- 
ber of  people  using  the  station.    The  business  of  the  village  was  not  sufficient 
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to  rapport  a  station.    Held,  that  the  company  would  not  be  compelled  to  keep 
up  a  station  at  the  village. 

1^  HIS  was  a  proceeding  for  a  mandamv^.  It  appeared  that  the 
railroad  company  originally  located  a  station  at  a  place  called 
Hodge's  Park.  It  had  received  donations  of  land  and  materials 
for  a  depot,  and  a  village  of  nearly  two  hundred  inhabitants  had 
grown  np  around  it.  The  company  moved  the  station  about  half 
a  mile,  to  a  place  called  Unity,  which  would  better  accommodate 
all  who  used  it,  except  those  who  lived  at  Hodge's  Park.  The 
object  of  the  proceeding  was  to  compel  the  company  to  continue  a 
station  at  the  village. 

Lcmsden  A  Leek  for  appellant.  Oeo:  Hunt,  Attorney-General, 
for  appellee. 

ScHOLFiELD,  J.  Eailway  stations  for  the  receipt  and  discharge 
of  passengers  and  freight  are  for  the  mutual  profit  and  conve- 
nience of  the  company  and  the  public.  Their  location  at  points 
most  desirable  for  the  convenience  of  travel  and  business  is  alike 
indispensable  to  the  efficient  operation  of  the  road  and  the  enjoy- 
ment of  it  as  a  highway  by  the  public.  Necessarily,  therefore,  the 
company  cannot  be  compelled,  on  the  one  hand,  to  locate  stations 
at  points,  where  the  cost  of  maintaining  them  will  exceed  the 
profits  resnlting  therefrom  to  the  company,  nor  allowed  on  the 
other  land,  to  locate  them  so  far  apart  as  to  practically  deny  to 
communities  on  the  line  of  the  road  reasonable  access  to  its  use. 
The  duty  to  maintain  or  continue  stations,  must,  manifestly,  rest 
upon  the  same  principle,  and  a  company  cannot,  therefore,  be 
compelled  to  maintain  or  continue  a  station  at  a  point  where  the 
welfare  of  the  company  and  country  in  general  require  that  it  should 
be  changed  to  some  other  point.  And  so  we  have  held  that  a  rail- 
way company  cannot  bind  itself  by  contract  with  individuals  to 
locate  and  maintain  stations  at  particular  points,  or  to  not  locate 
and  maintain  them  at  other  points.  Bestor  v.  Wathen,  60 
111.  138;  Linder  v.  Carpenter,  62  111.  309;  Marsh  v.  R. 
Co.,  64  HI.  414;  R.  Co.  v.  Mathers,  71  111.  592;  same 
case  again  in  104  111.  257;  Snell  v.  Pells,  113  111.  145.  The 
power  of  election  in  the  location  of  the  line  of  the  railway  referred 
to  in  People  v.  Lonisville  &  N.  R.  Co.,  120  Hk  48;  10  N.  E.  Rep'r, 
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657,  resnlte  from  the  franchise  granted  by  the  charter  to  exercise 
the  right  of  eminent  domain,  and  is,  therefore,  totally  different  from 
the  power  of  locating  stations,  which,  from  its  very  nature,  is  a 
continuing  one.  And  so  we  said  in  Marsh  v.  R.  Co.,  supra,  where 
a  bill  had  been  filed  for  the  specific  performance  of  a  contract  to 
locate  and  maintain  a  station  at  a  particular  part:  ^^  Railroad  com- 
panies, in  order  to  f nitill  one  of  the  ends  of  their  creation  —  the 
promotion  of  the  public  welfare — should  bo  left  free  to  establish  and 
re-establish  their  depots  wheresoever  the  accommodation  of  the 
wants  of  the  public  may  require."  And  so,  again,  we  said  in 
R.  Co.  V.  Mathers,  supra:  "  Whenever  the  public  convenience  re- 
quires that  a  station  on  a  railroad  should  be  established 
at  a  particular  point,  and  it  can  be  done  without  detri- 
ment to  the  interests  of  the  stockholders  of  the  company,  the 
law  authorizes  it  to  be  established  there,  and  no  contract  between 
a  board  of  directors  and  individuals  can  be  allowed  to  prohibit  it. " 
And  in  the  very  recent  case  of  People  v.  Chicago  &  A.  R.  Co.,  22 
N.  E.  Rep'r,  857,  where  we  awarded  a  mandamrM  commending 
the  location  and  maintaining  of  a  station  at  a  point  where  no  station 
had  before  been  located  and  maintained,  we  said:  "  It  is  undonbt- 
edly  the  rule  that  railway  companies,  in  the  absence  of  statutory 
provisions  limiting  and  restricting  their  powers  are  vested  with  a 
very  broad  discretion  in  the  matter  of  locating,  constructing  and 
operating  Iheir  railways,  and  of  locating  and  maintaining  their 
freight  and  passenger  stations.  This  discretion,  however,  is  not 
absolute,  but  is  subject  to  the  condition  that  it  must  be  exercised 
in  good  faith,  and  with  a  due  regard  to  the  necessities  and  conve- 
nience of  the  public." 

The  rule  has  been  so  often  announced  by  this  court  that  it  is 
unnecessary  to  cite  the  cases,  that  a  mandamtis  will  never  be 
awarded  unless  the  right  to  have  the  thing  done  which  is  sought 
is  clearly  established.  If  the  right  is  doubtful,  the  writ  will  be 
refused.  The  burden  was  on  the  relator  to  prove  a  case  authoriz- 
ing the  issuing  of  the  writ,  and  in  our  opinion  that  proof  has  not 
been  made.  The  evidence  does  show  that  there  are,  of  all  ages 
and  sexes,  one  hundred  and  eighty-two  persons  residing  in  Hodge's 
Park  who  are  by  the  change  of  the  station  a  little  beyond  a  half 
a  mile  further  from  the  station;  but  the  evidence  not  only  fails  to 
show  that  they  are  majority  of  the  people  resorting  to  that  sta* 
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tion,  for  business  or  travel,  or  that  they  furnish  the  majority 
of  the  freight  received  or  shipped  at  that  station,  but  it 
shows  directly  the  reverse.  It  is  not  shown  that  there  are 
either  mining  or  manufacturing  interests  that  would  be  accommo- 
dated by  retaining  the  station  at  Hodge^s  Park;  and,  so  far  as  ap- 
pears from  the  evidence,  the  business  there  is  only  that  incident 
to  the  ordinary  railway  station  in  an  agricultural  community.  The  » 
evidence  shows  that,  with  a  few  unimportant  exceptions,  the  en- 
tire farming  interests  of  the  county  accessible  either  to  Unity  or 
to  Hodge's  Park  are  best  subsqrved  by  the  change  made  of  the 
station.  Thus,  John  Hodge,  a  resident  of  Unity,  who  was  sheri£E 
of  the  county  for  ten  years,  and  who  also  at  one  time  filled  the  of- 
fice of  the  county  treasurer,  and  who  was  thoroughly  acquainted 
with  the  county  in  the  vicinity  of  Unity  and  Hodge's  Park, 
testified:  '^The  new  station  is  more  convenient  for  the  great 
majority  of  the  people.  The  distance  between  the  two  depot  build- 
ings is  two  thousand  eight  hundred  and  fifty  feet.  I  know  of  none 
to  whom  Hodge's  Park  is  more  convenient  than  Unity  besides 
the  people  of  Hodge's  Park.  In  going  to  Hodge's  Park  to  trans- 
act business,  nine-tenths  of  the  people  have  to  pass  by  Unity,  and 
so  in  returning."  M.  Easterday,  who  resided  in  Cairo,  but  who 
was  a  real  estate  agent,  and  thoroughly  familiar  with  the  country 
*  and  people  in  the  vicinity  of  Unity  and  Hodge's  Park,  testified 
to  the  effect  that  the  chief  part  of  the  farming  country  was  nearer 
to  Unity  than  to  Hodge's  Park,  and  that  the  roads  and  bridges 
favored  travel  to  the  former  place;  and  he  said  :  "  Unity  is  as  much 
nearer  the  greater  portion  of  the  improved  surrounding  country 
as  the  distance  from  Unity  to  Hodge's  Park.  I  know  of  no  one 
besides  the  people  of  Hodge's  Park  to  whom  the  present  station 
is  less  convenient  than  the  former  one.  Unity  is  more  con- 
venient to  the  farmers  of  the  community."  As  we  understand 
the  record,  this  evidence  is  not  contradicted.  Charles  Hamilton, 
the  superintendent  of  the  respondent's  road,  testified,  among 
other  things :  "  There  were  two  or  three  reasons  for  the  removal 
of  the  station  at  Hodge's  Park  to  the  other  location.  There  was 
but  a  little  side  track  at  Hodge's  Park,  and  there  is  one  half  a 
mile  long  at  Unity.  At  Hodge's  Park  the  right  of  way  is  only 
fifty  feet  on  each  side  of  the  track,  and  there  was  no  room  to  build 
a  side  track,  for  the  reason  that  the  village  street  is  on  one  side, 
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and  a  eloogh  on  the  other.  And  besides,  there  was  not  business 
enough  to  sustain  a  station  at  both  points."  This  evidence  is  un- 
impeached  and  uncontradicted  in  any  respect,  and  must,  therefore, 
be  accepted  as  true.  In  People  v.  Louisville  &  N.  R.  Co.,  and 
People  V.  Chicago  &  A.  R.  Co.,  supra,  the  facts  were  settled  by 
the  pleadings,  and  left  no  question  but  that  tHe  public  welfare  rcw 
quired  stations  to  be  maintained  at  the  points  where  we  held  they, 
should  be  maintained,  and  there  is,  therefore,  nothing  in  either 
of  those  cases  that  militates  against  our  conclusion  here. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is 
remanded  to  that  court  with  direction  to  enter  judgment  for  the 
respondent. 


Home  Ins.  Co.  v.  New  Yobs. 

(10  Sup.  Ct.  R.  589  ;  134  U.  S.  604.) 

1.  CORFOBATIOKB.       TAXATION    OF    FRANCHiaS    OB    BUSINESS.      UnITBD 

Statrs  Bonds.  A  statute  of  New  York  provided  that  all  corporations,  joint- 
stock  companies  and  associations*  with  certain  exceptions,  should  pay  a  tax 
upon  their  "  corporate  franchise  or  basiness,"  at  the  rate  of  one-fourth  of  a 
mill  upon  the  capital  stock,  for  each  one  per  cent  of  dividends  thereon,  if  the* 
dividends  amounted  to  six  per  cent  or  more,  and  fixing  a  different  rate  for 
those  which  paid  less  than  six  per  cent  or  none  at  all.  Held,  that  the  tax  was 
one  upon  the  franchise  or  privilege  of  being  a  corporation  and  not  upon  the 
capital  stock,  and,  therefore,  that  it  was  immaterial  that  a  portion  of  the 
capital  stock  was  invested  in  United  States  bonds  not  subject  to  state  taxa- 
ation. 

2.  GoNBTrnrriONAL  Law.  The  statute  in  question  is  not  obnoxious  to  the 
fourteenth  amendment  of  the  constitution  of  tbe  United  States,  which  de- 
clares that  no  state  shall  deprive  any  person  of  the  equal  protection  of  the 
laws.     All  corporations  of  the  same  kind  are  subject  to  the  same  tax. 

THE  plaintiff  in  error,  the  Home  Insurance  Company  of  New 
York,  is  a  corporation  created  under  the  laws  of  that  state. 
Its  capital  stock  during  the  year  1881  was  $3,000,000,  divided  into 
thirty  thousand  shares  of  the  par  value  of  $100  each,  all  fully 
paid.  In  the  months  of  January  and  July  of  tliat  year  a  dividend 
of  $150,000  was  declared  by  the  company,  making  together  tea 
per  cent  upon  the  par  value  of  its  capital  stock.     A  portion  of 
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that  capital  stock  was  invested  in  bonds  of  the  United  States, 
amounting,  when  the  dividend  was  declared,  in  July,  1881,  and 
also  on  the  1st  of  November  of  that  j.ear,  to  $1,940,000.  By  an 
act  of  the  legislature  of  New  York  passed  May  26,  1881  (chap- 
ter 361),  amending  a  previous  act  providing  for  the  taxation  of 
certain  corporations,  joint-stock  companies  and  associations,  it 
was  declared  that  every  corporation,  joint-stock  company  or  as- 
sociation then  or  thereafter  incorporated  under  any  law  of  the 
state,  or  of  any  other  state  or  country,  and  doing  business  in  the 
state,  with  certain  designated  exceptions  not  material  in  this  case, 
should  be  subject  to  a  tax  upon  "  its  corporate  franchise  or  busi- 
ness," to  be  computed  as  follows:  If  its  dividend  or  dividends 
made  or  declared  during  the  year  ending  the  1st  day  of  November 
amount  to  six  per  cent  or  more  upon  the  par  value  of  its  capital 
stock,  then  the  tax  to  be  at  the  rate  of  one-quarter*  mill  upon  the 
capital  stock  for  each  one  per  cent  of  the  dividends.  A  less  rate 
is  provided  where  there  is  no  dividend,  or  a  dividend  less  than  six 
per  cent,  and  also  where  the  corporation,  company  or  association 
has  more  than  one  kind  of  capital  stock,  as  for  instance,  coilamon 
and  preferred  stock,  and  upon  one  of  them  there  is  a  dividend 
amounting  to  six  or  more  per  cent,  and  upon  the  other  there  is 
no  dividend,  or  a  dividend  of  less  than  six  per  cent.  The  pur- 
pose of  the  act  is  to  fix  the  amount  of  the  tax  each  year  upon  the 
f)*anchise  or  business  of  the  corporation  by  the  extent  of  dividends 
upon  its  capital  stock,  or,  where  there  are  no  dividends,  accord- 
ing to  the  actual  value  of  the  capital  stock  during  the  year.  We 
are  concerned  in  this  case,  however,  only  with  the  tax  where  the 
amount  is  computed  by  the  extent  of  the  dividends.  The  tax 
payable  by  the  Home  Insurance  Company,  estimated  according 
to  its  dividends,  under  the  above  law  of  the  state,  aggregated 
$7,500.  The  company  resisted  its  payment,  assuming  that  the 
tax  was  in  fact  levied  upon  the  capital  stock  of  the  company,  and 
contending  that  there  should  be  deducted  from  it  a  sum  bearing 
the  same  ratio  thereto  that  the  amount  invested  in  bonds  of  the 
United  States  bears  to  its  capital  stock;  and  that  the  law  requiring 
a  tax  without  such  i*eduction  is  unconstitutional  and  void.  An 
agreed  case  was  accordingly  made  up,  embodying  a  statement  of 
the  facts,  between  the  company  and  the  attorney-general  of  New 

York,  representing  the  state,  and  submitted  to  thp  supreme  court 
voi*  II.— 61 
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of  the  state.  That  court  gave  jndgment  in  favor  of  the  state  against 
the  company,  which,  on  appeal  to  the  court  of  appeals  of  the  state, 
was  affirmed.  92  N.  Y.  328.  The  judgment  of  the  latter  court 
having  been  remitted  to  the  supreme  court,  and  entered  there,  the 
the  case  is  brought  to  this  court  for  review  on  writ  of  error. 

B,  H.  Briatow  and  Damd  WiUcox  for  plaintiflE  in  error.  Chas. 
F.  Tabor  and  D.  Cf^Bvien  for  defendant  in  error. 

Mr,  Justice  Field,  after  stating  the  facts  as  above,  delivered  the 
opinion  of  the  court. 

The  contention  of  the  plaintiff  in  error  is  that  the  tax  in  ques- 
tion was  levied  upon  its  capital  stock,  and,  therefore,  invalid  so  far 
as  the  bonds  of  the  United  States  constitute  a  part  of  that  stock. 
If  that  contention  were  well  founded,  there  would  be  no  question 
as  to  the  invalidity  of  the  tax.  That  the  bonus  or  obligations  of 
the  United  States  for  the  payment  of  money  cannot  be  the  sub- 
ject of  taxation  by  a  state  is  familiar  law,  settled  by  numerous 
adjudications  of  this  court.  It  is  a  tax  upon  the  exercise  of  the 
power  of  congress  to  borrow  money ;  a  tax  which,  if  permitted, 
could  be  limited  in  amount  only  by  the  discretion  of  the  state,  and 
might,  therefore,  be  carried  to  an  extent  impairing,  if  not  de- 
structive of,  the  efficiency  of  the  power,  to  the  serious  detriment 
of  the  general  goveniment.  As  held  in  McCulloch  v.  Maryland,  4 
Wheat.  486,  the  states  have  no  power  by  taxation  to  impede,  burden 
or  in  any  manner  control,  the  operation  of  the  constitution  and  laws 
enacted  by  congress  to  carry  into  execution  the  power  vested  in 
the  general  government,  a  doctrine  which,  applied  in  Weston  v. 
City  Council,  2  Pet.  449,  annulled  a  tax  levied  by  the  authority 
of  a  law  of  South  Carolina  on  stock  issued  for  loans  to  the  United 
States.  Nor  can  this  inhibition  upon  the  states  be  evaded  by  any 
change  in  the  mode  or  form  of  the  taxation,  provided  the  same 
result  is  effected  ;  that  is,  an  impediment  is  thereby  interposed  to 
the  exercise  of  a  power  of  the  United  States.  That  which  cannot 
be  accomplished  directly  cannot  be  accomplished  indirectly. 
Through  all  such  attempts  the  court  will  look  to  the  end  sought 
to  be  reached ;  and,  if  that  would  trench  upon  a  power  of  the 
government,  the  law  creating  it  will  be  set  aside,  or  its  enforce- 
ment restrained.  Thus,  in  Henderson  v.  Mayor,  etc.,  92  U.  S. 
259,  268,  a  statute  of  New  York  provided  tibat  the  master  or 
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owner  of  any  vessel  bringing  passengers  from  foreign  ports  into 
the  port  of  New  York  should  give  a  bond  in  the  snm  of  $300  for 
each  passenger  landed,  against  his  becoming  a  public  charge  for 
four  years  thereafter,  or  pay  within  twenty-four  hours  thereafter 
$150  for  each  passenger,  and  that,  if  neither  bond  was  given  nor 
payment  made,  a  penalty  of  $500  for  such  failure  would  be  in- 
eurred,  which  should  be  a  lien  upon  the  vessel.  It  was  contended 
that  the  object  of  the  requirement  was  not  taxation,  but  protection 
against  pauperism,  and,  therefore,  valid  as  within  the  police  power. 
But  the  court  said  that,  in  whatever  language  the  statute  may  be 
framed,  its  purpose  must  be  determined  by  its  reasonable  and 
natural  effect,  and,  judged  by  that  criterion,  the  tax  was  either  on 
the  owners  of  the  vessel,  for  the  right  of  landing  passengers,  or 
upon  the  passengers  themselves,  and  that,  therefore,  the  statute 
was  a  regulation  of  commerce,  and  void.  To  the  same  purport  is 
the  familiar  case  of  Brown  v.  Maryland,  12  Wheat,  419,  so  often 
eited  in  this  court,  where  it  was  contended  that  a  license  tax  re- 
quired  of  an  importer  to  sell  his  goods  while  held  in  bulk  as 
imported  was  a  tax  only  upon  his  occupation.  But  the  court 
observed  that  this  was  only  changing  the  form,  without  varying 
the  substance,  of  the  tax,  adding  that "  it  is  treating  a  prohibition 
which  is  general  as  if  it  were  coniined  to  a  particular  mode  of 
doing  the  forbidden  thing.  All  must  perceive  that  a  tax  on  the 
sale  of  an  article  imported  only  for  sale  is  a  tax  on  the  article  it- 
self." 

Looking  now  at  the  tax  in  this  case  upon  the  plaintiff  in  error, 
we.  are  unable  to  perceive  that  it  falls  within  the  doctrines  of  any 
of  the  cases  cited,  to  which  we  fully  assent,  not  doubting  their 
correctness  in  any  particular.  It  is  not  a  tax,  in  terms,  upon  the 
capital  stock  of  the  company,  nor  upon  any  bonds  of  the  United 
States  composing  a  part  of  that  stock.  The  statute  designates  it 
as  a  tax  upon  the  "  corporate  franchise  or  business  "  of  the  com- 
pany, and  reference  is  only  made  to  its  capital  stock  and  dividends 
for  the  purpose  of  determining  the  amount  of  the  tax  to  be 
exacted  each  year.  By  the  term  '^corporate  franchise  or  busi- 
ness," as  here  used,  we  understand  is  meant  (not  referring  to 
corporations  sole,  which  are  not  usually  created  for  commer- 
cial business)  the  right  or  privilege  given  by  the  state  to 
two  or  more  persons  of  being  a  corporation,  that  is,  of  doing  busi- 
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nesB  ia  a  corporate  capacity,  and  not  the  privilege  or  franchise 
which,  when  incorporated,  the  company  may  exercise.  The  right 
or  privilege  to  be  a  corporation,  or  to  do  business  as  such  a  body,  is 
one  generally  deemed  of  value  to  the  corporators,  or  it  would  not 
be  sought  in  such  numbers  as  at  present.  It  is  a  right  or  privi- 
lege by  which  several  individuals  may  unite  themselves  under  a 
common  name,  and  act  as  a  single  person,  with  a  succession  of 
members,  without  dissolution  or  suspension  of  business,  atid  with 
a  limited  individual  liability.  The  granting  of  such  right  or  privi- 
lege rests  entirely  in  the  discretion  of  the  state,  and,  of  course,  when 
granted,  may  be  accompanied  with  such  conditions  as  its  legisla- 
ture may  judge  most  befitting  to  its  interests  and  policy.  It  may 
require,  as  a  condition  of  the  grant  of  the  franchise,  and  also  of  its 
continued  exercise,  that  the  corporation  pay  a  specific  sum  to  the 
state  each  year  or  month,  or  a  specific  portion  of  its  gross  receipts, 
or  of  the  profits  of  its  business,  or  a  sum  to  be  ascertained  in  any 
convenient  mode  which  it  may  prescribe.  The  validity  of  the 
tax  can  in  no  way  be  dependent  upon  the  mode  which  the  state 
may  deem  fit  to  adopt  in  fixing  the  amount  for  any  year  which  it 
will  exact  for  the  franchise,  l^o  constitutional  objectioji  lies  in 
the  way  of  a  legislative  body  prescribing  any  mode  of  measure- 
ment to  determine  the  amount  it  will  charge  for  the  privileges  it 
bestows.  It  may  well  seek  in  this  way  to  increase  its  revenue  to 
tlie  extent  to  which  it  has  been  cut  ofi  by  the  exemption  of  other 
property  from  taxation.  As  its  revenues  to  meet  its.  expenses  are 
lessened  in  one  direction,  it  may  look  to  any  other  prop- 
erty as  sources  of  revenue  which  is  not  exempted  from  taxation. 
Its  action  in  this  matter  is  not  tlie  subject  of  judicial  inquiry  in  a 
federal  tribunal.  As  was  said  in  Delaware  Railroad  Tax  Case, 
18  Wall.  206,  231:  '^  The  state  may  impose  taxes  upon  the  cor- 
poration as  an  entity  existing  under  its  laws,  as  well  as  upon  the 
capital  stock  of  the  corporation,  or  its  separate  corporate  property; 
and  the  manner  in  which  its  value  shall  be  assessed,  and  the  rate 
of  taxation,  however  arbitrary  or  capricious,  are  mere  matters  of 
legislative  discretion.  It  is  not  for  us  to  suggest  in  any  case  that 
a  more  equitable  mode  of  assessment  or  rate  of  taxation  might  be 
adopted  than  the  one  prescribed  by  the  legislature  of  the  state.  Our 
only  concern  is  with  the  validity  of  the  tax.  All  else  lies  beyond 
the  domain  of  our  jurisdiction."    It  is  true,  as  said  by  this  court 
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in  California  v.  Railroad  Co.,  127  U.  S.  41;  8  Sup.  Ct.  Eep'r,  1073; 
that  the  taxation  of  a  corporate  franchise  has  no  limitation  but  the 
discretion  of  the  taxing  power;  and  its  valne  is  not  measured  Uke 
that  of  property,  but  may  be  fixed  at  any  sum  that  the  legislature 
may  choose.  It  may  be  arbitrarily  laid,  without  any  valuation  put 
upon  the  franchise.  If  any  hardship  -or  oppression  is  created  by 
the  amount  exacted,  the  remedy  must  be  sought  by  appeal  to  the 
legislature  of  the  state.  It  cannot  be  furnished  by  the  federal 
tribunals.  The  tax  in  the  present  case  would  not  be  aflEected  if 
the  nature  of  the  property  in  which  the  whole  capital  stock  is  in- 
vested were  changed,  and  put  into  real  property  or  bonds  of  New 
York,  or  of  the  other  states.  From  the  very  nature  of  the  tax, 
being  laid  upon  a  franchise  given  by  the  state,  and  revocable  at 
pleasure,  it  cannot  be  affected  in  any  way  by  the  character  of  the 
property  in  which  its  capital  stock  is  invested.  The  power  of  the 
state  over  its  corporate  franchise,  and  the  conditions  upon  which 
it  shall  be  exercised,  is  as  ample  and  plenary  in  the  one  case  as  in 
the  other. 

In  some  states  the  franchises  and  privileges  of  a  corporation  are 
declared  to  be  personal  property.  Such  was  the  case  in  New 
York  with  reference  to  the  privileges  and  franchises  of  savings 
banks.  They  were  so  declared  by  a  law  passed  in  1866,  and  made 
liable  to  taxation  to  an  amount  not  exceeding  the  gross  sum  of  the 
surplus  earned,  and  in  the  possession  of  the  banks.  The  law  was 
sustained  by  the  court  of  appeals  of  the  state  in  Bank  v.  City  of 
Rochester,  37  N.  Y.  366,  8r)7,  although  the  bank  had  a  portion  of 
its  property  invested  in  Utiited  States  bonds.  In  its  opinion 
the  court  observed  that,  in  declaring  the  privileges  and  franchises 
of  a  bank  to  be  personal  property,  the  legislature  adopted  no  novel 
principle  of  taxation;  that  the  powers  and  privileges  which  constitute 
the  franchises  of  a  corporation  were  in  a  just  sense  property,  quite 
distinct  and  separate  from  the  property  which,  by  the  use  of  such 
franchises,  the  corporation  might  acquire;  that  they  might  be  sub- 
jected to  taxation  if  the  legislature  saw  fit  so  to  enact;  that,  such 
taxation  being  within  the  power  of  the  legislature,  it  might  pre- 
scribe a  rule  or  test  of  their  value;  that  all  franchises  were  not  of 
equal  value,  their  value  depending  in  some  instances  upon  the 
nature  of  the  business  authorized,  and  the  extent  to  which  per- 
mission was  given  to  multiply  capitsd  for  its  prosecution;  and 
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tliat,  the  tax  being  upon  the  franchises  and  privileges,  it  was  un- 
important in  what  manner  the  property  of  the  corporation  was 
invested.  And  the  court  added:  ^^  It  is  true  that,  where  a  state 
tax  is  laid  upon  the  property  of  an  individual  or  a  corporation,  so 
much  of  their  property  as  is  invested  in  United  States  bonds  is  to 
be  treated,  for  the  purposes  of  assessment,  as  if  it  did  not  exist. 
But  this  rule  can  have  no  application  to  an  assessment  upon  a 
franchise,  where  a  reference  to  property  is  made  only  to  ascertain 
the  value  of  the  thing  assessed.''  And  again :  *'  It  must,  there- 
fore, be  regarded  as  sound  doctrine  to  hold  that  the  state,  in  grant- 
ing a  franchise  to  a  corporation,  may  limit  the  powers  to  be  exer- 
cised under  it,  and  annex  conditions  to  its  enjoyment,  and  make 
it  contribute  to  the  revenues  of  the  state.  If  the  grantee  accepts 
the  boon,  it  must  bear  the  burden." 

This  doctrine  of  the  taxability  of  the  franchises  of  a  corporation 
without  reference  to  the  character  of  the  property  in  which  its 
capital  stock  or  its  deposits  are  invested  is  sustained  by  the  judg- 
ments in  Society  v.  Goite  and  Institution  v.  Massachusetts,  which 
were  before  this  court  at  the  December  term,  1867.  6  Wall.  694, 
61 1.  In  the  first  of  these  cases,  it  appeared  that  a  law  of  Connecticut 
of  1863  provided  that  savings  banks  in  that  state  should  make  an 
annual  return  to  the  comptroller  of  public  accounts  ''  of  the  total 
amounts  of  all  deposits  in  them,  respectively,  on  the  1st  day  of 
July  in  each  successive  year,"  and  should  pay  to  the  treasurer  of 
the  state  a  sum  equal  to  three-fourths  of  one  per  cent  on  the  total 
amount  of  deposits  in  such  banks  on  those  days,  and  that  the  tax 
should  be  in  lieu  of  all  other  taxes  upOn  the  banks  or  their  depos- 
its. On  the  1st  day  of  July,  1863,  the  Society  for  Savings,  one 
of  the  banks,  had  invested  over  $500,000  of  its  deposits  in  securi- 
ties of  the  United  States,  which  were  declared  by  congress  to  be 
exempted  from  taxation  by  state  authority,  whether  held  by  indi- 
viduals, corporations  or  associations.  12  Stat.  346.  Upon  the 
amount  of  its  deposits  thus  invested  the  society  refused  to  pay  the 
sum  equal  to  the  prescribed  percentage.  In  a  suit  brought  by  the 
treasurer  of  the  state  to  recover  the  tax,  the  payment  of  which 
was  thus  refused,  the  supreme  court  of  Connecticut  held  that  the 
tax  was  not  on  property,  but  on  the  corporation  as  such.  The 
case  being  brought  here  the  judgment  was  affirmed,  this  court  hold- 
ing that  the  tax  was  on  the  franchise  of  the  corporation,  and  not 
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upon  its  property,  and  the  fact  that  a  part  of  the  deposits  was  in- 
vested in  securities  of  the  United  States  did  not  exempt  the  so- 
ciety from  the  tax.  Said  the  court :  "  Nothing  can  be  more  cer- 
tain in  legal  decision  than  that  the  privileges  and  franchises  of  a 
private  corporation,  and  all  trades  and  avocations  by  which  the 
citizens  acquire  a  livelihood,  may  be  taxed  by  a  state  for  the 
support  of  the  state  government.  Authority  to  that  effect  resides 
in  the  state  independent  of  the  federal  government,  and  is  wholly 
unaffected  by  the  fact  that  the  corporation  or  individual  has  or 
has  not  made  investment  in  federal  securities."  It  was  contended 
in  that  case  that  the  deposits  in  the  bank  were  subjected  to  taxa- 
tion from  the  fact  that  the  extent  of  the  tax  was  determined  by 
their  amount.  But  the  court  said  :  ^'  Keference  is  evidently  made 
to  the  total  amount  of  deposits  on  the  day  named,  not  as  the  sub- 
ject-matter for  asseesmeut,  but  as  the  basis  for  computing  the  tax 
required  to  be  paid  by  the  corporation  defendants.  They  enjoy 
important  privileges,  and  it  is  just  that  they  should  contribute  to 
the  public  burdens.  Views  of  the  defendants  are  that  the  sum 
required  to  be  paid  to  the  treasury  of  the  state  is  a  tax  on  the 
assets  of  the  institution,  but  there  is  not  a  word  in  the  provision 
which  gives  any  satisfactory  support  to  that  proposition.  Differ- 
ent modes  of  taxation  are  adopted  in  different  states,  and  even  in 
the  same  state,  at  different  periods  of  their  history.  Fixed  sums 
are  in  some  instances  required  to  be  annually  paid  into  the  treas- 
ury of  the  state,  and  in  others  a  prescribed  percentage  is  levied  on 
the  stock,  assets  or  property  owned  or  held  by  the  corporation, 
while  in  others  the  sum  required  to  be  paid  is  left  indefinite,  to 
be  ascertained  in  some  mode  by  the  amount  of  business  which  the 
corporation  shall  transact  within  a  defined  period.  Experience 
shows  that  the  latter  mode  is  better  calculated  to  effect  justice 
among  the  corporations  required  to  contribute  to  the  public  bur- 
dens than  any  other  which  has  been  devised,  as  its  tendency  is  to 
graduate  the  required  contribution  to  the  value  of  the  privileges 
granted,  and  to  the  extent  of  their  exercise.  Existence  of  the 
power  is  beyond  doubt;  and  it  rests  in  the  discretion  of  the  legis- 
lature whether  they  will  levy  a  fixed  sum,  or,  if  not,  to  determine 
in  what  manner  the  amount  shall  be  ascertained."     Page  G08. 

In  the  second  case  mentioned  (Institution  v.  Massachusetts)  it 
appeared  that  the  statute  of  Massachusetts,  passed  in  1862,  levy- 


488  HoMs  Iks.  Co.  v.  Nbw  Yobk. 

ing  taxes  on  certain  insurance  companies  and  depositors  in  savings 
banks,  provided  that  every  institution  for  savings  incorporated 
under  its  laws  should  pay  to  the  commonwealth  a  tax  of  one-half 
of  one  per  cent  per  annum  on  the  amount  of  its  deposits,  to  be  as- 
sessed, one-half  of  said  annual  tax  on  the  average  amount  of  its 
deposits  for  the  six  mouths  preceding  the  1st  day  of  May,  and 
the  other  half  on  the  average  amount  of  its  deposits  for  the  six 
months  preceding  the  Ist  day  of  November.  The  Provident  In- 
stitution for  Savings  in  that  state  was  authorized  to  invest  its 
deposits  in  seciurities  of  the  United  States.  Its  average  amount 
of  deposits  for  the  six  months  preceding  the  1st  day  of  May,  1865, 
was  over  eight  millions,  of  wliich  over  one  million  was  invested 
in  such  securities.  It  paid  all  the  taxes  demanded  except  on  the 
portion  which  was  thus  invested.  Upon  that  it  declined  to  pay  the 
tax.  In  a  suit  brought  by  the  commonwealth  to  recover  the  same, 
the  supreme  judicial  court  of  the  state  held  that  the  tax  was  one 
on  the  franchise  of  the  company,  and  not  on  property,  and,  there- 
fore, gave  judgment  for  the  commonwealth.  The  case  being 
brought  here,  the  judgment  was  affirmed.  In  deciding  the  case 
this  court  said,  referring  to  a  section  of  the  statute  under  which 
the  tax  was  levied :  "  *  Deposits,'  as  the  word  is  employed  in  that 
section,  are  the  sums  received  by  the  institution  from  depositors 
without  regard  to  the  nature  of  the  funds.  They  are  not  capital 
stock,  in  any  sense,  nor  are  they  even  '  investments,'  as  the  word  is 
there  used,  which  simply  means  the  sums  received,  wholly  irre- 
spective of  the  disposition  made  of  the  same,  or  their  market 
value."  And,  speaking  of  the  difference  existing  between  taxes 
upon  franchises  and  taxes  upon  property,  it  said:  "Franchise 
taxes  are  levied  directly  by  an  act  of  the  legislature,  and  the  cor- 
porations are  required  to  pay  the  amount  into  the  state  treasury. 
They  differ  from  property  taxes,  as  levied  for  state  and  municipal 
purposes  in  the  basis  prescribed  for  computing  the  amount,  in  the 
manner  of  assessment,  and  in  the  mode  of  collection."  And 
again:  "Comparative  valuation  in  assessing  property  t-axes,  is 
the  basis  of  computation  in  ascertaining  the  amount  to  be 
contributed  by  an  individual ;  but  the  amount  of  a  franchise  tax 
depends  upon  the  business  transacted  by  the  corporation,  and  the 
extent  to  which  they  have  exercised  the  privileges  granted  in 
their  charter."     Pages  631,  632.    The  court  also  referred  to  a 
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decision  made  by  the  supreme  court  of  the  state  to  the  effect  that 
the  assessment  imposed  was  to  be  regarded  as  an  excise  or  duty  on 
the  privilege  or  franchise  of  the  corporation,  not  as  a  tax  on  the 
moneys  in  its  hands  belonging  to  the  depositors.  It  was  the  cor- 
poration, it  said,  that  was  to  make  the  payment ;  and,  if  it  failed 
to  do  so,  it  was  liable  not  only  to  an  action  for  the  amount  of  the 
tax,  but  might  also  be  enjoined  from  the  future  exercise  of  its 
franchise  until  all  taxes  should  be  fully  paid.  Com.  v.  Bank,  5 
Allen,  431.  And  the  court  held  that  the  valuation  of  the  prop- 
erty had  nothing  to  do  with  determining  the  amount  of  the  tax, 
but  that  the  amount  depended  on  the  average  amount  of  deposits 
for  the  six  months  preceding  the  respective  days  named,  and  that 
there  was  no  necessary  relation  between  the  average  amount  of 
the  deposits  and  the  amount  of  property  owned  by  the  institution ; 
and,  not  being  a  property  tax,  it  was  to  be  considered  as  a  fran- 
chise tax  laid  upon  the  corporation  for  the  privileges  conferred  b^ 
its  charter,  which,  by  all  tlie  authorities,  it  was  competent  for  the 
state  to  tax,  irrespective  of  what  disposition  the  institution  had 
made  of  its  funds,  or  in  what  manner  they  had  been  invested. 

In  Hamilton  Co.  v.  Massachusetts,  6  Wall.  632,  a  statute  of 
Massachusetts,  which  required  corporations  having  a  capital  stock 
divided  into  shares  to  pay  a  tax  of  a  certain  percentage  upon  the 
excess  of  the  market  value  of  such  stock  over  the  value  of  its  real 
estate  and  machinery  was  sustained  as  a  statute  imposing  a  franchise 
tax,  notwithstanding  a  portion  of  the  property  which  went  to  make 
the  excess  of  the  market  valile  consisted  of  securities  of  the  Clnited 
States;  this  court,  however,  placing  its  decision  upon  the  fact  that, 
under  the  provisions  of  the  state  constitution,  and  the  practice 
under  it,  the  tax  had  been  so  considered  by  the  highest  tribunal 
of  the  state.  This  decision  goes  much  further  than  is  necessary 
to  sustain  the  judgment  of  the  court  of  appeals  of  New  York  in 
the  present  case.  In  this  case,  we  hold,  as  well  upon  general 
prindiples  as  upon  the  authority  of  the  first  two  cases  cited  from 
6  Wallace,  that  the  tax  for  which  the  suit  is  brought  is  not  a  tax  on 
the  capital  stock  or  property  of  the  company,  but  upon  its  corpo- 
rate franchise,  and  is  not,  therefore,  subject  to  the  objection  stated 
by  counsel,  because  a  portion  of  its  capital  stock  is  invested  in 
securities  of  the  United  States. 

Nor  is  the  objection  tenable  that  the  statute,  in  imposing  such 
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« 
tax,  conflicts  with  the  last  clause  of  the  first  section  of  the  four- 
teenth amendment  of  the  constitution  of  the  United  States,  declar- 
ing that  no  state  shall  deprive  any  person  within  its  jurisdiction 
of  the  equal  protection  of  the  laws.  It  is  conceded  that  corpora- 
tions are  "  persons,"  within  the  meaning  of  this  amendment.  It 
has  been  so  decided  by  this  court.  Mining  Co.  v.  Pennsylvania, 
126  U.  S.  181;  8  Sup.  Ct.  Rep'r,  787.  But  the  amendment  does 
not  prevent  the  classification  of  property  for  taxation  —  subjecting 
one  kind  of  property  to  one  rate  of  taxation,  and  another  kind  of 
property  to  a  different  rate  —  distinguishing  between  franchises, 
licenses  and  privileges,  and  visible  and  tangible  property,  and  be- 
tween real  and  personal  property.  Nor  does  the  amendment  pro- 
hibit special  legislation.  Indeed,  the  greater  part  of  all  legislation 
is  special,  either  in  the  extent  to  which  it  operates,  or  the  objects 
sought  to  be  obtained  by  it.  And,  when  such  legislation  applies 
to  artificial  bodies,  it  is  not  open  to  objection  if  all  such  bodies 
are  treated  alike,  under  similar  circumstances  and  conditions  in 
respect  to  the  privileges  conferred  upon  them,  and  the  liabilities 
to  which  they  are  subjected.  Under  the  statute  of  New  York,  all 
coi*porations,  joint-stock  companies  and  associations  of  the  same 
kind  are  subjected  to  the  same  tax.  There  is  the  same  rule  appli- 
cable to  all  under  the  same  conditions,  in  determining  the  rate  of 
taxation.  There  is  no  discrimination  in  favor  of  one  against  an- 
other of  the  same  class.  See  Barbier  v.  ConoUy,  113  U.  S.  82;  5 
Sup.  Ot.  Rep'r,  357;  Soon  Hing  v.  Crowley,  113  U.  S.  709;  5  Sup. 
Ct.  Rep'r,  730;  Railroad  Co.  v.  Humes,  115  U.  S.  523;  6  Sup. 
Ct.  Rep'r,  110;  Railroad  Co.  v.  Mackey,  127  U.  S.  209;  8  Sup.  Ct. 
Rep'r,  1161;  Railroad  Co.  v.  Beckwith,  129  U.  S.  32;  9  Sup.  Ot. 
Rep'r,  207. 

Judgment  afiirmed. 

Miller,  J.  Mr.  Justice  Harlan  and  myself  dissent  from  the 
judgment  in  this  case  because  we  think  that,  notwithstanding  the 
peculiar  language  of  the  statute  of  New  York,  the  tax  in  contro- 
versy is,  in  effect,  a  tax  upon  bonds  of  the  United  States  held  by 
the  insurance  company. 

Taxation  of  corporationB  and  corporato  secnritieB. —  A  law  of  Pennayl vania 
provided  that  aU  moneyed  securities  should  be  subject  to  an  annual  state  tax 
of  three  mills  on  the  dollar  of  their  actual  value,  except  bonds  and  other  secu- 
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rities  iBBaed  by  corporations,  which  should  be  taxed  at  three  mills  on  the  dol-' 
lar  of  their  nominal  or  par  value.  The  latter  tax  was  to  be  paid  by  the  cor- 
poration out  of  any  intererst  payable  on  the  bonds.  The  law  was  held  not  to 
be  in  conflict  with  the  constitution  of  the  United  States,  either  because  the  tax 
was  on  the  face  value  of  the  bonds,  instead  of  their  actual  value,  or  because 
there  was  no  provision  for  notice  to  the  owners  of  the  bonds.  Bell's  Gap  R. 
Co.  V.  Pennsylvania,  134  U.  S.  232. 

Whether  a  corporation  is  doing  business  within  a  state  so  as  to  subject  it  to 
taxation  therein  under  its  revenue  laws  is  a  question  considered  in  People  v. 
American  Bell  Tel.  Co.,  117  N.  Y.  241,  and  Standard  Underground  Cable  Co.  v. 
Attorney.Generai,  19  Atl.  Rep'r,  783. 


Western  Union  Tel.  Co.  v.  Beid  bt  al. 

(lOS.  £.  EL  020;  88Ga.401.) 

1 .  Tblbqrafh  Comfanibs.  Mistake  in  Transmittino  Mbssagb.  Dam* 
AOBS.  Where  goods  ordered  by  telegraph  were  sent  to  the  wrong  place,  in 
consequence  of  an  error  of  the  company  in  repeating  the  dispatch  at  an  inter- 
mediate point,  and  sending  it  forward,  the  measure  of  damages  is  not  the  full 
value  of  the  goods  at  the  place  to  which  they  should  have  been  sent,  with  no 
deduction  for  their  value  at  the  place  to  which  they  were  actually  sent.  A 
person  injured  by  the  negligent  act  of  another  must  use  reasonable  diligence 
to  repder  the  damage  as  little  as  practicable,  after  discovery  of  the  negligence 
and  its  probable  consequences. 

Mcbolntyre  <&  Maclntyre  for  plaintifi  in  error.  W.  M,  Harn- 
mond  for  defendants  in  error. 

Bleckley,  C.  J.  Beid  Bros,  sent  a  telegram  from  Thomasville 
to  New  York,  ordering  sacks.  In  repeating  the  telegram  at 
Savannah,  there  was  an  omission  to  show  that  it  was  sent  from 
Thomasville.  In  consequence  of  this  omission,  the  sacks  were 
forwarded  by  common  carrier  to  Savannah.  In  a  suit  by  Eeid 
Bros,  against  the  company,  a  recovery  was  had  upon  the  basis  of  the 
value  of  the  sacks  at  Thomasville,  without  any  deduction  of  their 
value  at  Savannah.  We  think  this  was  error.  The  mistake  was  dis- 
covered in  time  to  order  the  sacks  to  be  forwarded  from  Savannah  to 
Thomasville,  or  to  direct  the  sale  of  them  to  be  made  at  Savannah. 
Neither  was  done.  Beid  Bros,  paid  their  correspondent  for  them,  but 
took  no  measures  to  have  them  sold  at  Savannah,  forwarded  to 
Thomasville,  or  abandoned  to  the  telegraph  company.  Surely,  one 
of  these  measures  was  essential  to  a  recovery  of  their  full  value  at 
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Tiiomasville.  The  bill  of  lading  was  sent  to  them,  and  the  title 
to  the  sacks  is  still  in  them.  The  carrier  is  responsible  to  them. 
Speaking  generally,  they  have  the  sacks  now.  This  being  so,  it 
would  seem  plain  equity  that  the  value  of  the  sacks  where  they 
are  should  be  deducted  from  the  amount  of  the  recovery.  The 
authorities  all  hold  that  it  is  the  duty  of  the  injured  party  to  ex- 
ercise some  degree  of  diligence  in  rendering  the  damage  of  a 
negligent  act  as  little  as  practicable.  Marr  v.  Telegraph  Co., 
(Tenn.),  8  S.  W.  Rep'r,  496.  It  is  suggested  that  Manufacturing 
Co.  V.  Rucker,  80  Ga.  291;  4  S.  E.  Rep'r,  885,  conflicts  with  this 
doctrine,  but  we  think  an  examination  of  the  case  will  show 
that  it  does  not.  See  Mather  v.  Butler  Co.,  28  Iowa,  253;  State 
V.  Powell,  44  Mo.  436.  The  principle  which  we  seek  to  apply  in 
this  case  is  found  in  Grey  Tel.  100  ;  Telegraph  Co.  v.  Hobson,  15 
Gratt.  122.  See  Leonard  v.  Telegraph  Co.,  41  N.  T.  644.  The 
great  fact  which  stands  out  before  our  minds  is  that  wherever  the 
sacks  may  be  and  whatever  they  may  be  worth,  Reid  Bros, 
still  own  them,  have  the  title  to  them,  and  yet  they  have  re- 
covered of  the  telegraph  company  their  full  value.  We  think  the 
measure  of  damages  recognized  by  the  court  was  not  the  proper 
orie,  and  that  there  should  be  a  new  trial. 
Judgment  reversed. 

See  Postal  Tel.  Cable  Co.  v.  Lathrop,  1  Am.  R.  R.  &  Corp.  Rep.  376;  WeaU 
era  Union  Tel.  Co.  v.  Moore.  1  Am.  R.  R,  &  Corp.  Rep.  638;  Kemp  v.  West- 
ern Union  Tel.  Co.  ante;  Western  Union  Tel.  Co.  ▼.  Reid,  ante. 


DwiNELLE  v.  New  York  Central,  kto.,  B.  Co. 

(24  N.  E.  R.  819;  120  N.  Y.  117.) 

1.  Cabriers  of  Passenobrs.  Sleeping-car  Porter  is  Servant  of  Rail- 
ROAD  Company.  The  plaintiff  was  a  passenger  on  one  of  the  defendant's  trains 
from  Geneva  to  New  York,  which  had  been  detained  by  a  washout.  He  also 
occupied  a  section  in  a  sleeping-car  attached  to  the  train.  It  became  necessary 
to  remove  to  a  special  train  for  Utica,  to  which  the  porter  assisted  him.  The 
two  then  had  some  words  about  the  plaintiff's  sleeping-car  ticket,  which  the 
porter  had  and  refused  to  give  up.  The  journey  was  to  be  completed  on  a 
special  train  from  Utica,  and  the  plaintiff  insisted  on  something  as  evidence  of 
his  right  to  sleeping-car  accommodations.  The  porter  then  accompanied  the 
plaintiff  outside  the  train  to  introduce  him  to  the  sleeping-car  conductor.   The 
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porter  pointed  oat  the  conductor  and  turned  to  go.  The  plaintiff  insisted  on 
something  more,  and  took  hold  of  his  aifieve  to  detain  him,  whereupon  the 
porter  struck  him  a  severe  blow  in  the  face,  inflicting  the  injuries  for  which 
the  suit  was  brought.  Held,  that  the  porter  was  the  servant  of  the  defendant 
when  engaged  in  the  performance  of  its  duties  and  obligations  toward  its  pas- 
sengers, and  that  the  defendant  was  liable  for  his  acts  while  so  engaged  the 
same  as  if  it  employed  and  paid  him. 

2.  Whether  the  porter  was  at  the  time  engaged  in  the  line  of  his  duties  as 
a  servant  of  the  defendant  company  was  a  question  of  fact  for  the  jury. 

3.  Carrier  Liaslb  for  WzUiFUL  Injury  of  Passengers  by  Sbrvaett. 
A  carrier,  who  undertakes  to  transport  a  passenger  and  intrusts  the  execution 
of  the  contract  to  its  servants,  is  bound  absolutely  to  protect  such  passenger 
from  the  misconduct  and  violence  of  such  servants  while  engaged  in  perform* 
ing  the  contract. 

4.  Ddtibs  Involved  ih  the  Contract  of  Carriage.  It  is  the  duty  of 
the  servants  of  the  carrier  to  afford  the  passenger,  or  assist  him  in  obtaining, 
such  information  as  may  be  necessary  to  enable  him  to  complete  his  journey 
successfully.  In  this  case  it  cannot  be  said  as  matter  of  law  that  the  porter 
had  completed  his  duty  to  the  plaintiff,  but  it  Is  a  question  of  fact  for  the  jury 
whether  he  was  acting  at  the  time  in  the  line  of  his  duties. 

THIS  is  an  appeal  from  a  judgment  of  the  general  term,  first  de- 
partment, affirming  a  judgment  dismissing  plaintiff's  com- 
plaint. 

The  facts  proven  upon  the  trial  were  that  plaintiff  purchased 
tickets  for  himself  and  wife  from  Geneva  to  New  York,  for  a 
continuous  passage  in  the  ordinary  car  upon  defendant's  road,  and 
also  tickets  for  a  section  in  a  sleeping-car  in  the  same  train  from 
the  porter,  there  being  no  other  person  acting  as  conductor  thereof, 
and  paid  him  for  the  same.  In  due  run,  he  would  have  reached 
the  city  of  New  York  the  next  morning,  but,  upon  awakening 
next  morning,  he  learned  the  train  was  detained  at  Utica  owing 
to  a  washout  near  Amsterdam  ;  and  the  plaintiff,  with  the  other 
passengers,  after  waiting  until  nearly  noon,  was  informed  by  the 
porter  of  the  sleeping-car  that  he  was  required  to  take  another 
train  to  the  washout,  and  there,  after  passing  the  washout,  to  take 
still  another  train  to  be  carried  to  New  York  city.  The  porter 
took  the  hand  baggage  of  plaintiff  and  his  wife,  and  conducted 
them  to  the  train  they  were  required  to  take  from  Utica  to  the 
washout.  The  porter,  carrying  their  luggage  or  parcels,  conducted 
them  to  the  sleeping-car  which  formed  a  part  of  the  train  plaintiff 
was  required  to  take,  but,  not  finding  a  vacant  seat  for  the  plaintiff 
and  his  wife  in  the  sleeping-car,  conducted  them  into  an  ordinary 
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coach  forming  a  part  of  this  train,  and  said  to  plaintiff,  very  likely 
another  sleeper  would  be  put  on  to  the  train,  and  then  the  plaintiffs 
could  have  a  seat  in  it.  There  were  no  vacant  seats  in  this  car, 
but  a  gentleman  gave  his  seat  to  the  plaintiff's  wife,  and  the 
plaintiff  remained  standing.  The  porter  deposited  their  luggage 
at  the  end  of  the  car  near  the  door.  The  porter  then  turned  to 
go  away  from  plaintiff,  and  walked  toward  the  rear  end  of  the  car. 
Plaintiff  then  stepped  after  the  porter,  pulled  his  sleeve  slightly, 
whereupon  the  porter  turned  toward  the  plaintiff,  and  the  plaintiff 
said  to  the  porter :  "  You  have  my  sleeping-car  ticket.  I  have 
nothing  to  show  on  the  other  side  of  the  washout  that  I  am  en- 
titled to  sleeping-car  accommodations.  I  wish  you  to  give  me 
something  before  you  leave  me.  Give  me  back  my  ticket,  so  that 
I  can  have  sleeping<;ar  accommodations  on  the  other  side  of  the 
washout.''  The  porter  replied :  "  I  keep  that  ticket  to  show  to 
the  company."  The  plaintiff  said  to  the  porter :  "  If  you  cannot 
give  me  that,  then  take  me  to  the  ticket-office  here,  and  tell  them 
how  things  are,  and  ask  them  to  give  me  some  check  or  ticket 
which  I  can  show  to  the  conductor  on  the  other  side  of  the  wash- 
out." The  porter  refused  to  go  to  the  office  with  the  plaintiff  as 
requested,  and  then  the  plaintiff  requested  the  porter  to  make  the 
plaintiff  acquainted  with  the  sleeping-car  conductor  who  was  go- 
ing upon  the  train,  and  the  porter  replied  that  he  would  show  the 
plaintiff  the  conductor.  The  plaintiff  and  the  porter  thereupon 
left  the  car  and  walked  along  by  the  side  of  the  train,  and,  as  they 
were  passing  along,  the  porter  pointed  out  a  group  of  men  wear- 
ing railroad  uniforms,  and  said :  "  There  is  the  conductor."  Plain- 
tiff then  said  to  the  porter :  "  He  does  not  know  me.  Take  me 
to  him,  and  make  me  acquainted  with  him,  and  tell  him  I  am  en- 
titled to  a  section  to  New  York."  The  porter  turned  to  go  away, 
saying:  "That  is  none  of  my  business."  Plaintiff  then  said, 
touching  the  porter  lightly  on  the  arm  :  "  You  must  not  leave 
me  without  some  satisfaction  in  this  business."  The  porter  there- 
upon said,  "  Take  your  hand  off  me,  or  Pll  hit  you,"  and  struck 
the  plaintiff  a  violent  blow  in  the  face,  knocking  the  plaintiff 
down,  and  rendering  him  unconscious.  These  acts  were  done  and 
declarations  made  in  the  yard  of  the  defendant  at  TTtica,  which  at 
the  time  contained  the  depot  and  station,  trains,  cars,  offices  and 
employes  of  the  defendant,  and  numerous  other  passengers  who 
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had  been  detained  at  this  point  on  account  of  the  washont.  The 
plaintiff  also  introduced  in  evidence  an  agreement  between  the 
defendant  and  the  New  York  Central  Sleeping-Car  Company,  the 
provisions  of  which  that  bear  upon  the  questions  in  this  case  will ' 
be  referred  to  in  the  opinion,  and  stated.  The  defendant  moved 
for  a  dismissal  of  the  complaint  upon  the  ground  that  the  plaintiff 
had  made  out  no  cause  of  action  against  the  defendant ;  that  the 
cause  of  action  stated  in  the  complaint  had  not  been  made  out ; 
that  the  act  complained  of  was  not  done  within  the  scope  of  the 
authority  of  the  person  who  did  the  act ;  that  the  act  complained 
of  was  not  done  by  any  servant  of  the  defendant  within  the  scope 
of  his  or  any  authority  he  had ;  that  the  act  complained  of  was 
not  done  by  any  servant  of  the  defendant  while  engaged  in  per- 
forming any  duty  which  the  defendant  owed  to  the  plaintiff ;  that 
the  act  complained  of  was  not  an  act  to  be  foreseen,  or  provided 
or  guarded  against,  by  the  defendant. 

Hugh  L.  Cole  for  appellant.    Frank  Loomis  for  respondent. 

Potter,  J.  (after  stating  the  facts  as  above).  The  defendant 
was  under  contract  obligations  to  transport  the  plaintiff  with  his 
wife  from  Geneva  to  the  city  of  New  York,  and  it  had  entered 
upon  the  performance  of  the  contract  when  further  performance 
was  temporarily  suspended  until  the  defendant  could  make  ar- 
rangements to  overcome  the  difficulty  and  obstruction  caused  by 
the  washout  of  its  road-bed.  While  this  was  being  done  the  plain- 
tiff was  a  passenger  of  the  defendant,  and  entitled  to  all  the  rights 
which  pertain  to  a  passenger  upon  a  train  moving  toward  the  point 
or  destination  specified  in  the  contract  of  carriage.  Among  the 
obligations  which  such  a  contract  imposes  upon  the  carrier  are '^  to 
protect  the  passenger  against  any  injury  from  negligence  or  will- 
ful misconduct  of  its  servants  while  performing  the  contract,  and 
of  his  fellow-passengers  and  strangers,  so'  far  as  practicable;  to 
treat  him  respectfully ;  and  to  provide  him  with  the  usual  accom- 
modations, and  any  information  and  facilities  necessary  for  the  full 
performance  of  tlie  contract  upon  the  part  of  the  carrier."  And 
these  obligations  continue  to  rest  upon  the  carrier,  its  servants 
and  employes,  while  such  contract  continues  and  is  in  process  of 
performance.    Thorpe  v.  Kailroad  Co.,  76  N.  Y.  402;  Stewart  v. 
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Railroad  Co.,  90  N.  Y.  688;  Parsons  v.  Eailroad  Co.,  113  N.  Y. 
356;  21  N.  E.  Rep'r,  145;  Thomp.  Carr.  60;  RaUway  Co.  v. 
Kroose,  30  Ohio  St.  222.  There  cannot  be  any  serious  question 
that  such  are  the  ordinary  duties  and  obligations  between  the  pas- 
senger and  the  carrier.  The  relation  of  the  plaintiff  and  defend- 
ant being  that  of  passenger  and  carrier,  with  the  duties  and 
obligations  to  each  other  resulting  from  such  relation,  these  ques- 
tions arise  and  require  consideration  in  the  determination  of  this 
case :  Was  the  sleeping-car  porter  the  agent  of  the  defendant  ? 
And,  if  so,  was  he  engaged  in  the  performance  of  his  duties 
as  such  agent  at  the  time  of  inflicting  the  blow  upon  the  plain- 
tiff? 

The  answer  to  the  first  question  is  that  the  porter  of  a  sleeping 
or  drawing-room  car,  even  in  cases  where  there  is  a  contract,  like 
the  contract  put  in  evidence  by  the  plaintiff  in  this  case,  between 
the  railroad  company,  which  sells  a  passage  ticket  in  its  ordinary 
coaches  to  a  passenger,  and  the  proprietors  of  a  sleeping-car,  who 
sell  a  ticket  to  the  same  passenger  for  a 'seat  and  berth  in  a  sleep- 
ing-car running  in  the  same  train,  is  the  servant  of  the  railroad 
company.  This  question  has  been  definitely  settled  by  the 
highest  court  in  this  state  and  of  the  United  States.  Thorpe  v. 
Railroad  Co.,  76  K  Y.  406 ;  Pennsylvania  Co.  v.  Roy,  102  U. 
S.  451.  The  contracts  in  those  two  cases  ai*e  in  all  essential 
respects  like  the  contract  in  this  case.  The  railroad  company  in 
those  cases,  as  in  this  case,  did  not  own  the  drawing-room  or  sleep- 
ing-car, nor  did  it  hire  or  pay  the  porter.  The  contract  required 
that  the  servants  employed  by  the  sleeping-car  company  sliould  be 
acceptable  to  the  railroad  company,  with  other  stipulations,  of  a 
correlative  character,  not  necessary  to  be  specified.  In  those 
cases  it  was  held  that  the  law  will  not  permit  a  railroad  company 
engaged  in  the  business  of  carrying  persons  for  hire,  through  any 
device  or  arrangem^t  with  a  sleeping-car  company  whose  cars 
are  used  by  the  railroad  and  constitute  a  part  of  its  train,  to  evade 
the  duty  that  is  imposed  upon  it  by  law,  and  that  the  defense 
that  the  porter  was  not  the  servant  of  the  railroad  company,  but 
of  the  sleeping  or  drawing-room  car  company,  is  not  a  defense  to 
the  railroad  company  ;  or,  rather,  in  the  language  of  Judge  An- 
drews, "  that  the  persons  in  charge  of  the  drawing-room  car  are 
to  be  regarded  and  treated,  in  respect  to  their  dealings  with  pas- 
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sengers,  as  the  servants  of  the  defendant  (the  railroad  company), 
and  that  the  defendant  is  responsible  for  their  acts  to  the  same  ex- 
tent as  if  they  were  directly  employed  by  the  company."  And  this 
court  in  the  same  case  (Thorpe  v.  Sailroad  Co.,  supra),  holds  that 
tlie  act  of  1858,  chapter  125,  introduced  by  the  plaintiff  in  the 
case  nnder  consideration,  authorizing  railroad  and  sleeping  and 
drawing-room  car  companies  to  make  contracts  of  that  character, 
carefully  provided  that  it  shonid  not  be  construed  to  exonerate  the 
railroad  company  from  the  payment  of  damages  for  injuries  in  the 
same  way  and  to  the  same  extent  as  if  the  cars  were  owned  and 
provided  by  the  railroad  company.  These  cases  hold,  as  mat 
ter  of  law,  that  the  porter  of  the  sleeping-car  is,  in  the  per- 
formance of  the  duties  and  obligations  of  the  railroad  company 
under  its  contract  to  carry  a  passenger,  the  servant  of  the  rail- 
road. 

The  second  of  the  above  questions  is,  was  the  sleeping-car  porter 
•engaged  in  the  performance  of  bis  duties  as  such  agent  at  the 
time  of  inflicting  the  blow  upon  the  plaintiff  ?  That  question 
must  in  this  and  similar  cases  depend  upon  the  evidence,  and  must 
be  determined  by  the  jury.  The  office  of  the  court  is  to  deter- 
mine what  facts  are  proper  to  be  submitted  to  the  jury  for  its  de- 
termination of  that  question.  We  think  the  evidence  in  this  case 
should  have  been  submitted  to  the  jury.  The  evidence  was  to  this 
effect :  That  the  defendant  had  contracted  to  carry  the  plaintiff 
to  New  York ;  that  the  contract  had  not  been  performed,  but  was 
in  process  of  performance ;  that  the  porter  was  actually  engaged 
in  the  performance  of  services  to  that  end  ;  that,  owing  to  the  in- 
terruption of  the  train  upon  which  the  defendant  was  carrying 
the  plaintiff  to  his  destination,  it  became  necessary  to  transfer  the 
plaintiff  to  another  train  ;  that  porter  so  informed  plaintiff,  and 
was  transferring  the  plaintiff  to  the  other  train,  with  his  luggage ; 
that  porter  was  the  person  of  whom  the  plaintiff  purchased  and 
paid  for  his  seat  and  berth,  and  to  whom  the  plaintiff  had  sur- 
rendered it  upon  demand,  and  was,  in  short,  the  only  person  with 
whom  the  plaintiff  had  any  business  relations  upon  the  train,  and 
was  the  only  person  who  represented  the  defendant,  or  whom  the 
defendant  had  in  any  manner  put  forward  or  presented  in  the 
sleeping-car  to  perform  the  duty  and  service  which  the  defendant 

owed  the  plaintiff.    Upon  these  and  other  facts  developed  upon 
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ing  taxes  on  certain  instiranoe  oompanies  and  depositors  in  savings 
banks,  provided  that  every  institution  for  savings  incorporated 
under  its  laws  slionid  pay  to  the  commonwealth  a  tax  of  one-half 
of  one  per  cent  per  annum  on  the  amount  of  its  deposits,  to  be  as- 
sessed, one-half  of  said  annual  tax  on  the  average  amount  of  its 
deposits  for  the  six  inontlis  preceding  the  1st  day  of  May,  and 
the  other  half  on  tlie  average  amount  of  its  deposits  for  the  six 
months  preceding  the  Ist  day  of  November.  The  Provident  In- 
stitution for  Savings  in  that  state  was  authorized  to  invest  its 
deposits  in  se(3urities  of  the  United  States.  Its  average  amount 
of  deposits  for  the  six  months  preceding  the  1st  day  of  May,  1865, 
was  over  eight  millions,  of  which  over  one  million  was  invested 
in  such  securities.  It  paid  all  the  taxes  demanded  except  on  the 
portion  which  was  thus  invested.  Upon  that  it  declined  to  pay  the 
tax.  In  a  suit  brought  by  the  commonwealth  to  recover  the  same, 
the  supreme  judicial  court  of  the  state  held  that  the  tax  was  one 
on  the  franchise  of  the  company,  and  not  on  property,  and,  there- 
fore, gave  judgment  for  the  commonwealth.  The  case  being 
brought  here,  the  judgment  was  atBnned.  In  deciding  the  case 
this  court  said,  referring  to  a  section  of  the  statute  under  which 
the  tax  was  levied :  "  *  Deposits,'  as  the  word  is  employed  in  that 
section,  are  the  sums  received  by  the  institution  from  depositors 
without  regard  to  the  nature  of  the  funds.  They  are  not  capital 
stock,  in  any  sense,  nor  are  they  even  '  investments,'  as  the  word  is 
there  used,  which  simply  means  the  sums  received,  wholly  irre- 
spective of  the  disposition  made  of  the  same,  or  their  market 
value."  And,  speaking  of  the  difference  existing  between  taxes 
upon  franchises  and  taxes  upon  property,  it  said:  '^ Franchise 
taxes  are  levied  directly  by  an  act  of  the  legislature,  and  the  cor- 
porations are  required  to  pay  the  amount  into  the  state  treasury. 
They  differ  from  property  taxes,  as  levied  for  state  and  municipal 
purposes  in  the  basis  prescribed  for  computing  the  amount,  in  the 
manner  of  assessment,  and  in  the  mode  of  collection."  And 
again:  ^^Comparative  valuation  in  assessing  property  t^xes,  is 
the  basis  of  computation  in  ascertaining  the  amount  to  be 
contributed  by  an  individual ;  but  the  amount  of  a  franchise  tax 
depends  upon  the  business  transacted  by  the  corporation,  and  the 
extent  to  which  they  have  exercised  the  privileges  granted  in 
their  charter."     Pages  631,  632.     The  court  also  referred  to  a 
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decision  made  by  the  Bnpreme  court  of  the  state  to  the  effect  that 
the  assessment  imposed  was  to  be  regarded  as  an  excise  or  duty  on 
the  privilege  or  franchise  of  the  corporation,  not  as  a  tax  on  the 
moneys  in  its  hands  belonging  to  the  depositors.  It  was  the  cor- 
poration, it  said,  that  was  to  make  the  payment ;  and,  if  it  failed 
to  do  so,  it  was  liable  not  only  to  an  action  for  the  amount  of.  the 
tax,  but  might  also  be  enjoined  from  the  future  exercise  of  its 
franchise  unibil  all  taxes  should  be  fully  paid.  Clom.  v.  Bank,  ,5 
Allen,  431.  And  the  court  held  that  the  valuation  of  the  prop- 
erty had  nothing  to  do  with  determining  the  amount  of  the  tax, 
but  that  the  amount  depended  on  the  average  amount  of  deposits 
for  the  six  mouths  preceding  the  respective  days  named,  and  that 
there  was  no  necessary  relation  between  the  average  amount  of 
the  deposits  and  the  amount  of  property  owned  by  the  institution ; 
and,  not  being  a  property  tax,  it  was  to  be  considered  as  a  fran- 
chise tax  laid  upon  the  corporation  for  the  privileges  conferred  bf 
its  charter,  which,  by  all  the  authorities,  it  was  competent  for  the 
state  to  tax,  irrespective  of  what  disposition  the  institution  had 
made  of  its  funds,  or  in  what  manner  they  had  been  invested. 

In  Hamilton  Co.  v.  Massachusetts,  6  Wall.  632,  a  statute  of 
Massachusetts,  which  required  corporations  having  a  capital  stock 
divided  into  shares  to  pay  a  tax  of  a  certain  percentage  upon  the 
excess  of  the  market  value  of  such  stock  over  the  value  of  its  real 
estate  and  machinery  was  sustained  as  a  statute  imposing  a  franchise 
tax,  notwithstanding  a  portion  of  the  property  which  went  to  make 
the  excess  of  the  market  value  consisted  of  securities  of  the  United 
States;  this  court,  however,  placing  its  decision  upon  the  fact  that, 
under  the  provisions  of  the  state  constitution,  and  the  practice 
under  it,  the  tax  had  been  so  considered  by  the  highest  tribunal 
of  the  state.  This  decision  goes  much  further  than  is  necessary 
to  sustain  the  judgment  of  the  court  of  appeals  of  New  York  in 
the  present  case.  In  this  case,  we  hold,  as  well  upon  general 
principles  as  upon  the  authority  of  the  first  two  cases  cited  from 
6  Wallace,  that  the  tax  for  which  the  suit  is  brought  is  not  a  tax  on 
the  capital  stock  or  property  of  the  company,  but  upon  its  corpo- 
rate franchise,  and  is  not,  therefore,  subject  to  the  objection  stated 
by  counsel,  because  a  portion  of  its  capital  stock  is  invested  in 
securities  of  the  United  States. 

Nor  is  the  objection  tenable  that  the  statute,  in  imposing  such 
VOL.  n. — 62 


500       DwixELLB  V.  New  York  Cektral,  etc.,  R  Co. 

for  his  comfort  and  safety.  This  daty  of  protecting  the  personal 
safety  of  the  passenger,  and  promoting  by  every  reasonable  means 
the  accomplishment  of  his  journey,  is  continuous,  and  embraces 
other  attentions  and  services  than  the  occasional  services  required 
in  giving  the  passenger  a  seat,  or  some  temporary  accommodation. 
Hence,  whatever  is  done  by  the  carrier  or  its  servants  which  in- 
terferes with  or  injures  the  health  or  strength  or  person  of  the 
traveler,  or  prevents  the  accomplishment  of  his  journey  in  the 
most  reasonable  and  speedy  manner,  is  a  violation  of  the  canier^s 
contract,  and  he  must  be  held  responsible  for  it.  The  idea  that 
the  servant  of  a  carrier  of  persons  may,  in  the  intervals  between 
rendering  personal  services  to  the  passenger  for  his  accommoda- 
tion^  assault  the  person  of  the  passens;er,  destroy  his  conscionsnessy 
and  disable  him  from  further  pursuit  of  his  journey,  is  not  con- 
sistent with  the  duty  that  the  carrier  owes  to  the  passenger,  and 
is  little  less  than  monstrous.  While  this  general  duty  rested  upon 
the  defendant  to  protect  the  person  of  the  passenger  during  the 
entire  performance  of  the  contract,  it  signifies  but  little  or  noth- 
ing whether  the  servant  had  or  had  not  completed  the  temporary 
or  particular  service  he  was  performing,  or  had  completed  the 
performance  of  it,  when  the  blow  was  struck.  That  blow  was 
given  by  a  servant  of  the  defendant  while  the  defendant  was 
performing  its  contract  to  carry  safely,  and  to  protect,  the  person 
of  the  plaintifP,  and  was  a  violation  of  such  contract.  Hence  we 
'  think  the  court  should  not  have  dismissed  the  complaint,  but 
should  have  submitted  these  facts  and  the  circumstances  attending 
the  blow  to  the  jury,  upon  the  question  whether  or  not  the  porter 
was  in  the  performance  of  his  duties  as  the  defendant's  agent 
when  the  blow  was  inflicted.  The  judgment  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 
All  concur. 

1.  Willfnl  violence  to  pauenger  by  servants  of  cazrier. —  The  carrier  is 
liable  for  wilUal  acta  of  violence  inflicted  by  its  servants  apon  a  passenger 
when  the  servant  is  acting  within  the  line  of  his  duty  or  when  the  act  violates 
the  carrier's  duty  towards  the  passenger.  Sliirley  v.  BilUngs,  8  Bush,  147  ; 
Louisville,  etc.,  R.  Co.  v.  Ballard,  85  Ey.  307;  Chicago,  etc.,  R.  Co.  v.  Flex- 
man.  103  111.  546;  S.  C,  9  111.  App.  250  ;  Qoddard  v.  Grand  Trunk  Ry.  Co., 
57  Me.  202;  Ramsden  v.  Boston,  etc.,  R.  Co.,  104  Mass.  117;  Bryant  v.  Rich, 
106  Mass.  180 ;  Stewart  v.  Brooklyn,  etc.,  R.  Co.,  90  N.  Y.  588 ;  Schnltz  v. 
Third  Ave.  R.  Co.,  89  N.  Y.  242  ;  Hoffman  v.  New  York  Central  R.  Co.,  87 
N.  Y.  25  ;  Croaker  v.  Chicago,  etc.,  R.  Co.,  86  Wis.  657. 
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In  Chicago,  etc.,  R.  Co.  v.  Flexman.  103  III.  546,  the  plaintiff;  who  was  rid- 
ing an  a  passenger  on  a  freight  train,  lost  his  watch  and  accused  the  hrake- 
man  of  having  it.  The  latter  thereupon  struck  the  plaintiff  with  a  Jantem. 
The  company  was  held  liable  for  the  assault.     The  court  says: 

"  The  appellant  was  a  common  carrier  of  passengers.  As  such  it  was  not  an 
insurer  against  any  possible  injury  that  a  passenger  might  receive  while  on 
the  train,  but  the  company  was  bound  to  furnish  a  safe  track,  cars  and 
machinery  of  the  most  approved  quality,  and  place  the  trains  in  the  hands  of 
skillful  engineers  and  competent  managers  —  the  agents  and  servants  were 
bound  to  be  qualified  and  competent  for  their  several  employments.  Again, 
the  law  requires  appellant,  as  a  common  carrier,  to  use  all  reasonable  exertion 
to  protect  its  passengers  from  insult  or  injury  from  fellow-passengers  who 
might  be  on  the  train,  and  if  the  agents  of  appellant  in  charge  of  the  train 
should  fail  to  use  reasonable  diligence  to  protect  its  passengers  from  injuries 
from  strangers  while  on  board  the  train,  the  company  would  be  liable.  So, 
too,  the  contract  which  existed  between  appellant  as  a  common  carrier  and 
appellee  as  a  passenger,  was  a  guaranty  on  behalf  of  the  carrier  that  appellee 
should  be  protected  against  personal  injury  from  the  agents  or  servants  of  ap- 
pellant in  charge  of  the  train.  The  company  placed  these  men  in  charge  of 
the  train.  It  alone  had  the  power  of  removal,  and  justice  demands  that  it 
should  be  held  responsible  for  their  wrongful  acts  towards  passengers  while 
in  charge 'of  the  train.  Any  other  rule  might  place  the  traveling  public  at 
the  mercy  of  any  reckless  employe  a  railroad  company  might  see  fit  to  em- 
ploy, and  we.are  not  inclined  to  establish  a  precedent  which  will  impair  the 
personal  security  of  a  passenger." 

In  Smith  v.  Louisville,  etc.,  R.  Co.  (Ind.),  24  N.  £.  Rep'r,  753,  the  complaint 
was  as  follows  :  **  The  plaintiff  complains  of  the  defendant  and  says  that,  at 
the  time  of  the  grievances  hereinafter  set  out,  the  defendant  was  a  corporation 
owning  and  operating  a  line  of  steam  railroad  from  New  Albany,  Ind.,  to  Mt. 
Vernon,  lU.,  and  as  such  was  a  common  carrier  of  freight  and  passengers;  that 
on  the  8th  day  of  May,  1887,  the  plaintiff,  not  being  in  the  employment  or  ser- 
vice of  the  defendant,  was,  by  the  invitation  and  permission  of  the  conductor 
of  such  train,  riding  upon  a  certain  freight  train  of  the  defendant  for  the  pur- 
pose of  being  carried  from  New  Albany  to  a  station  on  defendant's  railroad 
called  '  Milltown; '  that,  while  so  upon  said  train,  and  using  due  care  and  with- 
out his  fault,  the  plaintiff  was  violently  assaulted  by  one  J.  A.  Turner,  a  ser- 
vant of  the  defendant  on  said  train,  and  was,  with  the  wicked  and  malicious 
purpose  of  injuring  plaintiff,  throwli  from  said  train  and  under  the  moving 
wheels,  whereby  he  was  mangled  and  bruised,  and  caused  great  bodily  and 
mental  pain,  and  was  forced  to  submit  to  the  amputation  of  one  of  his 
legs,  to  his  damage  in  the  sum  of  $6,000.  The  plaintiff  avers  that  the 
other  servants  of  t}ie  defendant  upon  said  train  had  full  knowledge  of  the 
wicked  and  unlawful  intention  of  said  Turner  to  assault  and  injure  the  plain- 
tiff,  but  wholly  failed  and  refused  to  interfere  or  protect  this  plaintiff,  and,  by 
their  negligence  in  so  failing  and  refusing  to  deter  the  said  Turner  from  his 
evil  design,  caused  the  injury  to  plaintiff  aforesaid.  The  plaintiff  avers  that 
siud  injury  was  not  caused  by  any  negligence  of  the  plaintiff,  but  solely  by 
the  negligence  and  willful  misconduct  of  the  defendant  and  his  servants  as 
aforesaid."    The  complaint  was  held  bad  on  demurrer  because  it  did  not  show 
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that  the  plaiutifT  was  a  passenger,  and  also  because  it  did  not  show  that  the 
servant  who  committed  the  assanlt,  was,  at  the  time,  acting  in  the  line  o(  his 
duty. 

Where  the  plaintiff  was  Importunate  in  getting  his  baggage  checked  and  a 
servant  of  the  company  struck  him  to  gratify  his  own  resentment,  it  was  held 
that  the  company  was  not  liable.  Railroad  Co.  v.  Wetmore,  19  Ohio  St.  110. 
See,  also,  Hudson  v.  Railroad  Co.,  16  Eans.  470. 

2.  Ziiability  of  railroad  companies  for  negligence  of  employei  of  ileep- 
ing-oar  companies.  —  On  this  subject  see   Thorpe  v.   New  York  Central, 
etc.,  R.    Co.,   76  N.   Y.  402;  Pennsylvania  Co.  v.  Roy,  102  U.S.  451;  Rul 
road  Co.  v.  Walrath,  88  Ohio  St.  461;  Louisville,  etc.,  R.  Co.  v,  Katien- 
berger,  16  Lea,  380.     In  all  of  these  cases  it  is  held  that  the  employes  of  the 
sleeping-car  company  are  the  servants  of  the  railroad  company,  as  between  it 
and  its  passengers,  in  so  far  as  such  employes  are  concerned  in  performing  the 
contract  of  transportation.    The  above  cases  are  stated  in  note  to  Pullman  Pal- 
ace-Car Co.^  V.  Lowe,  1  Am.  R.  R.  &  Corp.  Rep.  194,  paragraphs  10, 11, 12  and 
22. 
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(24  N.  E.  R.  881;  laO  N.  Y.  134.) 

1.  CORPORATONS.   LIABILITY  OP  DraBCTORB  FOR  WRONGFULLY  AUTHOMnKG 

THE  Issue  of  Notes.  The  directors  of  a  railroad  company  voted,  withont  au- 
thority, to  pay  their  president  a  salary  of  $25,000.  Subsequently  the  board  an- 
thorized  the  president  to  issue  and  negotiate  the  notes  of  the  company  for  the 
purpose  of  paying  the  salary.  Notes  were  issued  and  came  into  the  bands  of 
bona  fide  purchasers  for  value  before  maturity.  In  a  suit  by  the  corporation 
against  the  directors  it  was  held  that  the  directors  were  liable  to  the  extent  of 
the  liability  imposed  on  the  corporation,  and  that  an  action  could  be  maintained 
before  the  corporation  had  paid  any  thing  on  account  of  the  notes. 

2.  Directors  who  did  not  vote  for  the  issue  of  the  notes  though  tbej  roted 
for  paying  the  salary,  would  not  be  liable. 

ASIDE  from  certain  facts  alleged  by  way  of  indncement,  the 
substantial  allegations  of  the  complaint  are  that  from  the  8th 
of  November,  1882,  until  in  August,  1884,  the  defendant  Knee- 
land was  a  stockholder,  director  and  the  president  of  the  plain- 
tiff, a  railroad  corporation,  organized  under  the  laws  of  this  state; 
that  as  president  he  was  not  called  upon  to  perform  any  duties 
connected  with  the  active  management  or  operation  of  the  road, 
and  there  was  no  salary  attached  to  his  office  by  any  resolution  or 
action  either  of  the  stockholders  or  directors ;  that  his  predeces- 
sors in  office  had  never  received  any  salary,  and  that  the  plaintiff 
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never  agreed  to  pay  him  a  salary  as  its  president,  or  to  pay  him 
for  his  services ;  that  on  the  5th  of  June,  1884,  all  of  the  defend- 
ants were  directors  of  the  plaintiff,  and,  with  the  exception  of 
Mr.  Gillett,  attended  a  directors'  meeting  at  which  the  following 
resolution  was  unanimously  adopted,  viz.:  "  Resolved,  thatS.  H. 
Kneeland,  the  president  of  this  company,  shall  be  paid  a  salary  of 
$25,000  per  annum  from  the  time  of  his  election  as  such;"  that 
on  the  18th  of  the  same  month,  at  another  meeting  of  the  direct- 
ors, all  of  the  defendants  being  present  except  Duggin  and  Slay- 
back,  it  was  unanimously  resolved  "  that  the  president  be  and  lie 
is  authorized  to  use  the  credit  of  the  company  by  issuing  and  ne- 
gotiating its  notes,  or  otherwise,  for  paying  the  salary  of  the  said 
president,  said  notes  to  be  signed  by  the  president  and  counter- 
signed by  the  treasurer  in  the  usual  way  and  form,  and  not  to 
exceed  the  limit  of  the  amount  heretofore  authorized; "  that  prior 
to  the  adoption  of  the  latter  resolution,  as  well  as  subsequently, 
notes  officially  signed  and  countersigned  by  the  pi*esident  and 
treasurer,  respectively,  were  issued  to  the  amount,  in  the  aggregate, 
of  $43,950,  and  are  now  due  and  unpaid;  that  said  notes  were  re- 
tained by  said  Kneeland,  and  applied  to  his  own  use,  and,  while 
some  of  them  are  held  by  certain  of  the  defendants,  others  were 
negotiated  before  maturity,  and  passed  into  the  hands  of  bona  fide 
purchasers  for  value,  without  notice ;  that  payment  of  some 
of  said  notes  has  been  demanded  of  the  plaintiff,  and  suits  threat- 
ened thereon,  and  actions  haveactually  been  brought  against  it  upon 
two  thereof ;  that  said  Kneeland  was  never  entitled  to  demand  or 
receive  from  the  plaintiff  any  salary  or  compensation  for  services  as 
such  president,  and  that  the  company  was  under  no  liability  to 
him  either  for  salary  or  compensation,  as  the  defendants  knew,  or 
wert  bound  to  know  as  directors,  and  that  their  action  in  voting 
to  pay  him  a  salary,  and  in  directing  the  issue  of  notes  for  that 
purpose,  was  illegal,  a  breach  of  trust,  and  a  violation  of  their 
duty  as  directors;  that  said  notes  are  invalid  in  the  hands  of  all 
persons  except  ftona^^&fo  purchasers,  without  notice,  before  matu- 
rity, and  for  a  valuable  and  sufficient  consideration;  that  the  afore- 
said action  of  the  defendants  was  a  fraud  upon  the  plaintiff,  and 
that,  in  consequence  thereof,  it  has  incurred  a  liability  to  pay 
such  of  said  notes  as  have  come  into  the  hands  of  bona  fide 
purchasers,  without  notice,  for  a  good  consideration,   and    be- 
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fore  maturity  ;  that  some  of  said  notes  were  ^^  paid  over  by  the 
Bald  Kneeland  to  some  of  the  defendants  in  payment  of  or  to  se- 
cure the  payment "  of  precedent  indebtedness  of  said  Kneeland 
to  such  defendants,  and  that  they  are  still  under  the  control  ^^  of 
the  defendants  or  some  of  them,"  and  have  not  passed  into  the 
hands  of  hana  fide  purchasers.  The  relief  demanded  is  that  ^^  an 
account  be  taken  of  said  notes,  and  that  it  be  ascertained  and  de- 
termined which  of  said  notes  came  into  the  hands  of  hana  fide 
purchasers,  *  *  *  and  that  this  plaintiflE  have  judgment 
against  these  defendants  for  *  *  *  $43,950,  with  interest 
from  June  5,  1884,  or  for  such  a  sum  as  plaintiff  is  liable  to  paj 
to  the  holders  of  said  notes."  There  is  also  a  prayer  for  general 
relief.  The  defendants  demurred  to  the  complaint  —  Slayback, 
Dnggin  and  Kneeland,  separately  —  upon  the  ground  that  it  does 
not  state  facts  sufBcient  to  constitute  a  cause  of  action  ;  that  two 
causes  of  action  are  improperly  united ;  and  that  there  is  a  defect 
of  parties,  both  plaintiff  and  defendant.  Upon  the  trial  an  in- 
terlocutory judgment  was  entered,  sustaining  the  demurrer  as  to 
all  of  the  defendants,  with  leave  to  amend  in  twenty  days,  but 
directing  that  the  complaint  should  be  dismissed  unless  the  plain- 
tiff should  amend  the  same  during  said  period.  Upon  the  expira- 
tion of  twenty  days,  the  plaintiff  having  omitted  to  amend,  final 
judgment  was  entered  dismissing  the  complaint,  with  costs. 

Edward  8.  RapaUo  for  appellant.  Francis  C,  Barlow  and 
Nelson  S.  Spencer  for  respondents. 

Vann,  J.  (after  stating  the  facts  as  above).  This  is  an  action 
ligainst  the  directors  of  a  corporation  for  fraudulently  issuing  and 
negotiating  promissory  notes  in  its  name,  which,  on  reaching  the 
hands  of  bona  fide  purchasers  for  value,  became  legal  obligations 
against  the  company.  The  substantial  question  presented  by  the 
demurrer  is  whether  such  an  action  can  be  maintained  upon  an  al- 
legation of  liability  to  pay  without  an  allegation  either  of  pay- 
ment or  of  actual  loss.  In  an  action  for  the  conversion  of  a  prom- 
issory note  by  wrongfully  negotiating  it  to  a  "bona  fide  holder  for 
value,  the  maker  need  neither  allege  nor  prove  that  he  has  paid  it, 
but  it  is  sufficient  if  he  avers  that  he  is  legally  liable  to  pay  it. 
Decker  v.  Matthews,  12  N.  Y.  313.  The  gravamen  of  such  an 
action,  as  was  held  in  the  case  cited,  is  the  wrongful  act  of  the  de- 
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fendant  in  causing  a  note  without  value,  except  to  a  bona  fide 
holder,  to  become  valuable  by  the  sale  thereof  to  such  a  purchaser 
as  could  enforce  it  against  the  plaintiff.  It  was  also  held  in  that 
case  that  a  cause  of  action  accrued  to  the  maker  as  soon  as  he  be- 
came liable  upon  the  note  through  the  transfer  thereof,  and  that 
neither  the  right  of  action  nor  the  measure  of  damages  depended 
upon  the  fact  of  payment.  This  case  was  relied  upon  by  the 
court  when  it  rendered  judgment  in  Farnham  v.  Benedict,  107  N. 
Y.  159  ;  13  N.  E.  Rep'r,  784,  where  the  defendant,  being  in  poa. 
session,  without  title,  of  certain  town  bonds  that  had  been  fraud- 
ulently issued  through  his  procurement,  and  which  were  void  in 
fact  although  apparently  valid,  sold  them  to  bona  fide  purchasers, 
and  thus  rendered  them  valid  and  binding  upon  the  town  so  that 
it  was  compelled  to  pay  them.  It  was  held  that  he  was  liable  to 
the  town  for  the  amount  of  the  bonds,  and  Judge  Rapallo,  speak- 
ing for  the  court,  said  that  immediately  on  the  negotiation  of  the 
bonds  a  cause  of  action  accrued  in  favor  of  the  town,  either  in  the 
nature  of  an  action  of  trover  for  the  face  of  the  bonds,  or  as  for 
money  had  and  received,  for  the  money  realized  by  him  on  the 
sale,  according  to  the  rule  laid  down  in  Comstock  v.  Hier,  73  N.  Y. 
269.  In  Thayer  v.  Manley,  73  N.  Y.  305,  the  defendant,  by  means 
of  false  and  fraudulent  representations,  induced  the  plaintiff  to 
execute  and  deliver  to  him  three  negotiable  promissory  notes,  but 
before  any  of  them  became  due  the  plaintiff  demanded  them  from 
the  defendant,  who  refused  to  deliver  them.  He  still -held  the 
notes  at  the  time  of  the  trial,  but  one  of  them  had  become  due 
after  the  commencement  of  the  action.  It  was  held  that,  as  the 
defendant  had  it  in  his  power,  when  the  suit  was  commenced,  to 
dispose  of  the  notes  to  a  bona  fide  holder  in  whose  hands  they 
would  have  been  valid,  and  as  the  plaintiff  was  then  entitled  to 
recover  the  actual  damage  which  might  accrue  to  him,  this  right 
was  not  impaired  by  the  subsequent  maturity  of  one  of  the  notes 
before  a  transfer ;  that,  as  the  judgment  and  a  satisfaction  thereof 
would  transfer  title  to  the  notes  to  defendant,  plaintiff  was  enti- 
tled to  recover  the  full  value,  but  that  to  avoid  circuity  of  action 
a  provision  should  be  incorporated  in  the  judgment  giving  to  de- 
fendant the  right  to  cancel  and  return  the  notes  as  a  satisfaction 
of  the  damages.    It  was  also  held  that  the  measure  of  damages  in 

such  an  action  is  the  face  of  the  note  and  interest,  unless  it  should 
VOL.  II.— 64 
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appear  that  it  was  of  less  value  by  reason  of  payment  of  the  same, 
insolvency  of  the  maker,  or  some  other  lawful  defense.  In  Betz 
V.  Daily,  3  N.  T.  St.  Rep'r,  309,  it  was  held  that  in  an  action  by 
a  partner  against  his  co-partner  and  certain  third  persons  for  fraud- 
ulently making  notes  in  the  name  of  the  firm  and  negotiating 
them  so  that  honafide  holders  could  compel  the  plaintiff  to  pay 
them,  the  cause  of  action  was  complete  when  the  wrong  was  done, 
and  that  payment  of  the  notes  was  not  essential  to  a  recovery. 
Some  of  the  notes  were  paid  by  the  plaintiff  after  the  commence- 
ment of  the  action  and  before  trial,  but  a  verdict  for  the  amonnt 
of  all  the  notes  fraudulently  negotiated  was  sustained.  The  court 
said:  "The  plaintiff  was  not  injured  to  the  amount  of  moneys 
which  he  had  paid  out  in  taking  up  these  fraudulent  notes  at  the 
time  of  beginning  the  action.  The  injury  to  him  was  done  when 
the  notes  were  firat  negotiated."  In  Town  of  Ontario  v.  Hill,  33 
Hun,  250,  the  defendants  were  held  liable  for  wrongfully  issuing 
the  negotiable  bonds  of  a  town,  some  of  which  had  fallen  into  the 
hands  of  innocent  holders  for  value.  It  was  determined  that  the 
cause  of  action  accrued  immediately  upon  the  passing  of  the  bonds 
into  the  hands  of  bona  fide  purchasers  who  could  enforce  them 
against  the  town.  "  In  a  legal  sense,"  it  was  said,  "  the  plaintiff 
had  sustained  damages  by  the  action  of  the  defendants  when  the 
bonds  passed  into  the  hands  of  persons  who  could  enforce  their 
payment  against  the  town.  The  plaintiff's  alleged  right  of  action 
springs  Out  of  the  defendants'  breach  of  duty  as  public  officers, 
and  is  in  the  nature  of  an  action  on  the  case  for  consequential 
damages."  This  case  was  subsequently  reversed,  but  not  on  this 
point.     99  N.  T.  324;  1  N.  E.  Rep'r,  887. 

While  the  case  presented  by  this  appeal  may  not  be  a  strict 
action  of  conversion,  it  bears  a  close  analogy  to  actions  of  that 
character  when  brought  by  the  makers  of  negotiable  promissory 
notes  for  the  conversion  thereof.  What  is  the  nature  of  the  in- 
jury for  which  such  an  action  lies  ?  It  is  not  the  loss  of  the  ma- 
terial substance  of  the  note,  which  is  simply  a  small  piece  of  paper 
with  a  few  words  written  thereon  ;  neither  is  it  the  loss  of  a  con- 
tract, or  of  the  evidence  of  a  contract,  that  the  maker  could  en- 
force, because  it  is  his  own  engagement!  in  form,  but  not  even 
that  in  fact.  The  wrongful  destniction  of  an  article  is  ordinarily 
a  conversion  thereof,  but  the  destruction  of  a  note,  that  had  had 
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no  inception,  would  not  be  a  conversion  as  to  the  maker,  unless 
it  might  be  deenjod  a  conversion  of  the  material  substance  only, 
which  is  not  now  important.  The  injury  consists  in  the  negoti- 
ation of  the  note,  so  that,  according  to  the  law  merchant,  it  be- 
comes a  valid  and  enforceable  contract  against  the  maker,  or,  as  in 
Thayer  v.  Manley,  supra,  in  retaining  possession  after  demand 
made  so  that  the  wrong-doer  had  the  power  to  put  it  into  lawful 
circulation.  Wrongfully  aiding  in  the  negotiation  of  a  note,  or 
wrongfully  making  a  note  to  be  negotiated  by  others,  would  ap- 
pear to  be  injuries  of  the  same  chai-acter. 

What  was  the  nature  of  the  tortious  act  of  which  the  defend 
Ants  by  their  demurrer  admit  they  were  guilty  ?  Those  who  voted 
for  the  resolution  which  in  form  authorized  one  of  their  number 
to  issue  and  negotiate  notes  of  the  plaintiff,  assumed  to  authorize, 
and,  by  authorizing,  caused  some  of  the  notes  in  question  to  be 
issued  and  negotiated.  They  had  no  power,  express  or  implied, 
to  pass  that  resolution,  or  its  predecessor  which  provided  a  salary 
for  the  president.  They  could  not  thus  give  away  the  property 
of  the  corporation.  They  could  not  bind  the  stockholders  by 
voting  to  appropriate  the  assets  of  the  company  to  an  illegal  pur- 
pose. Butts  V.  Wood,  37  N.  Y.  317 ;  Coleman  v.  Railroad  Co., 
38  N.  Y.  201 ;  Ogden  v.  Murray,  39  N.  Y.  202 ;  Kelsey  v.  Sar- 
gent,  40  Hun,  150;  Gravel-Road  Co.  v.  Branegan,  40  Ind.  361 ; 
Holder  v.  Railroad  Co.,  71  111.  106 :  Association  v.  Stonemetz, 
29  Penn.  St.  534;  Kilpatrick  v.  Bridge  Co.,  49  Penn.  St.  118. 
Their  action,  as  admitted  on  the  record,  was  a  violation  of  their 
duty  as  directors,  a  breach  of  trust,  and  a  fraud  upon  the  plaintiff. 
The  result  of  their  action  was  to  cause  notes  to  be  made,  purport- 
ing to  be  valid  obligations  of  the  plaintiff,  although  in  fact  void. 
While  not  the  notes  of  the  company,  they  appeared  to  be  such, 
as  they  were  issued  by  those  having  apparent  authority.  If  noth- 
ing further  had  been  done,  however,  the  wrong  would  doubtless 
have  been  injuria  absque  damno  /  but  the  defendants  who  adopted 
the  second  resolution  thereby  authorized  the  negotiation  of  the 
notes,  and  some  of  them  were  negotiated  accordingly,  and  reached 
the  hands  of  honafide  holders  for  value.  These  notes,  as  is  here 
admitted,  the  plaintiff  has  become  liable  to  pay  in  consequence  of 
the  fraudulent  conduct  of  those  defendants.  Thus  the  dead  pieces 
of  paper  were,  to  this  extent,  given  life,  and  converted  into  con- 
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tracts  binding  upon  the  company  without  its  consent.  In  what 
respect  do  these  wrongful  acts  difier  from  those  which,  in  the 
cases  cited,  were  held  to  authorize  an  action  for  conversion,  or  an 
action  in  the  nature  of  conversion  ?  Do  they  diflEer  in  the  char- 
acter of  the  injury  inflicted,  or  loss  sustained?  Is  there  not  in 
each  the  same  presumption  of  damage  springing  from  a  liability 
wrongfully  imposed  ?  Were  not  all  of  these  actions  founded  upon 
the  fact  that  the  maker,  real  or  apparent,  of  a  negotiable  instru- 
ment, had,  through  the  wrongful  acts  of  another  become  charge- 
able,  so  that  he  could  be  compelled  to  pay  such  instrument,  which 
would  not  have  ripened  into  a  valid  obligation  against  him  but 
for  such  wrongful  act  ?  We  think  that  the  cases  relating  to  this 
subject  rest  upon  the  principle  tliat  a  person  who  fraudulently 
places  in  circulation  the  negotiable  instrument  of  another,  whether 
made  by  him  or  by  his  apparent  authority,  and  thereby  renders 
him  liable  to  pay  the  same  to  a  bona  fide  purchaser,  is  guilty  of  a 
tort,  and,  in  the  absence  of  special  circumstances  diminishing  its 
value,  is  presumptively  liable  to  the  injured  party  for  the  face 
value  thereof.  As  the  case  under  consideration  fairly  comes 
within  this  principle,  it  should  be  governed  by  it.  The  essential 
injury,  common  to  all  cases  of  this  character,  ns  the  fraudulent 
imposition  of  liability.  Hence  there  should  be  a  common  remedy, 
whether  it  is  called  an  action  in  conversion,  or  in  the  nature  of 
conversion,  or  a  special  action  on  the  case.  These  views  lead  to 
a  reversal  of  the  judgment  as  to  all  of  the  defendants  who  voted 
for  the  resolution  authorizing  the  president  of  the  company  to 
issue  and  negotiate  its  notes  for  the  purpose  of  paying  him  a 
salary  to  which  he  was  not  entitled .  The  defendants  Slayback 
and  Duggin,  who  demur  separately,  but  through  the  same  attor- 
neys and  upon  the  same  grounds  as  the  other  defendants,  except 
Kneeland,  did  not  vote  for  said  resolution,  although  they  voted 
for  the  resolution  to  pay  the  president  a  salary.  This  act,  al- 
though wrongful,  was  harmless,  so  far  as  appears,  until  supple- 
mented by  further  action  in  which  they  did  not  participate,  and 
for  which,  upon  the  record  as  presented,  they  cannot  be  held  re- 
sponsible. The  passage  of  the  resolution  for  the  payment  of  a 
salary,  without  specifying  how  it  should  be  paid,  did  not  bring 
the  notes  into  existence,  nor  put  them  into  circulation.  No  cause 
of  action  was  set  forth,  therefore,  as  to  those  defendants,  who  are 
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not  alleged  to  have  had  any  connection  with  the  act  that  resulted 
in  making  and  negotiating  the  notes. 

The  judgment  should  be  affirmed  as  to  the  defendants  Slayback 
and  Dnggin,  but,  under  the  circumstances,  without  costs.  As  to 
all  the  other  defendants  the  judgment  should  be  reversed,  and  the 
demurrer  overruled  with  costs,  with  leave  to  such  defendants  to 
withdraw  their  demurrer  and  serve  an  answer  within  thirty  days 
upon  payment  of  costs. 

All  concur,  except  Potter,  J.,  not  sitting. 

WUeon  V.  Metropolitan  El.  Ry.  Co.,  120  N.  Y.  146,  is  another  suit  grow- 
ing oat  of  the  same  transaction  as  the  above  case.  Wilson  sued  the  railroad 
company  upon  one  of  the  notes  referred  to  in  that  case,  and  the  question  was 
whether  he  was  a  bona  fide  holder  for  value  without  notice  of  the  facts  which 
impeached  their  validity.  The  plaintiff  discounted  the  note  in  question  for 
the  individual  benefit  of  the  president,  and,  as  such  act  was  prima  facie  unlaw- 
ful, he  was  put  upon  inquiry  as  to  whether  the  president  was  in  fact  authorized 
to  do  what  he  did.  The  court  held  that  the  resolution  authorizing  the 
president  to  use  the  notes  for  the  purpose  of  paying  the  salary  recited  to  be 
•due  him  from  the  company,  was  sufficient  evidence  of  such  authority  and 
would  estop  the  company  from  disputing  the  validity  of  the  notes  in  the  hands 
of  one  who  gave  value  for  them,  relying  upon  such  resolution  ;  that  it  would 
be  presumed  that  the  plaintiff,  if  he  had  made  inquiry,  would  have  come 
to  the  knowledge  of  this  resolution,  and  that  he  was  entitled  to  the  same  pro- 
tection as  though  he  had  seen  and  relied  upon  it.  A  quotation  from  the 
opinion  in  this  oaae  will  be  found  in  the  note  to  Libbey  v.  Tobey,  ante,  at 
page  281. 
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(46  N.  W.  R.  «8 ;  —  Neb. .) 

1.  Railroad  Aid  Bonds.  Irrboularitt  in  Issuing.  A  proposition  to 
issue  coanty  bonds  to  aid  in  the  construction  of  a  railroad  was  :  "  To  issue 
and  give  to  the  Lincoln  and  Northwestern  Railroad  Company,  or  to  the 
Blue  Valley  and  Northwestern  Railroad  Company,  $100,000  of  coupon 
bonds  of  said  Platte  county,*'  etc.  It  was  submitted  to  the  voters  of 
Platte  county,  and  adopted  by  the  requisite  majority,  and  the  bonds  issued 
duly  certified,  and  delivered  to  the  Lincoln  and  Northwestern  Railroad  Com- 
pany, which  built  the  proposed  railroad.  Held  that,  while  the  issuing  and 
delivering  of  bonds  voted  under  an  alternative  proposition  would  be  enjoined 
if  timely  application  was  made  for  that  purpose,  yet  as,  by  the  terms  of  the 
proposition,  the  commissioners  were  authorized  to  issue  and  deliver  the  bonds 
to  Uie  one  of  the  companies  named  which  should  build  the  road,  and  having 
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complied  with  such  apparent  authority,  their  action  in  the  premises  waa  void- 
able and  not  void ;  in  other  words,  the  bonds  were  liable  to  be  set  aside  at  any 
time  before  they  were  duly  certified  and  had  passed  into  the  hands  of  an  in- 
nocent purchaser  for  value. 

2.  Effect  of  Laches  in  Bringing  SmT.  Where  there  has  been  great 
delay  lA  bringing  an  action,  relief  may  be  denied,  where  had  the  application 
been  seasonably  made,  it  would  have  been  granted. 

• 

A.  J.  Poppleton  and  Chas.  A.  Speice  for  plaintiff.  Wm.  Leeaey 
Attorney-General, «/.  M.  Woolworth  and  M.  B.  Reese  for  defend- 
ant. 

Maxwell,  J.  This  is  an  original  action,  brought  in  this  court 
to  restrain  the  payment  of  interest  coupons  or  bonds  of  Platte 
county,  issued  in  aid  of  the  Lincoln  and  Northwestern  Kailroad 
Company.  It  is  alleged  in  the  petition  that  '^plaintiff  is,  and  for 
many  years  past  has  been,  the  owner  of  real  and  personal  estate 
situated  and  taxable  in  the  county  of  Platte,  and  that  he  brings 
this  action  as  well  on  his  own  behalf  as  on  behalf  of  all  other 
tax  payers  similarly  situated  who  may  come  in  and  contribute  to 
the  expenses  of  the  suit ;  *  *  *  that  heretofore,  to-wit,  on 
the  1st  day  of  January,  1880,  the  said  county  of  Platte,  by  the 
board  of  county  commissioners  [it  being  at  that  time  under  the 
govemment  and  management  of  a  board  of  county  commissioners] 
issued  and  deliv^ered,  either  to  the  Lincoln  and  Northwestern  Rail- 
road Company,  or  to  the  Blue  Valley  and  Northwestern  Railroad 
Company,  $100,000  par  value  of  the  coupons  of  said  county  of 
Platte  for  the  alleged  purpose  of  aiding  the  construction  of  one 
of  said  railroads,  commencing  at  a  point  on  the  line  of  the  then 
existing  Atchison  and  Nebraska  railroad,  and  extending  to  the 
city  of  Columbus,  in  said  county  of  Platte,  said  coupon  bonds  being 
dated  on  the  Ist  day  of  January,  1880,  bearing  interest  from  the 
date  thereof  at  the  rate  of  eight  per  cent  per  annum,  payable  at  the 
office  of  the  county  treasurer,  as  provided  by  the  terms  and  con* 
ditions  of  a  proclamation  hereafter  set  forth.  PlaintiflE  further 
saith  that  the  sole  right,  power  and  authority  upon  and  under 
which  said  coupon  bonds  were  voted,  issued  and  delivered  as  afore- 
said, was  a  proposition  dated  May  6,  1879,  issued  and  submitted 
to  the  voters  of  said  county  of  Platte  at  an  election  called  and 
held  on  the  llth  day  of  June,  1879,  which  among  other  things, 
provided  that  the  question  to  be  submitted  should  be :     ^  Shall 
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the  county  commiBsioners  of  Platte  county,  in  the  state  of  Nebraska, 
be  authorized  and  required  to  issue  and  give  to  the  Lincoln  and 
Northwestern  Kailroad  Company,  or  to  the  Blue  Valley  and 
Northwestern  Kail  way  Company,  $100,000  of  the  coupon  bonds 
of  said  Platte  county,  to  be  dated  the  Ist  day  of  January,  1880, 
bearing  interest  from  date  at  the  rate  of  eight  per  cent  per  annum, 
the  interest  payable  annually  at  the  pflBce  of  the  county  treasurer  of  , 
the  county  of  Platte  ? '  Said  proposition  was  carried  and  adopted 
by  the  requisite  and  lawful  number  of  votes,  and  the  said  bonds 
were  ordered  issued,  and  issued  accordingly,  and  are  still  outstand- 
ing and  unpaid.  A  true  copy  of  said  proposition  so  submitted  as 
aforesaid,  and  under  which  said  bonds  were  issued,  is  hereto  at- 
tached and  made  apart  of  this  petition,  and  marked  '  Schedule  A.' 
Plaintiff  further  alleges  and  charges  that  said  proclamation  and 
proposition  under  which  said  bonds  were  voted  was  and  is  insuffi- 
cient and  illegal,  and  the  adoption  and  approval  conferred  upon 
said  county  and  its  commissioners  no  power  or  authority  to  sign, 
seal,  issue  and  deliver  said  bonds  to  said  railway  companies,  or 
either  of  them,  or  to  any  other  person  or  corporation  under  the 
statutes  of  the  state  of  Nebraska,  and  that  said  bonds,  and  all 
thereof,  so  issued  and  delivered  as  aforesaid,  are  absolutely  void 
for  lack  of  power  to  make  the  same,  both  in  the  hands  of  the  donee 
thereof  and  in  the  hands  of  -whomsoever  they  may  reach." 

The  authority  of  the  commissioners  of  Platte  county,  under  the 
statute,  to  submit  a  proposition  to  the  voters  of  said  county,  and 
of  the  electors  thereof,  to  authorize  by  their  voters  the  issuing  of 
bonds  to  a  designated  railroad  company  in  the  amount  of  $100,000 
is  not  seriously  questioned  ;  but  it  is  claimed  on  behalf  of  the 
plaintiff  that  the  bonds  in  question  are  void  because  the  terms  of 
the  proposition  were  in  the  alternative  "  to  the  Lincoln  and 
Northwestern  Railroad  Company,  or  the  Blue  Valley  and  North- 
western Railway  Company."  In  Jones  v.  Hurlburt,  13  Neb. 
126 ;  13  N.*  W.  Rep'r,  5,  which  was  an  appeal  from  a  decree  of 
the  district  court  of  Seward  county,  enjoining  the  delivery  of  the 
bonds  of  that  county,  and  of  certain  precincts  therein,  upon  the 
ground  that  the  proposition  to  issue  bonds  in  aid  of  certain 
railroads  was  in  the  alternative,  it  was  held  that  the  dual  form  of 
the  proposition  vitiated  the  election.  In  Spurck  v.  Railroad  Co., 
14  Neb.  293 ;  15  N.  W.  Rep'r,  701,  which  was  an  appeal  from 


512  North  v.  Platte  Oouktt. 

the  district  court  of  Butler  county,  enjoining  the  registration  of 
the  bonds  of  that  county  upon  the  ground  that  the  proposition 
was  in  the  alternative,  the  injunction  was  made  perpetual  Lake, 
C.  J.,  says  :  "  The  defendant  had  notice  of  the  want  of  authority 
on  the  part  of  the  commissioners,  and  is,  therefore,  not  in  a 
situation  to  complain."  In  State  v.  Roggen,  22  Neb.  118 ;  34 
N.  W.  Rep'r,  lOS,  which  was  an  application  for  a  mandamus  to 
compel  the  defendant  to  certify  certain  bonds  of  Butler  county, 
and  of  a  precinct  therein,  issued  to  the  Lincoln  and  Northwestern 
Railway  Company,  the  writ  was  denied.  The  relator  in  that  case 
had  purchased  the  bonds  in  good  faith,  but  as  they  were  incom- 
plete on  their  face,  by  reason  of  the  want  of  the  certificate  of  the 
auditor  and  secretary  of  state,  it  was  held  that  she  was  not 
protected,  but  clearly  implying  that,  had  tlie  bonds  been  duly 
-certified  —  in  other  words,  been  perfect  instruments  —  die  would 
have  been  in  the  position  of  a  bona  fide  purchaser  for  value. 

The  essential  facts  in  each  of  these  cases  were  substantially  the 
same  as  in  the  case  under  consideration.  A  county,  like  any  other 
corporation,  necessarily  must  act  through  its  agents.  These 
agents  for  the  purpose  of  issuing  its  bonds  were  the  county  com- 
missioners. Such  commissioners  could  issue  the  bonds  of  the 
county  in  aid  of  a  work  of  internal  improvement  only  upon  the 
conditions  named  in  the  statute.  Two  companies  proposed  to 
build  a  railway  from  Lincoln  to  Columbus.  "  A  plat  of  the  sur- 
vey, showing  their  exact  line  of  route  through  Platte  county," 
was  required  by  statute  to  be  filed  two  weeks  before  the 
election,  and  the  line  thus  surveyed  could  not  vary  to  exceed 
forty  rods  from  such  plat,  as  filed.  So  far  as  appears,  but  one 
line  was  surveyed,  and  but  one  plat  filed  in  the  clerk's  office  of 
that  county.  The  owner  of  this  line  was  to  be  one  of  two  persons, 
and  with  this  understanding  the  election  in  question  was  had,  and 
the  bonds  in  controversy  declared  carried,  and  issued  to  the  com- 
pany or  persons  which  built  the  road.  There  was  no  want  of 
power  to  issue  the  bonds,  but  the  electors  should  have  designated 
the  donee.  Instead  of  doing  this,  however,  they,  in  effect,  in- 
structed the  comtnissioners  to  issue  the  bonds  to  the  corporation 
building  the  road,  which  the  commissioners  did.  The  commis- 
sioners, therefore,  as  agents  of  the  county,  acting  under  apparent 
authority,  issued  the  obligations  in  question,  and  they  are  valid 
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in  the  hands  of  an  innocent  purchaser  for  value.  The  evil  of  a 
proposition  in  the  alternative  form,  is  that  voters  who  may  be 
hostile  to  one  of  the  roads  named,  and  who  would  vote  against  aid 
to  such  road,  may  be  induced,  by  reason  of  the  supposed  proba- 
bility of  the  railroad  in  which  he  is  in  favor  being  the  successful 
line,  to  vote  in  its  favor,  and  thus  the  proposition  in  that  form 
may  1)e  adopted  by  the  requisite  majority,  when,  had  propositions 
been  submitted  separately,  both  would  have  failed;  in  other  words, 
electors  may  be  induced  to  vote  for  the  proposition  by  exciting 
false  hopes  as  to  the  road  that  will  be  constructed,  and  thus  carry 
the  proposition  by  the  necessary  majority.  Such  bonds,  however, 
are  not  void  when  duly  certified,  and  have  passed  into  the  hands 
of  innocent  purchasers  for  value.  In  the  able  and  carefully  pre- 
pared brief  of  the  attorney  for  the  plaintiff,  it  is  said  that "  munic- 
ipal bonds  issued  without  power  clearly  conferred  by  constitution 
or  statute  are  void  everywhere  and  in  all  hands.""  Marsh  v.  Ful- 
ton Co.,  10  Wall.  676;,  Township  of  East  Oakland  v.  Skinner,  94 
IT.  S.  255;  Lewis  v.  City  of  Shreveport,  108  IT.  S.  282;  2  Sup. 
Ct.  Rep'r,  634;  and  that  was  the  holding  of  this  court  in  Reine- 
man  v.  Railroad  Co.,  7  Neb.  310,  and  Hamlin  v.  Meadville,  6 
Neb.  227.  It  is  also  true,  as  he  contends,  the  holder  of  municipal 
bonds  is  chargeable  with  notice  of  all  provisions  of  statute  and 
constitution  in  reference  thereto.  Ogden  v.  County  of  Daviess, 
102  U.  S.  634;  Dixon  Co.  v.  Field,  111  U.  S.  83;  4  Sup.  Ct. 
Rep^r,  315.  But  neither  proposition  is  applicable  to  the  facts  of 
this  case. 

The  action  was  brought  nine  years  after  the  bonds  were  issued 
and  delivered,  and  the  plaintiff  shows  by  his  petition  that  he  has 
been  a  tax  payer  of  Platte  county  during  "  many  years  past." 
There  are  many  cases  holding  that  such  delay  and  laches  will  de- 
feat an  action,  where  relief  would  have  been  granted  had  the  ap* 
plication  been  seasonably  made.  Supervisors  v.  Schenck,  5  Wall. 
772;  County  of  Clay  v.  Society,  104  U.  S.  679;  Johnson  v.  Stark 
Co.',  24  111.  75;  Keithsbnrg  v.  Frick,  84  111.  421;  Com.  v.  Pitts- 
burgh, 43  Penn.  St.  891;  Steines  v.  Franklin  Co.,  48  Mo.  167; 
Bradley  v.  Franklin  Co.,  65  Mo.  638;  Burr  v.  Carbondale,  76  111. 
455;  Railroad  Co.  v.  Saunders  Co.,  16  Neb.  123 ;  19  N.  W.  Rep'r, 
69S.     Upon  the  whole  case  no  sufficient  reason  has  been  shown  to 

justify  the  court  in  granting  or  continuing  the  injunction  in  force 
VOL.  n.— 65 
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in  this  case.     The  in  junction  is,  therefoi^  dissolved,  and  the  act- 
ion dismissed. 
The  other  judges  concur. 

See  Calhoun  t.  Millard,  poflt,  and  note;  Brown  ▼.  Milliken,  1  Am.  R.  B.  & 
Corp.  Rep.  8,  and  note. 


Calhoun  et  al.  y.  Millard  kt  al. 

(94  N.  B.  R.  27;  121  N.  T.  «.) 

1.  Municipal  Bonds.  Formeb  Dbcibion.  Where  a  town  procures  sait 
to  be  brought  against  itself  apon  coupons,  which  it  has  furnished  the  money 
to  buy  and  for  the  purpose  of  having  its  bonds  declared  void,  and  pays  all  the 
expenses  of  the  suit,  including  attorneys'  fees  on  both  sides,  a  decision  in  such 
suit  pronouncing  the  bonds  void  will  not  stand  in  the  way  of  a  reexamination 
of  the  merits  of  the  questions  on  which  the  validity  of  the  bonds  depends. 

2.  When  Equitt  Will  Eefubb  Relief  Against  Void  Bonds.  Laches. 
The  petition  for  the  issue  of  bonds  in  aid  of  a  railroad  was  adjudicated  to  be 
Buffident,  the  bonds  were  issued  for  stock  of  the  railroad  company  and  sold  to 
bona  fide  holders  for  value,  the  town  levied  taxes  and  paid  interest  on  them 
regularly  for  nine  years,  and  also  paid  a  small  portion  of  the  principal.  The 
railroad  was  partly  built  and  sold  out  on  foreclosure.  Between  nine  and  ten 
years  after  the  issue  of  the  bonds  a  bill  was  filed  by  tax  payers  to  procure  a 
cancellation  of  the  bonds  and  for  other  relief.  It  was  held  that,  though  the 
bonds  were  void,  the  laches  and  other  circumstances  of  the  case  were  such 
that  equity,  in  the  exercise  of  a  sound  discretion,  would  ref ose  the  relief  of 
cancellation. 

8.  STATtrroRT  Bar  of  Equitable  Actions.  A  statute  fixing  a  limitation 
of  ten  years  for  equitable  actions,  does  not  preclude  a  court  of  equity  from 
denying  relief  in  accordance  with  equitable  principles  for  unreasonable  delay. 

4.  Statute  Giving  Remedy  to  Prevent  Illegal  Act,  Waste,  etc.,  by 
Officers  of  Town.  An  act  authorized  tax  payers  to  prosecute  an  action  to 
prevent  **  any  illegal  official  act"  or  **  waste  or  injury  to  any  property,  funds 
or  estate*'  of  the  town,  etc.  A  tax  had  been  levied  and  collected  for  the  pay- 
ment of  interest  on  the  bonds  in  question.  Held,  that  payment  of  the  interest 
would  not  be  an  "  illegal  act  '*  or  "  waste  "  within  the  meaning  of  the  statute, 
and  an  injunction  to  prevent  such  payment  was  refused. 

7.  S.  Maynard  for  appellants.  John  B.  Gleason  for  respond- 
ents. 

Andbews,  J.  This  action  was  commenced  January  6,  1882, 
by  the  plaintifiEs,  certain  tax  payers  of  the  town  of  Andes,  in  the 
county  of  Delaware,  in  behalf  of  themselves  and  all  other  tax- 
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payers  in  said  town,  against  the  Delhi  and  Middletown  Kailroad 
Company,  the  supervisor  of  said  town,  and  certain  other  defend- 
ants, holders  of  bonds  to  the  amount  of  about  $50,000,  dated 
September  1,  1871,  part  of  $98,000  of  bonds,  with  interest  cou- 
pons attached,  purporting  to  have  been  issued  by  commissioners 
in  behalf  of  said  town,  under  and  in  pursuance  of  chapter  907  of 
the  Laws  of  1869,  in  aid  of  the  construction  of  the  Delhi  and 
Middletown  railroad.  The  complaint  sets  forth  that  the  bonds 
were  issued  without  authority,  and  were  void,  for  the  reason 
among  others,  that  the  proper  consents  required  by  the  act  of 
1869  were  not  obtained,  and  demanded  equitable  relief — First, 
that  the  defendant  Ballantine,  supervisor  of  said  town,  be  re- 
strained and  enjoined  from  paying  the  interest  falling  due  on 
such  bonds  March  1  and  September  1,  1882,  out  of  the  sum  of 
$6,650  in  his  hands,  levied  and  collected  for  the  payment  of  such 
interest ;  and,  second,  that  the  bonds  held  by  the  individual  de- 
fendants be  decireed  to  be  delivered  up  and  canceled. 

The  question  of  the  validity  of  the  bonds  of  the  town  of  Andes, 
issued  under  the  act  of  1869,  was  presented  to  and  adjudicated  by 
tliis  court  in  the  case  of  Craig  v.  Town  of  Andes,  93  N.  Y.  405. 
It  was  there  decided,  for  reasons  disclosed  in  the  prevailing  opin- 
ion, that  the  bonds  were  void.  That  action  was  brought  after  the 
commencement  of  the  present  one,  to  recover  interest  on  certain 
of  the  bonds  which  fell  due  March  1,  1882.  It  now  appears 
from  the  evidence  in  this  action  that  the  Cmig  suit  was  brought 
at  tlie  instance  of  Ballantine,  the  supervisor  of  the  town,  and  the 
trial  judge  found  ''  that  the  coupons  on  which  the  action  was 
brought  were  paid  for  out  of  the  moneys  of  said  town,  and  said 
action  was  prosecuted  by  attorneys  paid  by  said  town,  and 
was  defended  by  attorneys  paid  by  said  town,  said  town  pay 
ing  all  the  expenses  thereof,  and  the  suit  was  brought  and  de- 
fended for  the  purpose  of  procuring  the  bonds  of  said  town  to  be 
declared  invalid."  We  fully  assent  to  the  claim  of  the  counsel  for 
the  bondholders,  that  an  injunction  obtained  under  such  circum- 
stances  ought  not  to  stand  in  the  way  of  a  re-examination  by  the 
court  of  the  grounds  upon  which  it  proceeded  ;  and  if  we  were 
now  satisfied  either  that  npon  the  facts  presented  in  that  case  the 
question  of  law  was  erroneously  decided,  or  that  facts  not  dis- 
dosed  on  the  trial  of  the  Craig  case,  but  now  brought  put,  would, 
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if  then  diBclosed,  have  led  to  a  different  reealt,  the  circumfitances 
stated  would  emphasize  the  doty  of  the  court  to  correct  its  errors 
or  to  conform  its  judgment  in  the  present  ease  to  the  new  circnm- 
stances.  It  is  claimed  that  material  facts  bearing  upon  the 
validity  of  the  bonds,  not  shown  on  the  trial  of  the  Craig  case, 
were  proved  on  the  trial  of  the  present  one,  prominent  among 
which  is  the  fact  which  now  appears,  that  the  railroad  in  aid  of 
which  the  bonds  were  issued  had  been  in  fact  legally  located  on 
the  identical  route  specified  in  the  conditional  consents,  prior  to 
May  6, 1871,  the  date  of  the  presentation  of  the  petition  and  con- 
sents to  the  county  judge.  But  we  deem  it  unnecessary  to  deter- 
mine whether  the  new  facts  presented  affect  the  principle  of  our 
former  decision,  for  the  reason  that  we  think  the  judgment  below 
dismissing  the  complaint  in  this  action  was  properly  rendered, 
assuming  the  invalidity  of  the  bonds. 

It  will  be  covenient  to  consider  separately  the  two  purposes  of 
this  action,  viz.,  the  surrender  and  cancellation  of  the  bonds  held 
by  the  individual  defendants,  and  the  separate  and  distinct  relief 
by  injunction  to  prevent  the  defendant  Ballantine  from  applying 
the  money  in  his  hands  to  the  payment  of  interest.  The  jurisdic- 
tion of  a  court  of  equity  to  compel  the  surrender  andc^iueeL 
latioii  of  written  instruments  obtained  by  fraud,  or  which,  being 
void  for  any  reason,  may,  if  outstanding,  subject  the  plaintiff  to 
loss  or  injury,  is  very  ancient,  and  has  been  frequently  exercised. 
The  plaintiff,  seeking  this  relief,  invokes  the  equitable  powers  of 
the  court,  and  the  court  grants  or  refuses  it,  in  the  exercise  of  a 
sound  discretion,  according  to  the  circumstances  of  the  particular 
case.  The  granting  of  this  relief  cannot  be  claimed  as  a  matter 
of  "  absolute  right  ex  debito  jmtiticB^  such  as  a  party  has  to  re- 
cover an  amount  due  on  a  contract  or  for  damages  for  a  tort." 
The  existence  of  jurisdiction,  and  the  fact  that  the  plaintiff  makes 
out  that  the  instrument  of  which  he  seeks  the  surrender  and  can- 
cellation is  void,  are  not  conclusive  of  his  right  to  final  decree  in 
his  favor.  The  court  may  nevertheless  refuse  to  exercise  the 
jurisdiction,  and  leave  the  party  to  his  defense  at  law,  when  the 
instrument  is  sought  to  be  enforced  against  him.  But,  in  enter- 
taining or  declining  jurisdiction,  the  court  does  not  act  capric- 
iously, but  is  guided  by  principles  which  have  gradually  beeu 
evolved  in  the  course  of  adjudication.    It  is  apart  from  our  pres- 
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ent  piir]X>se  to  arrange  or  clasBify  the  cases  upon  the  subject. 
The  general  grounds  of  jurisdiction,  and  the  circumstances  which 
justify  equitable  interference,  or,  on  the  other  hand,  the  deuial  of 
equitable  relief,  are  set  forth  in  the  text-books,  and  illustrated  by 
decided  cases.  We  refer  to  a  few  of  the  decisions  in  this  court 
up6n  the  subject.  Heywood  v.  City  of  Buffalo,  14  N.  Y.  540  ; 
Town  of  Venice  v.  Woodruff,  62  N.  T.  462  ;  Town  of  Spring- 
port  V.  Bank,  75  N.  Y.  397. 

The  facts  in  the  present  case  present  sev^eral  elements  which 
have  entered  into  the  consideration  of  the  court  in  granting  relief 
for  the  cancellation  of  written  instruments.  The  bonds  of  the 
town  of  Andes  are,  as  we  have  assumed,  void,  and  since  the  com- 
mencement of  this  action  they  have  been  so  adjudicated,  but  the 
adjudication  is  an  estoppel  only  as  between  the  parties  to  the  action 
in  which  it  was  made.  The  other  bondholders  are  not  concluded, 
and  may  contest  over  again  the  question  of  the  validity  of  the 
bonds.  There  exists,  also,  the  further  element  that  the  bonds  are 
not  void  on  their  face,  and  that,  in  a  suit  brought  thereon,  the 
proof  of  the  adjudication  of  the  county  judge  that  the  requisite 
consents  had  been  obtained  would  presumptively  establisli  per- 
formance of  the  condition  as  to  consents  in  the  bonding  act,  and 
cast  upon  the  town  the  antes  of  disproving  it,  and  showing  that 
in  fact  the  requisite  consents  had  not  been  given.  Craig  v.  Town 
of  Andes,  93  N.  Y.  410.  It  also  appears  by  the  record  that  the 
bonds  are  held  by  numerous  parties,  each  of  whom  might  bring 
an  action  at  law  to  enforce  them,  unless  prevented  by  the 
equitable  interposition  of  the  court  for  their  cancellation.  In  the 
case  of  the  Town  of  Springport  v.  Bank,  75  N.  Y.  397 ;  84  N.  Y. 
403,  the  court  sustained  an  action  for  the  cancellation  of  town  bonds, 
upon  facts  substantially  similar  to  those  presented  in  this  case, 
with  the  important  exception,  however,  that  there  the  town  had 
acted  promptly  in  repudiating  the  bonds,  and  in  seeking  to  re- 
view the  proceedings  under  which  the  right  to  issue  them  was 
claimed.  In  that  case  the  adjudication  of  the  assessor  was  made 
March  13,  1871.  The  town  procured  a  writ  of  certiorari  to  re- 
view and  set  aside  the  bonding  proceedings  A  pril  1 3, 1 871 ,  and  they 
were  set  aside  in  that  proceeding  by  the  judgment  of  this 
court  in  June,  1873.  The  defendants  purchased  the  bonds  in 
September,  1871,  pending  the  litigation  on  the  certiorari^  and  in 
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January,  1&75,  the  suit  for  cancellation  was  commenced.  The 
town  had  paid  no  interest  on  the  bonds,  and  refused  in  anj  way 
to  recognize  their  validity.  This  court,  also,  in  the  case  of  Hetz- 
ger  V.  Bailroad  Co.,  79  N.  Y.  171,  affirmed  a  judgment  caDceliog 
town  bonds  issued  in  aid  of  the  Attica  and  Arcade  Railroad  Com- 
pany, on  the  ground  that  they  were  issued  without  authority. 
The  bonds  in  that  case  were  delivered  by  town  commissioners  to 
the  railroad  company  in  exchange  for  its  stock,  March  21, 1874. 
The  suit  for  cancellation  was  commenced  in  January,  1S76,  less 
than  two  years  thereafter.  The  commissioners  were  joined  with 
the  railroad  company  as  defendants  in  the  action,  and  the  com- 
plaint alleged  collusion  between  the  defendants  to  impose  the 
bonds  upon  the  town.  The  bonds  had  not  been  transferred  by 
the  company,  and  the  town  had  paid  no  interest.  The  case  of 
Town  of  Mentz  v.  Cook,  108  N.'  Y.  504 ;  15  N.  E.  Eep'r,  541, 
snstained  a  decision  of  the  special  term  of  the  supreme  conrt  de- 
creeing the  cancellation  of  town  bonds,  on  the  ground  of  a  defect 
in  the  petition  by  which  the  proceedings  to  bond  the  town  were 
initiated.  The  road  in  aid  of  which  the  bonds  issued  had  never 
been  constructed,  and,  after  paying  interest  on  the  bonds  for  a 
single  year,  the  town  repudiated  its  liability,  and  commenced  an 
action  for  their  cancellation. 

The  present  case,  for  the  first  time  in  the  history  of  the  litiga* 
tions  growing  out  of  the  town  bonding  acts  in  aid  of  railroads  in 
this  state,  presents  the  question  whether  the  equitable  remedy  for 
cancellation  may  be  refused  by  reason  of  long  delay  and  acquies- 
cence on  the  part  of  the  town  and  its  tax  payers,  accompanied 
meanwhile  by  frequent  acts  recognizing  the  validity  of  the  obli- 
gations of  which  cancellation  is  sought,  although  the  delay  in 
bringing  the  action  has  not  continaed  for  the  full  statutory  period 
of  limitation  of  equitable  actions.  It  is  important  to  state  the 
material  facts  bearing  upon  the  question.  The  adjudication  of 
the  county  judge  that  the  persons  who  signed  the  petition  in  the 
bonding  proceedings  constituted  a  majority  of  the  tax  payers  of 
the  town  of  Andes,  in  number  and  amount  of  taxable  property, 
was  made  May  22,  1871.  The  bonds  (except  a  part  not  now  ma- 
terial) were  issued  and  delivered  to  the  railroad  company  in  ex- 
change for  its  stock  between  June  18  and  December  10, 1878. 
They  were  payable  in  thirty  years  from  date,  with  semi-annual  in- 
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terest  at  seven  per  cent.  In  each  year  for  nine  years  and  more  a  tax 
was  levied  on  the  town  to  pay  the  interest  on  the  bonds,  and  it 
was  regularly  paid  as  it  accmed  up  to  September  1,  1881,  and  in 
1878  the  town-meeting  voted  a  tax  of  |3,000  to  pay  that  amount 
of  bonds,  and  they  were  so  paid  and  retired.  The  railroad  in  aid 
of  which  the  bonds  were  issued  was  never  put  in  operation,  but 
the  company,  during' 1872,  1873  and  1874,  expended  in  grading 
and  other  construction,  within  the  town  of  Andes,  a  sum  greater 
than  the  amount  of  bonds  issued  by  the  town.  In  1874  a 
town-meeting  was  held  pursuant  to  chapter  453  of  the  Laws 
of  1874,  to  determine  whether. the  town  commissioners  should 
be  authorized  to  sell  the  stock  taken  in  exchange  for  the  bonds, 
and  it  was  decided  that  such  authority  shouid  not  be  given. 
In  1875,  on  anew  vote  being  taken  under  chapter  153  of  the  Laws 
of  1875,  a  sale  was  authorized.  The  stock  was  not  sold,  and  in 
December,  1881,  was  practically  extinguished  by  a  sale  of  the 
railroad  under  a  foreclosure..  This  action  was  commenced  Decem- 
ber 6,  1881,  more  than  ten  years  after  the  adjudication  of  the 
county  judge,  and  nine  years  and  more,  but  less  than  ten  years, 
after  the  issue  of  the  bonds.  The  trial  judge  found  that  the  in- 
dividual defendants  purchased  the  bonds  held  by  them  in  good 
faith,  paying  therefor  not  less  than  par  and  accrued  interest,  with- 
out notice  of  any  claim  by  the  officers  or  tax  payers  of  the  town 
that  there  was  any  defense  thereto,  or  any  suspicion  of  their  in- 
validity. It  cannot  be  doubted  that  if  obligations  of  an  individual, 
having  general  power  to  contract,  had  been  issued  without  his 
authority,  but  he  had  afterward  permitted  them  to  be  dealt  with 
by  the  public  as  valid  securities,  and  had  recognized  their  validity 
by  frequent  payment  of  interest,  and  by  payment  of  a  portion  of 
the  principal,  these  acts  would  have  constituted  a  ratification  of 
the  unauthorized  obligations,  and  have  precluded  the  obligor  from 
denying  their  validity.  Under  the  decisions  in  this  state,  similar 
acts  on  the  part  of  a  town  or  other  municipality,  recognizing  the 
validity  of  bonds  issued  under  the  bonding  acts,  would  not  estop 
the  municipality  issuing  them  from  denying  their  validity  on  the 
ground  that  essential  conditions  provided  in  the  bonding  acts  had 
not  been  complied  with.  By  our  decisions,  the  obtaining  of  con- 
sents to  the  extent  and  in  the  mode  prescribed  in  the  acts  is  of  the 
very  substance  of  the  power  conferred  upon  municipal  corpora- 
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tions  to  issae  bonds  for  the  purpotses  contemplated,  and  bonds 
issued  without  the  requisite  consents  are  held  to  haye  been  issued 
without  authority.  Municipal  corporations,  since  they  possess  no 
general  authority  to  issue  such  bonds,  cannot,  by  recognition  or 
subsequent  ratification,  validate  obligations  which  they  had  no 
power  to  create.  This  point  was  involved  in  Craig  v.  Town 
of  Andes,  where  the  question  of  estoppel  was  raised  and  over- 
ruled, and  the  decision  on  this  point  accords  with  the  tenor 
of  the  cases  in  this  state.  See  Weismer  v.  Yillage  of  Douglas, 
64  N.  Y.  105;  Cagwin  v.  Town  of  Hancock,  84  N.  T.  543 ; 
Starin  v.  Town  of  Genoa,  23  N.  T.  439.  The  dismissal  of  the 
complaint  in  this  action  cannot,  therefore,  rest  upon  the  ground 
of  estoppel  or  ratification,  but  the  acts  of  the  town,  its 
long  acquiescence,  without  action  or  protest,  in  the  bond- 
ing proceedings,  its  repeated  recognition  of  the  validity  of  the 
bonds  by  payments,  are  pertinent  considerations,  where  the  court 
is  called  upon,  after  a  long  delay,  to  exert  its  equitable  powers 
in  decreeing  their  surrender  and  cancellation.  It  is  and  always 
has  been  the  practice  of  courts  of  equity  to  remain  inactive 
where  a  party  seeking  their  interference  has  been  guilty  of  un- 
reasonable laches  in  making  his  application.  Story  Eq.  Jur., 
§  1520.  The  principle  is  stated  with  great  force  and  clearness  by 
Lord  Camden  in  Smith  v.  Clay,  Amb.  645 ;  3  Brown  Ch.  640, 
note:  '* Nothing  can  call  forth  this  court  into  activity  but  con- 
science, good  faith  and  reasonable  diligence.  Where  these  are 
wanting,  the  court  is  passive,  and  does  nothing.  Laches  and  neg- 
lect are  always  discountenanced,  and,  therefore,  from  the  begin- 
ning of  this  jurisdiction,  there  was  always  a  limitation  to  suits  in 
this  court."  Courts  of  equity,  it  has  been  said,  act  not  so  much 
in  analogy  to,  as  in  obedience  to,  statutes  of  limitation  of  legtil  ac- 
tions, because,  where  the  legal  remedy  is  barred,  the  spirit  of  the 
statute  bars  the  equitable  remedy  also. 

In  the  present  case  the  cause  of  action  for  the  cancellation  of 
the  bonds  was  not  barred  by  the  ten-year  statute  applicable  to 
equitable  actions.  But  a  period  of  nine  years  had  elapsed,  after 
the  bonds  were  issued,  before  the  commencement  of  the  action. 
But  we  apprehend  that  the  period  of  limitation  of  equitable  ac- 
tions fixed  by  the  statute  is  not,  where  a  purely  equitable  remedy 
is  invoked,  equivalent  to  a  leejislative  direction  that  no  period 
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fibort  of  that  time  shall  be  a  bar  to  relief  in  anj  case,  or  precludes 
the  court  from  denying  relief  in  accordance  with  equitable  prin- 
ciples for  unreasonable  delay,  although  the  full  period  of  ten  years 
has  not  elapsed  since  the  cause  of  action  accrued.  The  ten-year 
limitation  was  primarily  designed  to  shield  defendants  (Railroad' 
Co.  V.  Dudley,  14  N.  Y.  352),  and  it  must  be  true  that  a  court,  in 
the  exercise  of  its  equitable  jurisdiction,  could  not  entertain  or 
enforce  a  cause  of  action  barred  by  the  statute,  and  not  within 
any  exception,  acting  upon  any  general  equitable  considerations. 
But  in  enforcing  purely  equitable  remedies,  depending  upon  gen- 
eral equitable  principles,  unreasonable  and  inexcusable  delay  is  an 
element  in  the  plaintiff's  case,  which  a  court  of  equity  always 
takes  into  consideration  in  exercising  its  discretion  to  grant  or 
refuse  relief,  and  is  not  a  mere  collateral  incident.  Where  there 
is  a  remedy  at  law  whereby  the  plaintiff  can  prosecute  or  defend 
his  legal  right,  the  refusal  of  relief  leaves  the  parties  where  they 
were.  If  there  are  special  circumstances  which  may  change  the 
situation  of  the  plaintiff  to  his  injury,  unless  the  equitable  remedy 
is  interposed,  this  fact  may  be  considered.  But  the  idght  of  the 
court  to  deny  relief  upon  equitable  grounds,  for  long  delay,  al- 
though short  of  the  statute  period  of  limitation,  is  in  the  nature  of 
a  defense,  and  is  not,  we  think,  taken  away  by  the  statute.  There 
may  be  a  well-founded  distinction  between  the  case  of  an  applica- 
tion for  an  equitable  remedy  in  aid  of,  or  to  enforce  a  legal  right 
not  barred  by,  statute,  and  the  case  where  an  exclusively  equita- 
ble remedy  is  sought,  such  as  to  restrain  proceedings  at  law,  or, 
upon  the  principle  quia  UmeL  to  deprive  an  adversary  of  the 
muniment  of  his  alleged  legal  right,  which  he  inequitably  retains. 
In  cases  of  the  latter  class,  long  delay  or  acquiescence,  although 
short  of  the  statute  period  for  the  limitation  of  equitable 
actions,  may  be  a  ground  for  refusing  relief.  2  Pom.  Eq. 
Jur.,  §  817.  The  cancellation  of  securities  is  a  purely  equi- 
table remedy,  and  cannot  be  claimed  as  an  absolute  right, 
nor  is  it  applied  for  or  awarded  in  aid  of  a  legal  right  or 
title.  We  conclude,  therefore,  that  it  was  within  the  power 
of  the  court  to  dismiss  the  complaint,  so  far  as  relief  was 
sought  for  a  cancellation  of  the  bonds,  on  the  ground  of  delay  in 
bringing  the  action.  The  circumstances  justified  the  conclusion 
on  this  branch  of  the  case.  The  town  and  the  tax  payers  permit- 
voL.  II.— 66 
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ted  the  bonds  to  be  dealt  with  and  taken  by  savings  banks 
and  others,  for  nearly  ten  years,  not  only  without,  so  far  as 
appears,  a  woixl  of  warning  or  protest,  but  by  afSrmative  acts  of 
recognition  encouraged  investment  therein  as  safe  and  valid 
securities.  The  bonds,  resting  on  the  adjudication  of  the  county 
judge,  were  apparently  valid.  The  legislature  has  still  the  power 
to  ratify  them,  and  make  thetn  valid  obligations  of  the  town. 
Williams  v.  Town  of  Duanesburgh,  66  N.  Y.  129 ;  Horton  v. 
Town  of  Thompson,  71  K  T.  513 ;  Rogers  v.  Stephens,  86  N. 
Y.  623.  They  are  now  in  the  hands  of  boiiajide  holders;  that  is, 
of  persons  who  have  paid  value  for  them  without  notice.  The 
fact  that,  if  the  plaintiffs  are  defeated  here,  the  bonds  may  be  sued 
upon  and  enforced  in  another  jurisdiction,  constitutes  no  equitable 
reason  for  maintaining  the  action.  Town  of  Venice  v.  WoodruflE, 
supra.  The  judgment  denying  relief  for  the  cancellation  of  the 
bonds  is  incidentally  supported  by  the  opinion  in  Oraig  v.  Town 
of  Andes,  wherein  the  learned  judge  by  whom  it  was  pronounced, 
referring  to  the  judgment  in  the  present  case  in  the  supreme 
court  (28  Hun.  380),  said :  "  Nor  is  the  correctness  of  that  decision 
in  question  here,  for  a  court  of  equity  might,  in  its  discretion,  re- 
fuse to  interfere,  and  leave  the  party  to  its  legal  rights ; "  and  in 
Alvord  V.  Bank,  98  N.  Y.  599,  Judge  Finch  recognizes  the  doc- 
trine that  a  court  of  equity  would  not  lend  its  aid  in  a  case  of  in- 
excusable  laches  of  the  party  seeking  relief.  The  denial  of  relief 
in  this  case  may  result  practically  in  the  enforcement  of  the 
bonds  in  question,  and  also  of  other  town  bonds  issued  and  held 
under  similar  circumstances.  But  in  contrasting  the  relative  con- 
duct and  situation  of  the  town  and  the  tax  payers  on  the  one  side, 
and  the  purchasers  of  bonds  on  the  other,  we  cannot  say  that  such 
a  result  will  be  repugnant  to  any  principle  of  justice  or  equity. 

The  right  of  the  plaintiffs  to  maintain  the  action,  so  far  as 
it  seeks  to  enjoin  and  restrain  the  defendant  Ballantine  from 
paying  the  interest  on  the  bonds,  for  the  year  1882,  out  of 
the  money  in  his  hands,  levied  and  collected  for  that  purpose,  de- 
pends upon  the  question  whether  such  payment,  if  made,  would 
be  an  illegal  act,  or  constitute  waste  under  chapter  531  of  the 
Laws  of  1881.  This  act,  which  superseded  the  original  legislation 
on  the  subject,  initiated  by  chapter  161  of  the  Laws  of  1872,  is 
entitled  '*  An  act  for  the  protection  of  tax  payers,"  and  in  its  first 
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fiection  aathorizes  an  action  to  be  proeecated  by  tax  payers  against 
officers,  agents^  commissioners  or  other  persons  acting  io  behalf  of 
any  county,  town,  village  or  manidpal  corporation,  ^'  to  prevent 
any  illegal  official  act  on  the  part*  of  any  sach  officers,  agents,  com- 
missioners or  other  persons,  or  to  prevent  waste  or  injory  to  any 
property,  funds  or  estate  of  snch  coanty,  town,  village  or 
municipal  corporation."  By  act  chapter  234  of  the  Laws  of  1879, 
the  office  of  railroad  commissioner  in  the  several  towns  in  Dela- 
ware county  was  abolished,  and  the  duties  appertaining  thereto 
were  imposed  upon  the  supervisors  of  the  several  towns.  It  was 
made  the  duty  of  the  supervisor  of  each  town  to  report 
to  the  board  of  supervisors  each  year  the  amount  of  interest  on 
railroad  bonds  of  the  town  falling  due  in  that  year,  and  the  act 
provides  that  '^  the  said  amount  shall  be  raised  by  tax  as  now 
provided  by  law,  and  paid  by  the  collectors  of  the  town  to  the 
said  supervisors,  and  by  them  applied  in  payment  of  the  interest 
and  coupons  as  aforesaid."  The  defendant  Ballantine,  as  super- 
visor of  the  town  of  Andes,  in  the  fall  of  1881  reported  to  the 
board  of  supervisors  of  Delaware  county  the  amount  required  to 
be  raised  to  pay  the  interest  falling  due  on  the  railroad  bonds  of  the 
town  for  the  year  1882,  viz. :  The  sum  of  $6,650 ;  and  the  board 
of  supervisors,  at  its  annual  session  in  the  fall  of  1881,  included 
in  its  warrant  for  the  collection  of  taxes  in  the  town  of  Andes 
the  sum  so  reported,  and  this  amount  was  duly  collected  and  paid 
over  to  the  supervisor  pursuant  to  the  direction  of  such  warrant, 
for  the  purpose  of  paying  the  interest  on  the  bonds,  and  the  sum. 
so  collected  remains  in  his  hands.  The  plaintiffs,  in  their  character 
as  tax  payers,  seek  to  prevent  the  supervisor  of  the  town  of  Andes 
from  performing  the  duty  imposed  upon  him  by  the  act  of  1879,  and 
from  applying  the  money  to  the  purpose  for  which  it  was 
raised. 

We  are  of  the  opinion  that  the  payment  by  the  supervisor  of 
the  interest  on  the  bonds,  out  of  the  funds  would  neither  be  an 
illegal  act,  nor  constitute  waste,  within  the  statute  of  1881. 
The  bonds  were,  under  the  adjudication  of  the  county  judge,  pre- 
sumptively valid  obligations  of  the  town.  When  the  money  in 
question  was  raised,  their  validity  had  not  been  impeached  by  any 
judicial  decision.  The  town  had  for  a  long  time  recognized  their 
validity.    The  tax  payers  acquiesced  for  many  years  in  the  meas- 
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ures  taken  to  raise  money  by  taxation  to  pay  the  interest  on  the 
bonds.  In  1874  and  1875,  in  their  collective  capacity  in  town 
meetings,  they  voted  upon  the  question  of  the  sale  of  tlie  stock 
held  by  the  town,  at  elections  held  under  acts  of  the  legislature  in 
these  years,  which  acts,  while  they  did  not  have  the  effect  of 
legalizing  the  bonds  which  were  the  consideration  for  the  stock 
authorized  to  be  sold,  nevertheless  assumed  their  validity.  The 
bonds  were  not  illegal  or  void,  in  the  sense  that  they  were  fraudu- 
lently issued,  or  issued  without  consideration.  They  were  ex- 
changed for  stock,  and  the  railroad  company,  concurrently  with 
the  subscription  therefor,  entered  into  an  agreement  with  the  rail- 
road commissioners  that  the  proceeds  of  the  bonds  should  be  used 
for  the  construction  and  equipment  of  the  railroad  within  the 
town  of  Andes,  and  this  agreement  was  perfoimed.  It  is  not 
claimed  that  there  was  any  fraud  or  collusion  in  the  bonding 
proceedings.  The  bondholders  are  innocent  holders  for  full 
value  of  the  securities  thus  issued.  It  is  very  clear,  we  think,  that 
neither  the  town  nor  the  tax  payers  would  be  permitted  to  recover 
back  the  money  actually  paid  by  the  town  to  the  bondholders  as 
money  illegally  paid  and  received.  It  was  paid  upon  presump- 
tively valid  obligations,  under  a  claim  of  right  on  their  part  to 
receive  it,  and,  if  payments  actually  made  by  the  officers  of  the 
town  would  be  valid  and  binding,  it  would  not,  we  think,  be  an 
illegal  act  on  the  part  of  the  supervisor,  under  the  act  of  1881,  to 
apply  the  money  now  in  his  hands  according  to  the  direction  of  the 
statute,  simply  for  the  reason  that  the  validity  of  the  bonds  is  now 
questioned.  The  question  of  the  duty  of  the  officer  holding  money 
raised  to  pay  interest  on  bonds  issued  under  the  town  bonding 
acts,  to  make  such  payment  notwithstanding  some  omission  or  de- 
fect in  the  bonding  proceedings  which  rendered  the  bonds  invalid, 
has  been  considered  by  this  court  in  several  cases.  People  v. 
Brown,  55  N.  Y.  180;  Bank  v.  Wheeler,  72  N.  7.201.  We  held 
in  each  of  these  cases  that  an  officer  who  had  in  his  hands  money 
collected  to  pay  interest  on  town  bonds  could  not  be  permitted  to 
question  their  validity  when  called  upon  to  pay  it  over  to  those 
entitled  to  it  under  the  statute.  In  one  case  the  collector  of  the 
town  refused  to  pay  the  money  collected  by  him  to  the  town  com- 
missioners, as  required  by  the  act,  and  in  the  other  the  town  com- 
missioners, after  they  had  received  it,  refused  to  pay  it  to  the 
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bondholders,  and  in  the  case  last  cited  the  action  of  a  bondholder 
to  compel  such  payment  was  sustained.  In  both  cases  the  defense 
was  made  that  the  bonds  were  void,  and  in  both  the  defense  was 
interposed  pursuant  to  resolutions  of  the  town  meeting  of  the 
town  whoso  bonds  were  in  question.  The  money,  the  payment  of 
which  is  sought  to  be  restrained  in  this  action,  has  been  collected 
in  usual  course  from  the  taxable  property  of  the  town  of  Andes. 
Neither  the  town  nor  the  tax  payers  intervened  to  prevent  its 
collection.  So  far  as  appears,  the  tax  payors  paid  the  money  vol- 
untarily, and  have  no  recourse  to  recover  it  back.  The  money 
does  not  belong  to  them,  nor,  in  a  strict  sense,  is  it  the  property 
of  the  town .  It  was  raised  for  a  special  purpose,  and  it  can  be  ap- 
plied legally  to  no  other.  The  act  of  1881  should  have  a  broad 
and  liberal  construction  to  accomplish  the  purposes  of  its  enact 
ment.  But  it  is  difficult  to  perceive  how  that  can  be  treated  as 
an  illegal  act,  or  as  constituting  waste,  the  performance  of  which 
may  be  compelled  by  mandamus.  We  do  not  doubt  that  tax 
payers  may,  by  means  of  this. statutory  action,  arrest  the  payment 
of  money  collected  to  pay  fraudulent  or  collusive  claims  against 
a  town  having  neither  a  legal  nor  equitable  foundation.  We  con- 
line  our  judgment  to  a  case  of  money  raised  to  pay  a  claim  appar- 
ently valid,  which  has  been  so  treated  by  the  town  and  its  tax 
payers,  having  implied  legislative  sanction,  and  where  no  fraud  is 
imputed.  In  such  case  we  think  the  tax  payers  cannot  arrest  the 
payment  under  the  act  of  1881.  If  in  this  case  judgment  was 
given  for  a  cancellation  of  the  bonds,  then  it  might  follow  that 
the  fund  would  be  left  where  it  is,  as  there  would  be  no  debt  in 
fact  or  in  form  to  which  it  could  be  applied.  See  Metzger  v.  Rail- 
road Co.,  supra.  We  think  the  judgment  should  be  affirmed. 
All  concur. 

Municipal  bonds — estoppel  to  deny  vaUdity  of. — On  the  effect  of  laches, 
acqaiescence  and  condact  as  an  estoppel  or  bar  to  relief  in  such  cases,  see 
Brown  ▼.  Millikeo,  1  Am.  R.  R.  &  Corp.  Rep.  8,  and  note;  North  v.  Platte 
County,  ante;  Touog  ▼.  Campbell,  76  N.  T.  525;  Thatcher  ▼.  People,  98  111.  682; 
Meyer  ▼.  Brown,  65  Cal.  583;  County  of  Tipton  v.  Locomotive  Works,  108  U. 
8.  528;  Marcy  ▼.  Township  of  Oswego,  92  U.  S.  687;  Commissioners  v.  Hinde- 
man,  81  Eans.  729;  Brown  t.  Atchison,  89  Kaos.  87. 
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Pennsylvania  Co.  bt  al.  v.  Ellett. 

(84  N.  B.  R.  668;  —  111 .) 

1.  Railroad  Companies.  Injubt  at  Crossings.  Practice.  This  was 
an  action  against  the  Pennsylvania  Co.  and  the  Union  Stock- Yards  and  Tran- 
sit Co.  for  negligently  causing  the  death  of  the  plaintiff's  intestate.  The  ac- 
cident occurred  at  the  crossing  of  four  tracks  which  belonged  to  the  latter 
company,  and  was  caused  by  a  train  of  the  former  company  which  was  being 
backed  over  the  crossing.  There  was  evidence  tending  to  show  that  no  warn- 
ing was  given  of  the  approach  of  the  train,  and  that  no  one  was  on  the  rear  of 
it  to  give  warning;  also,  that  the  deceased  was  in  the  exercise  of  due  care. 
Held,  that  the  court  properly  refused  to  take  the  case  from  the  jury. 

3.  Liability  OF  Company  Owiihra  the  Tracks.  The  stock-yards  company, 
.being  vested  with  the  franchise  of  constructing  and  operating  the  railroad^  is 
responsible  for  any  injury  resulting  from  the  negligent  operation  of  the  road, 
whether  by  itself  or  by  those  whom  it  authorizes  or  permits  to  use  it. 

3.  In  such  case  the  servants  and  agents  of  those  operating  the  road  will  be 
regarded  as  the  servants  and  agents  of  the  company  owning  the  road. 

4.  These  rules  apply  as  well  to  a  stock-yards  company  as  a  railroad  com- 
pany, where  the  franchise  of  constructing  and  operating  the  tracks  is  conferred 
upon  the  former  company  with  the  right  to  exercise  the  power  of  eminent  do- 
main for  that  purpose. 

5.  Plbadinq.  Arrest  of  Judgment.  To  render  the  owner  liable  for  the 
negligence  of  another  company  using  its  tracks,  it  should  be  averred  and  proved 
that  such  use  is  by  its  authority  or  permission.  But  an  averment  that  the 
company  whose  negligence  caused  the  injury  had  control  and  occupation  of 
the  tradLs  will  be  sufficient  after  verdict,  since  the  reasonable  intendment  is, 
^liat  such  control  and  occupation  is  by  the  consent  of  the  owner. 

Itub  Coy  and  R.  P.  HoUett  for  appellant  Union  Stock- Yards 
and  Transit  Company.  Qeo.  WUlard  for  appeUant  Pennsylvania 
Company.  WiUett  dk  Johnson  {Consider  H.  WiUetty  of  counsel) 
for  appellee. 

Shops,  C.  J.  This  was  an  action  of  case,  to  recover  damages 
for  negligently  causing  the  death  of  William  R.  Walkup,  and  re- 
sulted in  a  verdict  against  both  defendants  for  $4,500,  upon  which 
judgment  was  rendered.  On  appeal  to  the  appellate  court,  this 
judgment  was  affirmed.  Both  defendants  appeal  to  this  court, 
and  assign  errors. 

The  errors  assigned  by  the  Pennsylvania  Company  relate  solely 
to  the  sufficiency  of  the  evidence  to  sustain  the  action  against  that 
company.  We  are  not  at  liberty  to  weigh  the  evidence,  and  de- 
termine the  question  of  fact.     However,  by  its  fifth  instruction, 
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which  was  ref ased,  and  which  refusal  is  assigned  for  error,  this 
appellant  asked  the  trial  court  to  instruct  that  the  evidence  was 
insufficient  to  warrant  a  verdict  against  said  (y>nipany.  Upon 
looking  into  the  record,  it  is  clear  there  was  evidence  tending  to 
show  that  the  killing  of  the  deceased  resulted  from  the  negligent 
conduct  of  the  servants  of  that  companj  in  backing  its  train  across 
Exchange  avenue,  which  the  deceased  was  attempting  to  cross, 
and  that  the  deceased  was  at  the  time  in  the  exercise  of  ordinary 
care  for  his  safety.  The  casualty  occurred  immediately  in  front 
of  the  entrance  gates  of  the  Union  Stock- Yards.  At  that  point 
the  Union  Stock-Yards  and  Transit  Company  had  four  railroad 
tracks,  which  from  five  thousand  to  ten  thousand  people  passed 
over  daily  in  approaching  and  leaving  the  stock-yards.  These 
tracks,  running  parallel,  north  and  south,  are  about  four  feet  apart. 
Near  five  o'clock  of  the  afternoon  of  February  14,  1887,  the  de- 
ceased, with  a  number  of  other  persons,  came  out  of  the  stock- 
yards gates,  intending  to  cross  these  tracks  on  Exchange  avenue, 
but  was  stopped,  by  a  freight  train  going  north  on  the  third  track. 
Pausing  until  this  train  passed,  the  deceased,  who  was  in  the  lead, 
stepped  immediately  behind  the  last  car  on  the  fourth  track,  and 
was  instantly  struck  and  killed  by  the  train  of  the  Pennsylvania 
Company,  backing  south  at  the  rate  of  about  seven  miles  an  hour. 
There  was  abundant  evidence,  if  the  jury  believed  it  to  be  true, 
from  which  they  might  find  that  no  warning  whatever  was  given 
of  the  approach  of  the  defendant's  train,  and  that  no  one  was  on 
the  rear  of  the  backing  train  to  give  warning  to  persons  about  to 
cross  the  track.  There  was  conflict  in  the  evidence  in  resnect  of 
some  of  the  matters  adverted  to;  but,  there  being  evidence  tend- 
ing to  sustain  the  plaintiff's  case,  the  instruction  was  properly  re- 
fused. The  fact  is,  therefore,  to  be  treated  as  conclusively  settled 
that  the  Pennsylvania  Company  was  guilty  of  negligence  causing 
the  death  of  plaintiff's  intestate,  and  that  he  was  in  the  exercise 
of  due  and  proper  care.  As  already  said.  Exchange  avenue  is 
used  as  the  ordinary  and  usual  mode  of  reaching  the  main  en- 
trance to  the  Union  Stock-Yards.  This  entrance  is  an  arched 
way,  with  one  large  and  two  small  gates,  and  from  thtoce  east, 
across  these  tracks,  is  a  planked  crossing  ^^  about  thirty  or  forty 
feet  in  width,  which  is  used  in  common  by  persons  on  foot,  and 
those  on  horseback,  and  those  in  carriages."    The  deceased  was 
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on  this  walk  or  crossing,  at  which  a  watchman  was  kept  by  the 
stock-yards  company,  but  who  failed  to  give  notice  of  this  backing 
train .  It  was  for  the  jury  to  say  whether,  in  view  of  all  the  cir- 
cnmstances  shown,  the  deceased  exercised  ordinary  care  for  his 
own  safety ;  and,  having  found  that  he  did,  and  that  this  appellant 
was  negligent,  and  that  finding  of  fact  having  been  approved 
on  the  trial  by  the  appellate  court,  it  is  not  here  open  for  review. 
But  it  is  insisted  that,  whatever  the  liability  of  the  Pennsylvania 
Company  may  be,  the  stock-yards  conipany  is  not  liable,  and  that 
the  court  erred  in  overruling  its  motion  for  new  trial,  and  in  ar- 
rest of  judgment.  It  is  said  there  is  no  charge  in  the  declaration 
that  this  appellant  or  its  servants  were  guilty  of  negligence^  and, 
negligence  being  the  gist  of  this  action,  no  recovery  could  prop- 
erly be  had  without  it  was  alleged  and  proved.  Without  pausing 
to  determine  whether  there  are  not  sufficient  allegations  of 
negligence  in  the  declaration  to  charge  the  stock-yards  company, 
it  will  be  observed  that  it  is  alleged  that  that  company  owned  and 
used  the  four  railroad  tracks  before  mentioned,  and  that  the 
Pennsylvania  Company,  "having  control  and  occupation  of  said 
railroad  tracks,  and  also  of  a  certain  locomotive  engine  attached  to 
a  train  of  cars,"  negligently  managed  and  operated  the  same, 
whereby  the  plaintiffs  intestate  was  killed,  etc.  The  charge  of 
negligence  against  the  Pennsylvania  Company  is  confessedly  am- 
ple. The  law  has  become  settled  in  this  state,  by  an  unbroken 
line  of  decisions,  that  the  grant  of  a  franchise  giving  the  right  to 
build,  own  and  operate  a  railway  carries  with  it  the  duty  to  so  use 
the  property,  and  manage  and  control  the  railroad,  as  to  do  no 
unnecessary  damage  to  the  person  or  property  of  others ;  and 
where  injury  results  from  the  negligence  or  unlawful  operation 
of  the  railroad,  whether  by  the  corporation  to  which  the  franchise 
is  granted,  or  by  another  corporation,  or  by  individuals  whom  the 
owner  authorizes  or  permits  to  use  its  tracks,  the  company  own- 
ing the  railway  and  franchise  will  be  liable.  Lesher  v.  Naviga- 
tion Co.,  14  111.  85  ;  Railway  Co.  v.  McCarthy,  20  111.  385 ; 
Railway  Co.  v.  Dunbar,  20  111.  623 ;  Railroad  Co.  v.  Finnigan,  21 
111.  646 ;  Railroad  Co.  v.  Kanouse,  39  111.  272 ;  Railway  Co.  v. 
Rumbold,  40  111.  143  ;  Railroad  Co.  v.  Lane,  83  111.  448 ;  Rail- 
way Co.  V.  Campbell,  86  111.  443 ;  Railroad  Co.  v.  Shacklet,  105 
111.  364 ;  Balsley  v.  Railroad  Co.,  119  111.  68  ;  8  N.  E.  Rep'r,  859. 
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While  the  company  gniltj  of  the  negligence  —  in  this  case, 
the  Pennsylvania  Company  —  will  be  liable  for  the  damages  re* 
suiting  therefrom,  the  owner  of  the  railroad,  to  wl^om  is  granted 
the  control  and  management  of  it,  will  also  be  liable.  The  pubUo 
may  look  for  indemnity  for  injury  resulting  from  the  wrongful 
or  unlawful  operation  of  the  road  to  that  corporation  to  which 
they  have  granted  the  franchise,  and  thus  delegated  a  portion  of 
the  public  service  ;  and  for  this  purpose  the  company  whom  it 
permits  to  use  its  tracks,  and  its  servants  and  employes,  will 
be  regarded  as  the  servants  and  agents  of  the  owner's  company. 
Authorities  supra ;  Singleton  v.  Railroad  Co.,  70  Ga.  1:64;  Nel- 
son v.  Railroad  Co.,  26  Vt.  717.  It  follows,  therefore,  that  no 
other  negligence  than  that  of  the  company  or  corporation  per- 
mitted or  authorized  by  the  owner  company  to  use  its  railway 
need  be  alleged  or  proved  to  fix  the  liability  of  the  owner. 

The  law  is  conceded  to  be  as  stated  as  respects  railway  corpora- 
tions in  this  state,  but  it  is  said  that  the  rule  can  have  no  applica- 
tion to  the  stock-yards  company.  It  is  insisted  that  its  tracks  are 
upon  its  private  grounds,  and  for  its  own  convenience,  and  that 
the  same  rule  must  be  applied  to  its  tracks  as  would  apply  to  the 
track  of  a  private  individual  extending  into  his  lumber  yards,  or 
the  like.  Without  pausing  to  discuss  what  would  be  the  liability 
in  the  case  supposed,  it  will  be  found  by  reference  to  the  charter 
of  the  stock-yards  company  that  its  right  to  own,  build,  maintain 
and  operate  its  railway  is  by  virtue  of  a  franchise  granted  by  the 
state.  By  its  charter  (2  Priv.  Laws  1865,  p.  678)  which,  it  is  de- 
clared by  the  legislature,  ^^  shall  be  deemed  a  public  act,"  appel- 
lant is  created  a  body  politic  and  coporate,  by  the  name  and  style 
of  the  **  Union  Stock-Yards  and  Transit  Company  in  Chicago," 
in  perpetuity.  By  the  second  section,  it  is  given  power  to  locate, 
construct  and  maintain  upon  land  it  may  acquire,  in  convenient 
proximity  to  the  southern  limits  of  the  city  of  Chicago,  all  nec- 
essary ^^  yards,  inclosures,  buildings,  structures  and  railway  lines, 
tracks,  switches  and  turnouts,"  etc.  By  the  third  section,  it  is 
authorized  to  construct  a  railway,  with  one  or  more  tracks  from 
its  yards,  so  as  to  connect,  outside  of  the  city  of  Chicago,  its  yards 
with  the  tracks  of  all  railroad  lines  entering  Chicago  from  the 
south  and  west  within  prescribed  limits.     For  this  purpose,  it  may 

.acquire  land  for  right  of  way  by  purchase  and  condemnation 
VOL.  n.— 67 
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(section  4)  under  the  general  laws  of  the  state.  It  is  granted 
power  to  make  connections  with  all  of  said  railroads,  with  suitable 
side  tracks,  switches  and  connections,  so  as  to  enable  ^'  all  trains 
running  upon  said  railroads  "  so  entering  said  city,  to  easily  and 
conveniently  approach  its  yards,  and  tp  change,  alter  and  relocate 
its  tracks,  and  to  ^^  fully  finish  and  maintain  said  railroad  or  roads," 
and  to  transport,  and  to  allow  to  be  transported,  thereon,  by  steam 
or  other  power,  freight  and  property  of  every  kind,  and  to  fix, 
establish,  take  and  receive  such  rates  of  toll  for  all  freight  trans^ 
p6rted  over  its  lines  as  its  directors  may  from  time  to  time  estab- 
lish ;  provided  "  all  fees  and  charges  for  freight  *  ♦  *  shall 
be  subject  to  any  general  law  *  *  *  in  reference  *  *  ♦ 
to  railroads.''  It  may  construct  and  maintain  its  lines  of  railway 
across  public  streets,  highways  and  water-courses.  The  eleventh 
section  is  a  limitation  upon  its  power  to  maintain  or  operate  a 
railroad  for  the  conveyance  of  passengers  or  freight,  "in  the  city 
of  Chicago.''  It  is  apparent  this  appellant,  under  its  franchise, 
built,  owned  and  operated  its  railway,  clothed  with  ample  power 
to  control  its  management  and  operation,  whether  by  itself  or 
other  corporations ;  and  every  reason  of  public  policy  applicable 
to  other  railroad  corporations  applies  with  equal,  if  not  greater, 
force  to  this  appellant.  It  may  allow  other  corporations  to  use 
its  railway,  but  it  has  exclusive  control  of  the  manner  of  its  opera- 
tion, and  must  be  held  responsible  for  its  proper  management. 
It  may  not  absolve  itself  from  responsibility  to  perform  its  duty 
by  permitting  others  to  discharge  its  corporate  functions. 

But  it  is  said  that  the  motion  in  arrest  of  judgment  shonld  have 
been  sustained  because  it  is  not  alleged  in  either  count  of  the  dec- 
laration that  the  train  of  the  Pennsylvania  Company  in  question 
was  running  upon  the  stock-yards  company's  tracks  by  contract 
with  the  latter  company,  and  that  for  aught  that  is  alleged  the 
former  company  may  have  been  mere  trespassers  in  so  running 
its  train.  The  allegation  is  that  this  appellant  was  a  corporation, 
organized  and  acting  under  the  laws  of  this  state,  "owning  and 
using  railroad  tracks  upon  which  the  defendant  the  Pennsylvania 
Company  and  other  railroads  ran  their  cars  and  locomotives,"  etc. 
And,  again,  it  is  averred  that  the  Pennsylvania  Company  had 
control  and  occupation  of  said  tracks.  Before  verdict  the  intend- 
ments are  against  the  pleader,  and,  under  demurrer  to  a  dedara- 


Pbijnsylvania  Co.  v.  Ellett.        '  531 

tioD,  nothing  will  8u£Sce  by  way  of  inference  or  implication;  but 
after  verdict  the  role,  with  certain  limitations,  is  entirely  differ- 
ent. The  rule  in  respect  of  the  latter  case  is  stated  in  2  Tidd 
Pr.  919,  to  be :  "At  common  law,  when  any  thing  is  omitted  in 
the  declaration,  though  it  be  matter  of  substance,  if  it  be  such  as 
that,  without  proving  it  at  the  trial,  the  plaintiff  could  not  have 
had  a  verdict,  and  there  be  a  verdict  for  the  plaintiff,  such  omis- 
sion shall  not  arrest  the  judgment."  Mr.  Chitty  on  Pleading 
(volume  1,  page  673)  states  the  rule  as  follows :  ^'  The  second  mode 
by  which  defects  in  pleading  may  be,  in  some  cases,  aided,  is  by 
intendment  after  verdict.  The  doctrine  upon  this  subject  is 
founded  on  the  common  law,  and  is  independent  of  any  statutory 
enactments.  The  general  principle  upon  which  it  depends  ap- 
pears to  be  that,  where  there  is  any  defect,  imperfection  or  omis- 
sion in  any  pleading,  whether  in  substance  or  form,  which  would 
have  been  a  fatal  objection  upon  demurrer,  yet,  if  the  issue  joined 
be  such  as  necessarily  required,  on  the  trial,  proof  of  the  facts  so 
defectively  or  imperfectly  stated  or  omitted,  and  without  which 
it  is  not  to  be  presumed  that  either  the  judge  would  direct  the 
jury  to  give,  or  the  jury  would  have  given,  the  verdict,  such  de- 
fect, imperfection  or  omission  is  cured  by  the  verdict."  In 
Stephen  Pleading  it  is  said  (page  148),  quoting  the  court  of  king's 
bench  in  Jackson  v.  Pesked,  1  Maule  &  8.  234 :  "  Where  a 
matter  is  so  essentially  necessary  to  be  proved  that,  bad  it  not 
been  given  in  evidence,  the  jury  could  not  have  given  such  a  ver- 
dict, there  the  want  of  stating  that  matter  in  express  terms 
in  the  declaration,  provided  it  contains  terms  sufficiently  general 
to  comprehend  it  in  fair  and  reasonable  intendment,  will  be  cured 
by  a  verdict."  If  the  plaintiff  omits  to  state  a  good  title  or  cause 
of  action,  or  to  state  facts  from  which  a  good  cause  of  action  may 
be  implied,  there  is  no  room  for  indulging  in  intendments ;  but 
on  motion  in  arrest  of  judgment  the  court  will  intend  that  every 
material  fact  alleged  in  the  declaration,  or  fairly  and  reasonably 
inferable  from  what  is  alleged  was  proved  at  the  trial ;  and  if, 
from  the  issue,  the  fact  omitted,  and  fairly  inferable  from  the 
facts  stated  in  the  declaration,  may  fairly  be  presumed  to  have 
been  proved,  the  judgment  will  not  be  arrested.  Authorities 
supra;  Addingtonv.  Allen,  11  Wend.  375;  Stantley  v.  Whipple, 
2  McLean,  35 ;  Dobson  v.  Campbell,  1  Sum.  319.     It  is  clear 
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that  whether  the  PeDnsjlvania  Compaoy  was  ranning  its  train 
over  this  appellant's  railway  under  contract  with  it,  or  by  its  per- 
mission and  consent,  was  a  matter  material  to  be  proved  to  fix  its 
liability.  As  before  stated,  it  is  alleged  that  this  appellant  was  a 
corporation  owning  and  using  certain  railroad  tracks  upon  which 
the  other  defendant  and  other  railroads  ran  their  cars  and  loco- 
motives, and  that  said  Pennsylvania  Company  had  control  and 
occupation  of  said  ti*acks.  The  allegation  in  this  respect  is  not 
confined  to  the  particular  train  from  which  the  injury  resulted ; 
but  the  allegation  is  general,  that  this  and  other  railroad  com- 
panies '^  ran  their  cars  and  locomotives  "  over  these  railway  tracks 
owned  and  used  by  this  appellant.  It  seems  to  us  that  these 
allegations  are  "  snfficicntly  general  to  comprehend  "  therein,  by 
fair  and  reasonable  intendment,  that  the  Pennsylvania  Company 
was  so  in  control  lawfully  ;  that  is,  by  consent  of  the  owner  cor- 
^poration.  It  may  fairly  and  reasonably  be  implied  tliat,  by  some 
contract  or  arrangement  between  the  two  companies,  the  other 
defendant  had  the  right  to  run  its  cars  and  locomotives  over  these 
tracks.  No  other  reasonable  inference  could  arise ;  and,  in  our 
judgment,  there  is  sufficient  appearing,  by  fair  and  reasonable 
implication  from  what  is  alleged,  to  render  the  declaration  good 
after  verdict.  As  before  said,  this  matter  was  directly  in  issue, 
and  was  so  far  material  that  no  verdict  against  this  appellant  could 
lawfully  have  been  rendered  without  proof  of  the  fact ;  and,  look- 
ing into  the  bill  of  exceptions,  we  find,  while  there  was  no  ex- 
press proof  of  a  contract,  there  is  ample  evidence  from  which  the 
jury  would  be  justified  in  finding  that  the  Pennsylvania  Company 
was  running,  its  trains,  as  it  had  been  for  eighteen  months  prior 
to  the  injury  complained  of,  by  and  with  the  consent  of  the 
owner  corporation. 

The  nK)tions  for  new  trials  and  in  arrest  of  judgment  were 
properly  overruled,  and  the  judgment  of  the  appellate  court  will 
be  affirmed. 

Uabillty  of  the  owner  of  a  railroad  for  injuries  oooasioned  by  the  n^gU- 
genoe  of  its  leasee  or  licensee.  —  This  question  is  discassed  in  a  note  to  Rick* 
erta  v,  Chesapeake  &  Ohio  B.  Co.,  1  Am.  B.  B.  dp  Corp.  Bep.  455,  451. 
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Eabltwinb  v.  Topbka,  etc.,  Ry.  Co. 

<83Pao.  R.  940;  43  EaD.  746.) 

1.  Eminent  Domain.  Rights  in  Land  Condemned  fob  Railroad  Right 
OF  Way. —  When  the  demurrer  to  a  petition  is  sostained,  and  the  plaintiff 
elects  to  stand  upon  his  petition  and  the  facts  stated  therein,  and  judgment  is 
rendered  against  him  for  costs,  no  motion  for  a  new  trial  is  necessary  to  have 
the  qaestion  of  the  Bufflciencj  of  the  petition  reviewed  in  this  court. 

2.  The  title  to  land  appropriated  bj  a  railway  company  under  the  provisions 
of  article  9,  chapter  28,  of  the  Compiled  Laws  of  1885.  remains  in  the  owner  of  the 
soil;  and  the  railway  company  has  the  right  to  remove  only  so  much  thereof 
as  may  be  necessary  for  the  construction  and  repair  of  its  jroad. 

JB,  A.  SeaveVj  W.  D.  Webb  and  J,  K.  Owens  for  plaintiff  in 
error.  Waggeiier^  Martin  d&  Orr  and  W.  A,  Johnson  for  de- 
fendants in  error. 

Green,  C.  Plaintiff  below  sued  the  defendants  in  error,  in  the 
district  court  of  Morris  county,  for  trespass  alleged  to  have  been 
committed  upon  the  line  of  the  right  of  way  of  the  defendants  and  on 
the  land  of  the  plaintiff.  The  material  allegations  of  the  petition 
are  that  the  defendants  own  and  operate  a  line  of  railroad  from 
Council  Grove,  in  Morris  county,  to  Salina ;  that  said  road  was 
built  in  1882  through  the  land  of  the  plaintiff;  that  on  or  about 
the  Ist  of  April,  1886,  and  at  divers  times  since,  along  and  upon 
the  right  of  way  of  said  railroad,  and  on  plaintiff's  land,  the 
defendants  dug  up  and  moved  large  quantities  of  dirt  and  soil, 
and  then  and  there  dug,  blasted  and  quarried  large  quantities  of 
stone — two  thousand  perches — of  the  value  of  $1,000,  and  took 
and  carried  the  same  away  and  from  said  land  and  converted  the 
same  to  its  own  use.  The  claim  is  made  that  the  defendants  are 
liable  for  earth  and  rock  taken  from  the  right  of  way  where  the 
defendants  have  constructed  a  railroad.  A  demurrer  was  inter- 
posed to  the  petition  in  the  court  below,  which  was  sustained,  and 
the  plaintiff  elected  to  stand  on  the  petition  and  the  facts  stated 
therein  ;  and  the  court  gave  judgment  for  costs  against  the  plain- 
tiff.    No  motion  for  a  new  trial  was  made. 

1.  The  defendants  in  error  claim  that  the  question  of  the  suf- 
ficiency of  the  petition  cannot  be  reviewed  here,  because  no 
motion  for  a  new  trial  was  made ;  that  practically  there  was  a  trial 
as  upon  an  agreed  statement  of  facts.     We  do  not  think  this 
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position  is  correct.  The  record  is  before  this  court,  and  we 
can  pass  upon  the  sufSciencj  of  the  petition  just  as  well  as  though 
a  motion  for  a  new  trial  had  been  made,  and  we  do  not  see  the  reason 
or  object  of  a  motion  for  a  new  trial  in  this  case.  But  one  question 
was  raised  by  the  demurrer.  The  court  decided  that  question  on  the 
petition  alone.  The  plaintiff  elected  to  stand  upon  his  petition, 
and  the  facts  as  therein  stated ;  and  the  coart  gave  judgment,  ac- 
cordingly, against  him.  This  was  a  final  determination  of  the  case. 
This  court  held  in  the  case  of  Ooburn  v.  Weed,  12  £ans.  182, 
that  an  error  in  a  final  judgment  of  the  district  court  was  review- 
able in  this  court  althoagh  no  motion  to  correct  the  error  had 
been  made  in  that  court.  Koehler  v.  Ball,  2  Kans.  160  ;  Lender 
V.  Caldwell,  4  Kans.  290.  We  think  the  case  is  subject  to  review 
here. 

2.  Did  the  court  err  in  sustaining  the  demurrer  to  plaintiffs 
petition  ?  Whatever  rights  the  defendants  below  had  upon  the 
land  of  the  plaintiff  on  the  right  of  way  were  under  para- 
graphs 1390  and  1393  of  the  General  Statutes  of  1889,  which 
provides:  "Any  duly  chartered  and  organized  railway  cor- 
poration may  apply  to  the  board  of  county  commissioners  of  any 
county  through  which  such  corporation  proposes  to  construct 
its  road  to  lay  off  along  the  line  of  such  proposed  railroad,  as 
located  by  such  company,  a  route  for  such  proposed  railroad  not 
exceeding  one  hundred  feet  in  width  —  except,  for  the  purposes 
of  cuttings  and  embankments,  it  shall  be  necessaiy  to  take  more, 
for  the  proper  construction  and  security  of  the  road  —  through  as 
much  of  said  county  as  may  be  desired  by  such  company  ;  and 
also  such  laud  as  may  be  deemed  necessary  for  side  tracks,  depots 
and  workshops,  and  water  stations,  materials  for  construction,  ex- 
cept timber,  a  right  of  way  over  adjacent  lands  sufficient  to  enable 
such  company  to  construct  and  repair  its  roads  and  stations,  and  a 
right  to  conduct  water  by  aqueducts,  and  a  right  of  making  proper 
drains.  If  such  company  shall  cause  the  copy  of  the  report  so 
certified  to  be,  within  ten  days  after  such  certifying,  filed  and  re- 
corded in  the  office  of  the  register  of  deeds  for  such  county,  it 
shall  have  the  right  to  occupy  the  land  so  embraced  within  such 
route  for  the  purposes  necessary  to  the  construction  and  use 
of  its  road  ;  and  to  such  portions  of  such  road  over  which  a  rail- 
road shall  be  actually  constructed  within  such  time  the  perpetual 
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use  of  snob  landB  Bhall  vest  in  such  company,  its  successors  and  as- 
signs, for  the  use  of  the  railroad,  as  soon  as  so  much  of  said  rail- 
road shall  have  been  constructed  fit  for  use."  It  would  seem 
from  this  authority  the  railway  company  acquired  such  an  ease- 
ment with  the  right  of  way  as  would  give  it  the  use  of  such 
material  as  would  be  necessary  to  construct  and  repair  its  road. 
This  court  has  said  in  the  case  of  Bailway  Co.  v.  Allen,  22  Kans. 
285  :  "  An  easement  merely  gives  to  a  railroad  company  a  right  of 
way  in  the  land ;  that  is,  the  right  to  use  the  land  for  its  purposes. 
This  includes  the  right  to  employ  the  land  taken  for  the  purposes 
of  constructing,  maintaining  and  operating  a  railroad  thereon. 
Under  this  right  the  company  has  the  free  and  perfect  use  of  the 
surface  of  the  land  as  far  as  necessary  for  all  its  purposes,  and  the 
right  to  use  as  much  above  and  below  the  surface  as  may  be 
needed."  The  doctrine  has  been  stated  by  Korer  in  his  work  on 
Bailroad  (page  325):  "  Though  a  railroad  company  may  acquire 
no  interest  in  the  fee  of  the  land  itself,  the  use  of  which  is  taken 
for  a  right  of  way  for  its  railroad,  yet  it  acquires,  with  tfie  right 
of  way  or  easement,  the  right  to  so  much  of  the  earth,  gravel  and 
stone,  trees  and  timber,  within  their  lines  of  location,  as  the  com- 
pany may  need  for  the  construction  and  maintenance  of  their 
road,  and  also  to  be  used  in  carrying  from  point  to  point  to  supply 
deficiencies  and  diminish  excesses  of  each  of  such  material  on  the 
road."  Now,  the  petition  in  this  case  nowhere  alleges  that  the  mate- 
rial the  defendants  were  charged  with  removing  was  not  necessary 
in  the  construction  or  repair  of  the  road.  If  it  were  necessary  for 
the  railway  company  to  remove  this  dirt  and  stone  in  the  con- 
struction or  repair  of  its  road-bed,  we  do  not  think  it  would  be 
liable;  and,  inasmuch  as  the  petition  does  not  allege  that  it  was 
not  necessary,  we  think  it  was  defective,  and  the  demurrer  was 
properly  sustained.  It  is  not  necessary  for  us  to  decide  whether 
the  company  would  have  the  right  to  remove  material  from  one 
point  on  its  right  of  way  to  another,  as  that  question  is  not  prop- 
erly in  this  ease.  The  demurrer,  we  think,  was  properly  sus- 
tained; and  we,  therefore,  recommend  an  affirmance  of  the  judg- 
ment of  the  court  below. 

Per  Oitriam.    It  is  so  ordered;  all  the  justices  concurring. 
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RIGHTS  OF  RAILROAD  COMPANY  IN  THE  LAND  CONSTITUTING  IT8 

RIGHT  OF  WAY. 

1.  The  company  is  an  adjoining  proprietor  and  ia  limited  by  tbe  maxim 
no  ntere  tao  ut  aliennm  non  Isadas. —  That  a  railroad  company  and  thoaa  who 
own  the  land  contigaous  to  its  right  of  way,  are  adjoining  proprietors,  is  man- 
ifest. In  the  use  of  its  right  of  way  it  is  limited  by  the  same  obligations  to 
adjacent  proprietors,  which  would  attach  to  it  if  It  was  an  ordinary  proprietor^ 
except  that  H  has  an  absolute  right  to  operate  its  road  in  a  reasonable  and 
proper  manner,  irrespective  of  injury  to  such  adjacent  proprietors.  Lewi» 
Em.  Dom.,  §  566.  It  cannot,  in  the  construction  or  repair  of  its  road,  take 
away  the  support  of  the  adjacent  soil.  Richardson  v.  Vermont  Central  R.  Co., 
25  Vt.  465;  Ludlow  v.  Hudsou  River  R.  Co.,  6  Lans.  128;  New  Orleans,  etc,  R. 
Co.v.  Brown,  64 Miss.  479;  Lewis  Em.  Dom.,  §§  151, 569;contra,  Boothby  v.  An- 
droscoggin, etc.,  R.  Co.,  51  Me.  818;  Hortsman  v.  Covington  R.  Co.,  18  B. 
Monr.  218.  Nor  may  it  interfere  with  the  Adjacent  owner's  rights  respecting' 
surface-water  or  running  streams,  without  becoming  liable  for  the  damages 
occasioned  thereby.  Wells  v.  New  Haven,etc.,Co.,  1  Am.  R.  R.  &  Corp.  Rep.  708, 
and  note;  Benton ville  R.  Co.  v.  Baker,  45  Ark.  252;  Gillham  v.  Madison 
County  R.  Co.,  49  111.  484;  T.,  W.  &  W.  Ry.  Co.  v.  Morrison,  71  Dl.  616;  Illi- 
nois, etc.,  R.  Co.,  V.  Febringer,  82  111.  129;  Chicago,  etc..  R.  Co.  v.  Casey,  90 
111.  514;  Kankakee,  etc.,  R.  Co.  v.  Horan,  22  HI.  App.  145;  Chicago,  etc.,  R. 
Co.  V.  Glenney,  US  111.  487;  Indiana,  etc.,  R.  Co.  v.  Ebeirle,  110  Ind.  542; 
Drake  v.  Chicago,  etc.,  R.  Co.,  63  Iowa,  802;  Hogenson  v.  Minneapolis,  etc., 
R.  Co.,  31  Minn.  224;  Payne  v.  Morgan's,  La.,  etc.,  R.  Co.,  88  La.  Ann.  164; 
Gulf,  etc.,  R.  Co.  v.  Helsley,  62  Tex.  593;  Sabine,  etc.,  R.  Co.  v.  Johnson, 
65  Tex.  389;  Gulf,  etc.,  R.  Co.  v.  Holliday,  65  Tex.  512;  Owens  v.  Missouri 
PaciBc  Ry.  Co.,  67  Tex.  679;  Raleigh,  etc.,  R.  Co.  v.  Wicher.  74 N.  C.  220; 
Shane  v.  Kansas  City,  etc.,  R.  Co.,  71  Mo.  237;  Abbott  v.  Kansas  City,  etc.,  R. 
Co.,  83  Mo.  271;  Jones  v.  St.  Louis,  etc.,  R.  Co.,  84  Mo.  151;  Lewis  Em.  Dom.^ 
§§  60-67.  A  railroad  company  cannot  divert  or  obstruct  a  stream  on  its  right 
of  way  to  the  injury  of  the  adjacent  owner.  Selma,  etc.,  R.  Co.  v.  Keith, 
53  Ga.  178;  Stodghill  v.  Chicago,  etc.,  R.  Co.,  48 Iowa,  26;  Union  PaciEc  Ry.  Co. 
V.  Dyche,  81  Kans.  120;  Baltimore,  etc.,  R.  Co.  v.  Magruder,  84  Md.  79.  It 
cannot  use  the  water  of  a  stream  which  it  crosses  for  its  locomotives  beyond 
the  amount  which  an  individual  might  take  as  a  riparian  proprietor,  without 
condemning  the  private  rights  thereby  affected.  Pennsylvania,  etc.,  R.  Co. 
V.  Miller,  112  Penn.  St.  34. 

2.  Right  to  trees,  herbage,  materials,  eto.,  on  its  light  of  way. —  No  ques- 
tion can  arise  in  regard  to  the  right  to  the  timber,  materials,  etc,  on  the  right 
of  way  except  where  the  interest  of  the  railroad  company  is  an  easement  only.  If 
the  company  owns  the  fee  no  one  else  can  claim  any  right  to  that  which  is  above 
or  below  the  surface.  But  where  it  has  i^  easement  only  it  may  use  the  tim- 
ber and  materials  for  the  construction  and  repair  of  its  road-bed.  Preston  v. 
Dubuque,  etc.,  R.  Co.,  11  Iowa,  15;  Chapin  v.  Sullivan  R.  Co.,  89  N.  H.  564; 
Taylor  v:  New  York,  etc.,  R.  Co..  38  N.  J.  L.  28;  Aldrich  v.  Drury,  8  R.  I.  654. 
The  company  may  remove  the  timber  and  materials  so  far  as  necessary  to  en- 
able it  to  properly  construct  or  safely  and  conveniently  operate  its  road.  To- 
ledo, etc.,  R.  Co.  V.  Green,  67  111.  199;  Brainard  v.  Clapp,  10  Cash.  6.    Bat 
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the  company  cannot  sell  the  timber  and  materials  severed  from  the  soil  or  nse 
them  for  any  other  pnrpoee  than  the  oonstraction  or  repair  of  its  road.  Blake  t. 
Rich,  84  N.  H.  282;  Aldrich  v.  Drury,  8  R.  L  554;  Lyon  v.  Gormley,  58  Penn. 
St.  261;  Preston  v.  Dnbuqoe,  etc.,  R.  Co.,  11  Iowa,  15.  Bot  where  it  is  nec- 
essary to  remove  materials,  such  as  timber,  stone,  coal,  etc.,  which  the  com- 
pany does  not  desire  to  use  on  its  road-bed.  It  doubtless  might  sell  the  same, 
or  otherwise  appropriate  them,  after  giving  the  owner  of  the  fee  notice  and 
reasonable  opportunity  to  remove  them.  Clark  v.  Dasso,  34  Mich.  86.  The 
owner  of  the  fee  has  a  right  to  the  herbage  growing  on  the  right  of  way,  and  nuiy 
remove  timber  and  materials  not  needed  by  the  company  and  which  can  be  re- 
moved without  detriment  .to  the  safe  and  proper  operation  of  the  road.  Lake 
V.  Rich,  84  N.  H.  282;  Preston  v.  Dubuque,  etc,  R.  Co.,  11  Iowa,  15;  Vermilya 
V.  Chicago,  etc.,  R.  Co.,  66  Iowa,  606;  and  see  Troy,  etc.,  R.  Co.,  v.  Pot- 
ter,  42  Vt.  265;  Philadelphia,  etc.,  R  Co.  v.  Lawrence,  10  Phila.  604;  Evans 
V.  Haefner,  29  Mo.  141.  But  the  owner  of  the  fee  may  not  remove  the  turf, 
as  that  would  tend  to  incommode  travelers  by  dust.  Connecticut,  etc.,  R.  Co. 
V.  Holton,  33  Vt.  48. 

8.  The  company's  right  of  possession. —  There  is  considerable  difference  of 
opinion  as  to  the  rights  of  the  owner  of  the  fee  to  the  use  of  a  railroad  right  of 
way.  Some  courts  hold  as  a  matter  of  law  that  the  railroad  company  is  entitled 
to  the  exclusive  possession  of  the  right  of  way.  Lake  Superior,  etc.,  R.  Co.  v. 
Grove,  17  Minn.  822;  Jackson  v.  Rutland,  etc.,  R.  Co.,  25  Vt.  150;  Connecticut, 
etc,  R.  Co.  V.  Holton,  82  Vt.  48;  Troy  &  Boston  R.  Co.  v.  Potter,  42  Vt.  265;  Brain- 
ard  V.  Clapp,  10  Cush.  6.  Other  courts  hold  that  the  owner  of  the  fee  may 
make  such  use  of  the  right  of  way  as  is  not  inconsistent  with  the  company's 
rights,  and  that  it  is  a  question  of  fact  whether  any  particular  use  by  the 
owner  is  consistent  with  the  rights  of  the  company.  Kansas  Central  R.  Co.  v. 
Allen,  22  Eans.  285;  Kansas  City,  etc.,  R.  Co.  v.  Eregelo,32  Kans.  608. 
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(11  8.  B.  R.  442;  —  Ga. .) 

1.  Railboad  Companies.  Power  of  Lboislaturb  to  Chakob  Route.  A 
railroad  corporation  having  power  by  its  charter,  granted  in  1888,  to  locate  and 
construct  its  road  where  it  may  think  proper,  may,  by  amendment  to  its  charter 
made  aftez  the  company  has  located,  but  before  it  has  constructed,  its  road,  be 
confined  to  a  particular  route,  on  certain  prescribed  conditions  as  to  a  portion 
of  the  line  through  a  given  county.  This  results  from  the  reserved  power  of 
the  state,  declared  In  sections  1651, 1682,  Code,  to  withdraw  the  franchises,  or 
change,  modify  or  destroy  the  corporation,  at  the  will  of  its  creator. 

2.  Exercise  of  Power  nor  Prbvented  bt  the  Existence  of  Construc- 
tion Contracts  for  Old  Route.  The  right  of  the  state  so  to  amend  the 
charter  is  not  in  any  degree  abridged  or  affected  by  executory  contracts  between 
the  company  and  a  construction  company,  and  between  the  latter  and  sub-con- 
tractors, touching  the  construction  and  equipment  of  the  road.    In  so  fto  aa 
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the  amendmeDt  may  render  the  perfomuuioe  of  these  oontraete  impoesible,  the 
impoBsibility  will  reeuU  from  aet  of  law,  and  performance  to  that  extent  will 
be  exeaeed.  All  parties  contracting  with  a  corporation  must  take  notice  of 
the  conditions  on  which  it  holds  its  franchises,  and  of  its  sabjeetion  to  the  leg- 
islative will. 

3.  Ambkding  Chabtsr.  Any  allowable  modification  of  the  charter  of  a 
private  corporation  may  be  made  by  an  amendment  adding  a  proviso  to  one  of 
its  sections.  The  form  of  the  amending  act  has  no  infla'ence  on  its  constrac- 
tion  or  effect. 

4.  Ck)NarnTnTiONAL  Law.  Titlb  of  Act.  A  substantial,  not  a  literal,  con- 
formity of  a  law  to  its  title  is  required  by  the'constitatlon.  The  title  indicat- 
ing  that  a  railroad  Is  to  ran  into  and  through  a  named  town,  and  the  body  of 
the  act  providing  for  running  it  into  and  through  the  corporate  limits,  or  within 
one  mile  of  the  court-house,  on  certain  conditions,  the  title  covers  the  matter 
of  the  enactment, 

6.  Ck)N8TBUcnoN  OF  ACT  IN  QuBSTiovf.  The  amending  act  under  construc- 
tion does  not  contemplate  that  the  town  of  Thomaston  shall  or  may  devote 
municipal  funds  to  the  purpose  specified,  but  that  the  town  as  a  community, 
or  the  citiaens,  may,  if  they  think  proper,  contribute  voluntarily  from  their 
private  means,  and  thereby  raise  a  duty  on  the  part  of  the  railroad  company 
to  comply  with  the  act. 

6.  When  Some  of  a  Class  may  Sub  for  All.  The  dtixens  of  Thomaston 
have,  as  a  class,  a  special  and  particular  interest  in  the  matter  involved  in  this 
cause,  and  can  support  an  action  for  the  protection  of  that  interest.  The  class 
being  comp6sed  of  numerous  individuals,  some  may  sue  in  behalf  of  all,  the 
interest  involved  being  common  to  the  whole  class. 

7.  Questions  of  Practice.  Nothing  appears  to  show  that  the  judge  erred 
in  entertaining  jurisdiction  of  the  cause.  Any  objection,  founded  on  the  non- 
residence  of  the  principal  defendants  in  the  county,  could  be  waived,  and  was 
waived,  if  these  defendants  answered  without  raising  and  urging  that  objec- 
tion. 

8.  There  was  no  need  for  enjoining  the  mandamua  proceedings,  and  the  in- 
junction  granted  was,  to  that  extent,  improper.  Direction  is  given  to  modify 
the  injunction  accordingly. 

9.  Under  the  special  circumstances,  as  a  condition  of  continuing  the  inter- 
locutory injunction  in  force  after  the  amount  of  money  necessary  to  be  depos- 
ited in  bank  by  the  citizens  is  ascertained,  there  ought  to  be  bond  and  security 
required  that  the  deposit  will  l>e  made  at  the  proper  time.  Direction  Is  given 
that  it  be  so  ordered,  and  that,  for  any  failure  to  comply  with  the  order,  the^ 
injunction  be  dissolved. 

Ou8tm^  Guerry  <&  HM^  T.  B.  Gahanias  and  N,  J,  Hammond 
for  plaintiffs  in  error.  J.  A,  Cotton^  J.  T,  AUeUy  M.  H,  Sand- 
wich^ Lanier  <&  Anderson  and  ffaU  <b  nammand  for  defendants 
in  errror. 

Bleoelet,  C.  J.  The  Macon  and  Birmingham  Railroad  Com- 
pany was  incorporated  by  an  act  of  the  general  assembly  passed 
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in  December,  1888.  Acts  1888,  p.  164.  The  act  provided,  among 
other  things,  '^  that  said  company  shall  have  power  and  authority 
to  survey,  lay  out  and  constimct,  maintain  and  equip,  a  railroad 
from  the  city  of  Macon,  in  the  county  of  Bibb,  or  from  some 
point  on  the  present  line  of  the  Georgia  Southern  and  Florida 
railroad,  through  the  county  of  Bibb,  and  through  tlie  following 
counties,  or  such  of  them  as  said  railroad  company  may  deem  fit,  to- 
wit,  Houston,  Crawford,  Monroe,  Upson,  Pike,  Meriwether,  Troup 
and  Heard,  to  some  point  on  the  state  line  of  Alabama,  by  the 
most  direct  and  practicable  route,  to  be  judged  of  by  them,  and 
in  the  direction  of  the  city  of  Birmingham,  Alabama."  Part  of 
the  statute  law  of  this  state  in  force  when  this  act  of  incorpora- 
tion was  passed  were  two  sections  (1651,  1682)  of  the  Code,  as 
follows:  ^^  Persons  are  either  natural  or  artificial.  The  latter  are 
the  creatures  of  the  law,  and,  except  so  far  as  the  law  forbids  it, 
subject  to  be  changed,  modified  or  destroyed  at  the  will  of  their 
creator ;  they  are  called  ^  corporations.'  In  all  cases  of  private 
charters  hereafter  granted,  the  state  reserves  the  right  to  with- 
draw the  franchise,  unless  such  right  is  expressly  negatived  in  the 
charter."  There  is  no  such  negative  in  the  charter  of  this  com- 
pany. These  provisions  of  the  Code  have  been  construed  by  the 
supreme  court  of  the  United  States  in  Railroad  Co.  v.  Georgia, 
98  U.  S.  359.  That  court,  adjudicating  upon  a  charter  granted 
in  1863,  said:  ^^ These  provisions  of  the  Code  became,  in  sub- 
stance, a  part  of  the  charter.  Railroad  Co.  v.  Maine,  96  U.  S. 
499.  It  is  quite  too  narrow  a  definition  of  the  word  ^  franchise,' 
used  in  this  statute,  to  hold  it  as  meaning  only  the  right  to  be  a 
corporation.  The  word  is  generic,  covering  all  the  rights  granted 
by  the  legislature.  As  the  greater  power  includes  every  less 
power  whicli  is  a  part  of  it,  the  right  to  withdraw  a  franchise 
must  authorize  a  withdrawal  of  every  or  any  right  or  privilege 
which  is  a  part  of  the  franchise.  .  So  it  was  held  in  Banking  Co . 
V.  Georgia,  54  Ga.  401,  and  so  it  must  be  held  now,  especially  in 
view  of  the  statutory  provision  of  the  Code  that  private  corpora- 
tions are  subject  to  be  changed,  modified  or  destroyed  at  the  will 
of  their  creator.''  The  constitution  of  1877  declares  that  no  law 
making  irrevocable  grants  of  special  privileges  or  immunities  shall 
be  passed,  and  that  no  grant  of  special  privileges  or  immunities 
shall  be  revoked,  except  in   such  manner  as  to  work  no  injus- 
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tico  to  the  corporators  or  creditors  of  the  corporation.  Code, 
§§  5025, 5026.  The  company  proceeded  under  its  charter  to  locate 
its  line  of  railroad  through  Upson  county,  but,  before  it  con- 
structed any  part  of  the  same  in  that  county,  the  general  assembly 
amended  the  charter  by  an  act  approved  November  7,  1889. 
Acts  1839,  p.  336.  This  amendment  provided  that,  if  the  rail- 
road runs  through  Upson  county,  and  within  five  miles  of  the 
town  of  Thomaston,  it  shall  run  into  and  through  the  corporate 
limits  of  that  town,  or  within  one  mile  of  the  court-house,  pro- 
vided it  shall  not  cost  the  company  any  more  from  where  the 
road  crosses  the  five-mile  limit  on  the  east  of  the  town  to  the 
Rogers  property  than  any  other  route  within  that  limit.  The 
cost  is  to  be  determined  by  two  competent  disinterested  civil  engi- 
neers, one  to  be  selected  by  the  company,  and  the  other  by  the 
mayor  of  Thomaston,  to  locate  the  route  proposed  by  the  company 
within  the  five-mile  limit,  and  the  route  within  the  town,  or 
within  one  mile  of  the  court-house,  on  a  way  which  is  equitable 
and  just  both  to  the  ex>mpany  and  the  town.  These  engineers 
are  to  estimate  the  cost  of  building  such  line,  and,  if  they  fail  to 
agree,  they  are  to  appoint  a  third  disinterested  competent  civil 
engineer,  who  shall  decide  and  determine  the  matter.  In  esti- 
mating the  cost  of  the  respective  routes,  the  safety  and  per- 
manency of  the  road-beds,  and  keeping  up  the  same,  are  to  be 
considered.  Whatever  amount  the  estimate  shows  it  will  cost 
more  to  go  through  the  corporate  limits,  or  within  one  mile  of 
the  court-house,  than  the  route  proposed  by  the  company  within 
the  five-mile  limit,  shall  be  paid  by  the  town  of  Thomaston  or  the 
citizens  thereof.  Upon  refusal  to  pay  the  same  the  company  is 
released  from  building  the  road  through  the  corporate  limits,  or 
within  one  mile  of  the  court-house.  A  sum  equal  to  such  extra 
cost,  if  any,  is  to  be  paid  into  some  solvent  national  bank  of  this 
state  when  the  road  is  built,  from  the  city  of  Macon  to  the  five- 
mile  limit,  subject  to  be  checked  out  by  the  company  when  the 
road  is  built  through  the  five-mile  limits.  The  company  refuses 
to  accept  this  amendment  or  to  comply  with  its  terms.  The  citi- 
zens of  Thomaston,  or  some  of  them,  offer  to  comply  on  their 
part,  and  insist  upon  compliance  by  the  company.  This  difference 
gives  rise  to  the  present  controversy. 

1.  The  first  question  is  whether  the  state,  though  the  legisla- 
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tore,  could  ingraft  this  amendment  upon  the  charter  without  the 
consent  of  the  company,  inasmuch  as  the  original  charter  granted 
power  and  authority  to  construct  and  maintain  a  railroad  through 
the  county  of  Upson  by  the  most  direct  and  practicable  route,  to 
be  judged^  of  by  the  company,  with  no  condition  whatever.  The 
amendment  certainly  withdraws  a  portion  of  this  broad  franchise 
on  certain  conditions.  As  modified  by  the  amendment,  the  char- 
ter still  allows  the  company  to  select  its  own  route  at  will  through 
the  county,  if,  in  so  doing,  it  should  not  bring  the  road  within 
five  miles  of  Thomaston.  By  bearing  away  from  that  town  so  as 
not  to  approach  within  the  five-mile- limit,  the  company  can  ren- 
der this  amendment  wholly  inapplicable  to  its  operations.  This 
being  done,  the  charter  will  be  the  same  with  the  amendment  as 
without  it.  Only  by  approaching  as  near  to  Thomaston  as  five 
miles  in  locating  and  constructing  its  line  will  any '  affirmative 
duty  whatever  devolve  upon  the  company  by  virtue  of  the  amend- 
ment. If  such  an  alteration  as  this  in  the  charter  of  a  corporation 
cannot  be  made,  it  is  difficult  to  imagine  any  material  alteration 
that  could  be  made;  and,  of  course,  if  the  reserved  power  of  chang- 
ing, modifying  or  destroying  will  not  embrace  material  alterations 
the  reservation  is  useless  and  worthless.  "So  part  of  the  company's 
line  in  Upson  county  being  yet  constructed,  none  of  the  company's 
property  is  taken  or  destroyed  by  the  amendment.  A  portion  of 
the  franchise  to  locate  the  line  at  will  is  withdrawn,  and  the 
amendment  takes  away  nothing  else ;  it  simply  resumes  what  the 
state  could  have  withheld  in  granting  the  charter  if  the  legislature 
had  been  so  disposed.  For  this  reason,  if  not  for  others,  such 
<2ase8  as  Detroit  v.  Railroad  Co.,  43  Mich.  140;  5  N.  W.  Eep'r, 
276,  are  without  application  to  the  question  before  us.  The 
authorities  more  directly  in  point  are  such  as  Tomlinson  v.  Jes- 
4Bup,  15  Wall.  454 ;  Miller  v.  State,  15  Wall.  478,  and  Banking 
Co.  y.  Georgia,  supra.  Where  an  attempt  is  made  to  deprive  a 
corporation  of  its  property  by  amending  its  charter  doubt- 
less the  observations  of  Cooley,  J.,  in  Detroit  v.  Railroad  Co., 
snpra,  ought  to  be  recognized  as  sound.  He  says :  ^^  But  for  the 
provision  in  the  constitution  of  the  United  States  which  forbids 
impairing  the  obligation  of  contracts,  the  power  to  amend  and  re- 
peal corporate  charters  would  be  ample  without  being  expressly 
jreserved. 
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The  reaeryation  of  the  right  leaves  the  state  where  any  sover- 
eignty would  be,  if  unrestrained  by  express  constitationid  limita- 
tionSy  and  with  the  powers  which  it  would  then  possess.  It  might, 
therefore,  do  what  it  wonld  be  admissible  for  any  constitutional 
government  to  do  when  not  thus  restrained,  but  it  could  not  do 
what  would  be  inconsistent  with  constitutional  principles.  And 
it  cannot  be  necessary  at  this  day  to  enter  upon  a  discussion  in 
denial  of  the  right  of  the  government  to  take  from  either  indi- 
viduals or  corporations  any  property  which  they  may  rightfully 
have  acquired.  In  the  most  arbitrary  times  such  an  act  was  rec- 
ognized as  pure  tyranny,  and  it  has  been  forbidden  in  England 
ever  since  mafffia  chartaj  and  in  this  country  always.  It  is  imma- 
terial in  what  way  the  property  was  lawfully  acquired  —  whether 
by  labor  in  the  ordinary  avocations  of  life,  by  gift  or  descent  or 
by  making  profitable  use  of  a'  franchise  granted  by  the  state.  It 
is  enough  that  it  has  become  private  property,  and  it  is  then  pro- 
tected by  the  law  of  the  land.'^  No  constitational  principles  are 
infringed  by  exercising  a  reserved  power  to  revoke  special  privi- 
leges or  immunities,  unless  the  provision  of  our  own  constitution 
is  violated  which  forbids  doing  it  in  such  manner  as  to  work  in- 
justice to  the  corporators  or  creditors  of  the  corporation.  Whether 
the  mode  adopted  by  the  legislature  in  a  given  instance  is  just  in 
this  respect  or  not,  while  primarily  a  legislative  question,  may,  if 
palpably  decided  wrong,  become  a  judicial  question.  But  there 
is  not  the  slightest  indication  of  injustice  in  the  amendment  which 
we  are  considering.  We  see  not  why  the  legislature,  had  it 
thought  proper,  could  not  have  passed  such  an  amendment,  and 
made  it  a  part  of  the  charter,  by  simply  enacting  that,  if  the  com 
pany  brought  its  road  within  five  miles  of  Thomaston,  it  should 
locate  and  construct  its  line  through  the  town,  wholly  irrespective 
of  the  comparative  cost  of  two  or  more  routes.  To  require  this 
to  be  done,  on  the  further  condition  that  any  increased  cost  should 
be  provided  for  and  paid  by  others,  was  giving  the  company  a 
gratuitous,  rather  than  a  necessary,  measure  of  justice.  But  for 
the  voluntary  grant  from  the  legislature,  the  company  would  have 
no  right  to  construct  and  use,  over  the  lands  of  the  citizens  of 
Upson,  any  railroad  whatever ;  and  permission  to  do  so,  attended 
with  an  express  reservation  of  a  right  to  revoke  or  modify  the 
permission,  was  no  pledge  to  the  company  that  it  might  build  its 
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road  where  it  pleased,  notwithstanding  the  l^islature  miglit  please 
to  order  otherwise.  The  charter  was  as  much  qualified  by  the 
terms  of  the  Code  above  quoted  as  if  these  sections  of  the  Code 
had  been  incorporated  in  the  charter  itself.  For  the  corporation 
to  complain  that  the  legislature  did  what  it  reserved  the  right  to 
do,  and  did  it  before  any  portion  of  the  line  had  been  constructed 
in  Upson  county,  seems  to  us  wholly  without  reason.  The  com-  • 
pany  should  have  been  prepared  at  the  beginning,  and  kept  itself 
prepared,  for  such  a  mild  and  moderate  exercise  of  the  state's  re- 
served power. 

2.  Nor  is  the  right  of  the  state  so  to  amend  or  modify  the 
charter  abridged  or  in  any  manner  affected  by  executory  contracts 
entered  into  by  the  company  with  third  persons  before  the  amend- 
ing act  was  passed.  The  Macon  Construction  Company,  in  deal* 
ing  with  the  railroad  company,  was  bound  to  take  notice  of  the 
general  law  of  the  state,  under  which  the  right  and  power  were 
reserved  which  have  been  exercised.  A  tenant  at  will  cannot 
make  contracts  with  reference  to  the  estate  which  will  limit  the 
power  of  the  landlord  to  terminate  the  estate  by  means  compati- 
ble with  its  legal  nature.  So  a  corporation  in  the  possession  of 
franchises  held  at  the  will  of  the  state  cannot  hinder  the  resump- 
tion or  modification  of  those  franchises  by  entering  into  executory 
contracts  with  third  persons.  Nor  can  that  effect  be  wrought  by 
like  contracts  between  the  parties  immediately  contracting  with 
the  corporation,  and  sub-contractors  under  them.  On  no  contract 
whatsoever  does  the  amendment  now  in  question  have  any  direct 
effect.  Its  only  effect  upon  contracts  is  incidental,  and,  if  they 
cannot  be  performed  consistently  with  the  alteration  in  the  charter 
made  by  the  amending  statute,  their  performance,  in  so  far  as  thus 
hindered  or  obstructed,  will  be  excused,  the  rule  of  law  being 
that  performance  of  contracts,  when  rendered  impossible  by  act 
of  law,  stands  excused.  Bish.  Cont.,  §  594  ;  Jones  v.  Judd,4  N. 
Y.  412;  Heine  v.  Meyer,  61  N.  Y.  171;  Cordes  v.  Miller,  39 
Mich.  581 ;  Knoxville  v.  Bird,  12  Lea,  121 ;  Raihxwd  Co.  v. 
Green,  9  Heisk.  5R8 ;  Odlin  v.  Insurance  Co.,  2  Wash.  C.  C.  312 ; 
Gray  v.  Sims,  3  Wash.  C.  C.  276 ;  Presbyterian  Church  v.  New 
York,  5  Cow.  538 ;  Baylies  v.  Fettyplace,  7  Mass.  325 ;  Melville 
v.  De  Wolf,  4  El.  &  Bl.  844 ;  Eeid  v.  Hoskins,  4  El.  &  Bl.  979 ; 
Touteng  v.  Hubbard,  3  Bos.  &  P.  291;  Baily  v.  De  Crespigny,  L. 
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R.,  4  Q.  B.  180 ;  Newby  v.  Sharpe,  8  Oh.  Div.  39 ;  3  Co.  Litt 
a06a ;  Com.  Dig. "  Condition,"  D  (1),  D  (7),  L.  (18) ;  Abb.  Shipp. 
•596.  Under  these  anthorities,  if  the  Macon  Conetmction  Com- 
pany, or  a  sab-contractor  under  it,  was  under  a  stipulation  to  com- 
plete the  railway  by  a  given  time,  and  if  time  was  of  the  essence 
of  the  contract,  a  valid  excuse  for  failing  so  to  do  would  be  fur- 
nished by  this  subsequent  legislation,  if  that  legislation  has  ren- 
dered or  should  render  it  impossible  to  complete  the  work  by  the 
stipulated  time.  In  so  far  as  this  or  any  other  executory  contract 
has  been  rendered  less  valuable  or  profitable  to  the  parties  con- 
cerned by  the  legislation  in  question,  that  is  a  consequence  which 
should  have  been  foreseen  as  possible,  and  which  must  be  accepted 
by  the  parties  as  an  incident  of  the  exeixdse  by  the  legislature  of 
its  rightful  legislative  power.  Surely,  it  cannot  rationally  be  con- 
tended  that  because  the  alteration  of  charters  with  respect  to  the 
latitude  of  the  franchises  granted  may  or  does  operate  unfavor- 
ably upon  executory  contracts  made  by  or  under  the  corporations, 
the  charters  must  remain  unaltered  in  this  respect,  and  the 
reserved  power  in  the  legislature  be  reduced  to  a  power  in  name 
only. 

3.  All  the  provisions  introduced  by  the  amending  act  into  the 
original  charter  are  added  to  the  first  section  of  the  charter  in  the 
form  of  a  proviso  to  the  same,  the  initial  words  of  the  new  mat- 
ter being,  "  Provided  further."  It  is  contended  that  because  the 
original  charter  grants  to  the  corporation  the  right  to  locate  and 
construct  the  road  where  the  company  pleases,  and  this  amend- 
ment by  way  of  proviso  limits  or  qualifies  that  right  as  to  a  portion 
of  the  line,  the  proviso  is  repugnant  to  the  purview  of  the  charter, 
^nd  is,  therefore,  void  ;  also  that,  as  the  whole  amendment  comes 
in  under  the  form  of  a  proviso,  the  whole  amendment  is  void.  It 
is  clear,  however,  that  there  is  no  such  repugnance  in  the  proviso 
to  the  main  purpose  of  the  charter  as  that  the  two  cannot  stand 
together.  The  amendment  operates  by  way  of  limitation  or  re- 
striction upon  some  of  the  general  terms  of  the  charter,  and  that 
such  is  a  proper  function  of  a  proviso  is  laid  down  by  the  author- 
ities. Minis  V.  U.  S.,  15  Pet  423 ;  Potter's  Dwar.  St.  118 ; 
Sedg.  St.  &  Const.  Law,  49;  Endl.  Interp.  St.,  §§  184,  185; 
Institution  v.  Makin,  23  Me.  360.  For  extreme  cases  in  which 
provisos  have  been  upheld  in  the  charters  of  corporations,  see 
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'  Dugan  T.  Bridge  Co.,  27  Penn.  St.  303 ;  Mason  v.  Boom  Co.,  3 
W^.,  Jr.,  252.  Bat  here  the  charter  is  not  rendered  inconsistent 
and  destructive  of  itself  bj  the  introduction  of  this  amendment. 
The  matter  of  the  amendment  consists  of  a  saving  or  exception 
which  might  have  been  introduced  originally  into  the  charter  in 
the  form  of  a  proviso  or  any  other  form,  and  we  see  no  reason  why 
an  amending  act  passed  by  a  subsequent  legislature,  or  at  a  sub- 
sequent session  of  the  same  legislature,  could  not  modify  or  repeal 
any  thing  whatsoever  in  the  act  amended,  and  in  any  form  the 
legislature  might  choose  to  adopt.  All  repealing  acts,  for  in* 
stance,  might  take  the  form  of  provisos.  Why  not  ?  The  most 
that  could  be  said  of  such  repealing  acts  would  be  that  they  were 
an  abuse  of  the  pure  and  proper  proviso,  abuses  of  which  are 
common  occurrences  in  legislation.  See  section  4  (5),  Code  6a. 
on  "  Legislative  Expressions ;  "  Banking  Co.  v.  Smith,  128  U.  S» 
174 ;  9  Sup.  Ct.  Rep'r,  47.  In  so  far  as  an  act  paesed  by  a 
subsequent  legislature,  or  at  a  subsequent  session  of  the  same 
legislature,  is  inconsistent  with  a  prior  act  on  the  same  subject,  a 
repeal  of  the  prior  act  is  effected  ;  and  it  seems  to  us  to  make  no 
difference  that  the  latter  act  may,  in  whole  or  in  part,  consist  of 
a  proviso.  The  rule,  so  far  as  we  know,  is  universal  that,  where 
there  is  an  irreconcilable  conflict  between  two  statutes,  the  latter 
of  the  two  must  prevail,  and  the  former  give  way. 

4.  Another  charge  urged  against  the  amending  act  is  that  it  is 
unconstitutional,  for  the  reason  that  it  contains  matter  different 
from  what  is  expressed  in  the  title.  The  title  is  in  these  words : 
^'  An  act  to  amend  an  act  entitled  ^  An  act  to  incorporate  the 
Macon  and  Birmingham  Railroad  Company,'  approved  December 
26,  1888,  so  as  to  require  said  railroad  to  run  into  and  through 
the  town  of  Thomaston,  in  the  county  of  Upson,  and  for  other 
purposes."  The  body  of  the  act  requires  that,  on  the  conditions 
mentioned,  the  railroad  shall  run  into  and  through  the  corporate 
limits  of  Thomaston,  "  or  within  one  mile  of  the  court-house.'* 
The  objection  urged  is  that  this  alternative  requirement  is  not  ex- 
pressed or  indicated  in  the  title.  Doubtless  the  legislature  thought 
that  to  locate  a  railroad  within  a  mile  of  the  court-house  was,  for 
all  substantial  purposes,  the  same  as  bringing  it  into  and  through 
the  town.     The  corporate  limits  and  the  actual  limits  of  the 

town  may  not  be  co-extensive,  and,  whether  they  are  or  not,  the 
VOL.  n.— 69 
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reasonable  purpose  and  object  of  the  act,  b&  indicated  in  the  title, 
might  be  accomplished  without  keeping  the  body  of  the  act  ex- 
actly within  the  letter  of  its  title.  The  meaning  of  the  constitu- 
tional requirement  is  that  the  title  smd  the  act  must  correspond, 
not  literally,  but  substantially;  and  this  correspondence  is  to  be 
determined  in  view  of  the  subject-matter  to  which  the  legislation 
relates.  We  are  satisfied  that  the  title  of  this  amending  act  is 
reasonably  sufficient  to  cover  all  the  contents  of  the  amendment 
The  body  of  the  act  requires  that  the  railroad  shall  run  into  and 
through  the  corporate  limits  of  the  town,  unless,  on  certain  con- 
ditions, it  shall  be  located  within  one  mile  of  the  court-house,  and 
outside  of  the  corporate  limits.  The  civil  engineers  therein  pro- 
vided for  must  locate  it  within  those  limits,  or  so  near  thereto  as 
to  be  within  one  mile  of  the  court-house.  When  the  title  of  an 
act  indicates  that  a  thing  is  to  be  or  may  be  done,  it  is  no  variance 
from  it  for  the  body  of  the  act  to  provide  that  the  thing  shall  be 
done,  or  not  done,  on  some  condition.  Here,  one  of  the  con- 
ditions on  which  the  road  is  to  run  into  and  through  the  corporate 
limits  of  Thomaston  is  that  the  engineers,  in  the  exercise  of  the 
discretion  with  which  they  are  intrusted,  shall  not  locate  it  else- 
where within  a  mile  of  the  court-house.  For  the  purposes  of  the 
act,  the  town  may  be  considered  as  extending  a  mile  from  the  court, 
house,  whether  the  corporate  limits  have  that  extent  or  not. 

5.  Another  objection  urged  to  the  amendment  is  that  it  seeks 
to  enable  the  town  of  Thomaston,  in  its  corporate  capacity  to  apply 
corporate  money  or  revenue  to  the  construction  of  a  railroad.  We 
think  it  has  no  such  purpose,  but  that  where  the  act  says  that  the 
increased  cost  '*  shall  be  paid  by  said  town  of  Thomaston,  or  the 
citizens  thereof,"  it  means  that  the  town  is  to  act  as  a  community^ 
not  as  a  corporation,  and  that  "  town  "  and  "  citizen  "  both  mean 
the  people  of  the  town.  The  payment  is  to  be  voluntary,  not 
compulsory.  The  corporation  is  not  to  raise  the  funds  as  public 
revenue,  but  the  people  are  to  contribute  the  same  freely  and  vol- 
untarily. If  they  fail  to  do  this,  the  amendment  is  to  be  without 
any  ultimate  effect  on  the  location  of  the  road.  No  tax  or  tribute 
whatever  is  laid,  or  to  be  laid,  by  virtue  of  this  act  upon  properly 
or  persons  within  the  town.  Neither  the  raising  nor  the  expendi- 
ture of  public  money  is  contemplated.  Private  means  alone  are 
to  be  used,  and  if,  from  that  source,  the  requisite  fund  is  not 
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raised  in  dae  time,  the  railroad  company  will  be  at  liberty  to  pro* 
ceed  as  though  the  amending  act  had  not  been  passed. 

6.  We  come  now  to  the  question  whether  the  citizens  of  Thorn* 
aston  can,  by  petition  in  the  nature  of  a  bill  in  equity,  invoke 
judicial  aid  for  the  purpose  of  restraining  the  company  from 
violating  this  amendment  to  its  charter,  and  compelling  it  to  co- 
operate with  them  in  administering  the  provisions  of  the  amend- 
ment. No  doubt  the  general  rule  is  that  the  state  alone  will  be 
heard  to  complain  of  a  corporation  for  not  conforming  to  the 
terms  of  its  charter  in  matters  affecting  the  public  interest ;  or,  at 
all  events,  that  the  attorney-general  must  be  a  party  to  the  suit, 
either  as  plaintiff  or  defendant.  Green's  Brice  Ultra  Vires,  595, 
602.  But  here  the  immediate  interest  involved,  and  sought  to  be 
protected,  is  not  that  of  the  general  public,  but  the  special  and 
peculiar  interest  of  the  town  of  Thomaston.  The  object  of  the 
legislature  in  preventing  the  construction  of  this  raihoad  within 
five  miles  of  the  town,  unless  it  should  pass  within  one  mile  of 
the  court-house,  was  to  preserve  that  town  from  decline  and  decay 
in  consequence  of  having  a  railroad  in  the  vicinity,  but  not  near 
enough  to  hinder  some  rival  or  competing  town  from  springing 
up.  The  general  public  might  or  might  not  have  an  interest  in 
the  measure,  but  it  is  certain  that  the  citizens  of  Thomaston  have 
a  vital  and  peculiar  interest  therein.  The  amending  act  contem. 
plates  that  that  interest  shall  be  respected,  and  provides  means  for 
its  protection,  upon  the  assumption  that  the  company  will  con- 
form to  the  terms  of  the  act.  These  terms  create  a  legal  obliga- 
tion  on  the  part  of  the  company,  and  it  seems  to  us  that  a  corre- 
sponding right  in  the  citizens  as  a  community  to  liave  that  obligation 
enforced  is  created  by  the  act.  The  refusal  of  the  company  to 
perform  its  legal  duties  to  the  citizens  of  Thomaston  is  a  wrong 
to  them,  and  the  wrong  is  of  such  a  nature  as  to  admit  of  no  ade- 
quate and  appropriate  remedy,  save  a  proceeding  to  compel  a 
specific  performance  by  the  company  of  the  requirements  of  the 
act.  As  we  have  already  said,  the  company  can  relieve  itself,  and 
remain  free  from  any  duty  to  the  citizens  of  Thomaston,  by"  not 
constructing  its  road  within  five  miles  of  that  town ,'  but  it  can- 
not come  within  five  miles  with  its  work,  and  not  comply  with 
the  act.  To  do  so  would  be  a  violation  of  its  charter,  and  a 
special  and  particular  injury  to  the  citizens  of  the  town,  who  are 
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no  less  entitled  to  the  provisions  of  the  amended  charter  made  for 
their  special  benefit  than  the  company  is  to  the  provisions  of  the 
original  charter  unrepealed,  which  were  made  for  its  benefit. 
The  citizens  have  as  much  right  to  complain  of  the  company  for 
denying  them  their  dues  under  the  charter  as  the  company  has,  or 
would  have  to  complain  of  any  citizen  for  denying  it  the  enjoy- 
ment of  any  of  its  chartered  rights.  It  is  a  mistake  to  suppose 
that  corporations  are  created  alone  for  their  own  benefit  or  that 
their  privileges  are  more  sacred  than  their  duties.  We  see  not 
wliy  a  local  and  special  duty  may  not  be  enforced  at  the  instance 
and  by  the  suit  of  the  local  and  special  body  of  citizens  recognized 
in  the  charter  as  immediately  interested  in  some  of  its  provisions. 
7.  A  farther  question  is  whether  some  of  the  citizens  of  Thorn- 
aston,  saing  in  behalf  of  themselves  and  all  their  fellow-citizens 
of  the  town,  will  be  sufficient  as  parties  plainti£E  in  this  proceed- 
ing, or  whether  all  the  citizens  must  join  as  such  plaintiffs.  The 
interest  being  common  to  all  as  a  community,  and  the  citizens  be- 
ing numerous  (of  which  fact  we  can  take  judicial  notice  from 
public  statiBties),  wo  think  the  case  is  provided  for  by  a  well- 
recognized  rule,  which  has  long  prevailed  in  equity,  and  that 
some,  as  representatives  of  the  class,  may  sue  for  all.  Story  Eq. 
PL,  §  94  et  eeq.;  Mitf.  Eq.  PL,  marg.  p.  167  et  seq.;  1  Spence  Eq. 
Jur.  656  ;  1  Daniell  Ch.  Pr.  234,  237 ;  Pom.  Eem.,  §  388  et  eeq.; 
Hawes  Parties,  92;  1  Pom.  Eq.  Jar.,  §§  251, 255,  269, 274;  Phillips 
V.  Hudson,  L.  R.,  2  Ch.  243;  Commissioners,  etc.,  v.  Glasse,  L.  R., 
7  Ch.  456 ;  Smith  v.  Swormstedt,  16  How.  302.  It  is  true  that, 
as  only  two  of  the  citizens  have  become  parties,  it  is  rather  a 
small  representation  of  the  whole  community ;  but,  considering 
the  publicity  of  the  case,  and  of  the  interest  involved  in  it,  and 
the  fact  tliat  the  snit  is  located  in  IJpson  county,  and  will  be  tried 
(if  tried  at  all)  at  the  county  town,  which  is  the  town  whose 
citizens  are  interested,  there  can  be  no  cause  to  apprehend  that 
the  two  plaintiffs  on  the  face  of  the  petition  will  be  disposed,  or, 
if  so  disposed,  allowed  to  misrepresent  the  community  in  whose 
behalf  they  have  brought  this  suit.  No  doubt  it  is  somewhat  dis- 
cretionary with  a  court  of  equity  as  to  how  many  representatives 
of  a  class  will  or  ought  to  be  regarded  as  a  fair 'representation  of 
the  whole  class  in  the  given  instance.  We  simply  rnle  that  this 
is  a  proper  case  for  some  of  the  citizens  to  represent  all,  and  that 


Macok,  etc.,  R.  Co.  v.  Stamps.  549 

tlie  nnmber  of  representatives,  though  the  smallest  that  could  be 
recoguized,  is  not,  as  matter  of  absolute  law,  insufficient. 

8.  One  of  the  errors  assigned  is  that  the  judge  erred  in  holding 
that  the  superior  court  of  Upson  county  has  jurisdiction  of  the 
case ;  but  it  nowhere  affirmatively  appears,  in  the  bill  of  exceptions 
or  the  transcript  of  the  record,  that  any  question  was  raised  as  to 
the  jurisdiction.  From  the  assignment  of  error  it  might  be  im- 
plied that  some  such  question  arose  and  was  decided;  but  we  have 
no  information  or  intimation  as  to  the  ground  or  grounds  sug- 
gested and  insisted  upon  as  objections  to  the  jurisdiction.  In  the 
argument  here,  non-residence  in  the  county  of  Upson  of  the  two 
corporation  defendants  (that  is,  the  railroad  company  and  the  con- 
struction company)  was,  we  believe,  the  ground  mentioned  ;  but 
this  is  a  ground  which  can  be  waived,  and  which  was  waived,  in- 
asmuch as  these  companies  appeared  and  answered  without  at  the 
same  time  filing  or  presenting  this  objection  to  the  jurisdiction. 
It  is  needless  to  say  more  on  this  topic. 

9.  With  respect  to  the  character  and  scope  of  the  injunction 
granted,  we  see  nothing  to  disapprove,  except  that  we  think  any 
interference  with  the  mandarmis  proceeding  was  needless,  and, 
under  the  circumstances  improper.  For  the  protection  of  the  citi- 
zens of  Thomaston  it  is  quite  sufficient  that  the  railroad  company 
be  restrained  from  constructing  its  proposed  line  anywhere  within 
'five  miles  of  the  town  without  conforming  to  the  amended  charter. 
No  amount  of  preparation,  by  seciuring  the  right  of  way  or  other- 
wise, will  violate  the  charter  or  harm  the  town ;  and,  inasmuch  as 
the  company  must  wait  for  future  developments  to  ascertain  that 
it  cannot  lawfully  construct  its  line  on  the  location  which  it  has 
chosen,  there  is  good  reason  for  not  interfering  with  its  prepara- 
tion to  use  that  route,  if,  by  reason  of  failure  on  the  part  of  the 
citizens  of  Thomaston  to  perform  some  of  the  conditions  devolv- 
ing upon  them,  the  route  already  chosen  should  be  the  one  ulti- 
mately adopted.  It  should  be  borne  in  mind  that  any  action  what- 
ever by  the  citizens  is  optional  and  voluntar3^  The  amended 
charter  seeks  to  apply  compulsion  to  the  company,  but  none  what^ 
ever  to  the  citizens.  We  think  the  company  should  be  left  free 
to  secure  the  right  of  way,  if  it  should  think  proper  to  do  so,  along 
the  line  of  its  choice,  irrespective  of  what  the  citizens  may  or  inay 
not  hereafter  do.    The  company  may  not  choose  to  avail  itself  of 
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the  privilege  while  the  general  controversy  remains  in  an  unset- 
tied  state ;  bat,  whether  exercised  or  not,  the  privilege  should  be 
accorded,  as  no  violation  of  the  charter  is  or  will  be  involved  in  it. 
The  duty  of  the  company  to  yield  up  the  line  of  its  choice,  and 
adopt  another,  is  wholly  conditional  upon  the  will  and  conduct  of 
the  people  of  Thomaston.  At  least,  this  will  be  so,  provided  the 
cost  of  the  line  by  or  through  the  town  exceeds  the  cost  of  that 
around  the  town.  It  is  not  always  that  people  continue  in  a  will- 
ing mind  to  raise  money  and  deposit  it  in  bank,  or,  with  ever  so 
good  a  will,  that  they  can  command  the  means,  if  the  amount  to 
be  forthcoming  should  be  very  considerable.  We  think  the  in- 
junction should  be  modified  so  as  not  to  extend  to  the  mandamus 
proceedings,  and  we  direct  accordingly. 

10.  A  court  of  equity,  or  a  court  of  law  in  the  exercise  of  equi* 
table  functions,  may  and  should  always  impose  just  terms  as  a  con- 
dition to  its  interference  by  interlocutory  injunction  in  behalf  of 
suitors.  The  granting  and  continuing  of  an  injunction  is  not 
matter  of  strict  right  in  the  parties^  but  of  sound  discretion  in  the 
judge  or  the  court.  In  th^  exercise  of  such  discretion,  it  seems 
highly  inexpedient  to  hold  one  of  the  parties  to  the  litigation  ab- 
solutely bound,  while  the  other  party  remains  perfectly  free.  Thia 
would  have  the  appearance  of  subjecting  the  former  to  the  will^ 
or  even  the  caprice,  of  the  latter.  In  view  of  the  fact  that  the 
citizens  of  Thomaston  may,  after  the  cost  of  the  two  routes  is  es- 
timated in  the  manner  pointed  out  by  the  amended  charter,  elect 
ultimately  not  to  advance  and  deposit  the  money  i*equisite  to  de- 
fray the  excess  of  cost  of  the  town  line  over  that  of  the  county 
line,  it  seems  to  us  reasonable  that,  upon  this  excess  (if  any)  being 
ascertained,  the  plaintiffs  in  this  petition  should  be  required,  as  a 
condition  of  the  continuance  of  the  injunction  after  that  time,  to 
give  bond  and  security  to  insure  a  deposit  of  the  money,  according 
to  the  amended  charter,  as  soon  as  the  railroad  shall  be  built  to  the 
five-mile  limit.  This  bond  should  be  in  double  the  amount  of  the 
excess  of  cost  ascertained  by  the  estimate  of  the  engineers,  and 
should  be  payable  to  the  railroad  company,  with  a  condition  to  de- 
posit in  bank,  conformably  to  the  amended  charter,  a  sum  equiva- 
lent  to  such  excess ;  or,  on  failure  so  to  do,  to  answer  to  the  com- 
pany for  all  damages  which  it  may  sustain  by  reason  of  this  in- 
junction having  been  granted  and  continued  in  force.    We  direct 


City  of  Duluth  v.  Mallet.  561 

that  the  jadge  of  the  Flint  circuit,  or  8ome  other  judge,  should  he 
be  disqualified,  pass  an  order  requiring  such  bond  and  security  to 
be  given,  and  that,  upon  failure  to  comply  with  its  terms,  the  in- 
junction be  dissolved. 
Judgment  affirmed,  with  direction. 


City  of  Duluth  v.  Mallet. 

(45  N.  W.  B.  154;  48  Minn.  204.) 

1.  Municipal  Corporations.  Obstructing  Strbbts  bt  Railroad  Cars. 
The  legislative  charter  of  a  city,  aathorizing  the  adoption  of  ordinauees  to  pre- 
vent the  incambering  of  streets  with  carriages,  held  to  aathorlze  ^n  ordinance 
to  prevent  the  obstruction  of  streets  by  railroad  cars. 

2.  An  ordinance  prohibiting  the  stopping  of  railroad  cars  or  locomotives  on 
a  street  crossing  for  the  switching  of  cars  is  not  prima  facie  anreasonable  and 
void. 

3.  LiABiLTTT  OF  Agbnt  FOR  VIOLATING  Ordinancb.  It  does  notexculpate 
one  violating  the  law  that  he  was  an  agent  acting  under  the  direction  of 
another. 

White  (&  Reynolds  for  appellant.    S.  L,  Smith  for  respondent. 

Dickinson,  J.  This  is  a  prosecution  for  the  violation  of  an 
ordinance  of  the  city  of  Duluth  which  prohibited  the  stopping  of 
a  train  of  railroad  cars  or  a  locomotive  on  any  street  crossing, 
either  for  switching  or  any  other  purpose  whatever,  except  to  pre- 
vent accident  in  case  of  immediate  danger.  The  defendant  was 
convicted,  the  case  showing  that  he  was  the  engineer  operating  a 
locomotive  attached  to  a  long  train  of  freight-cars  ;  that  he  stopped 
the  train  on  a  street  crossing  (Lake  avenue),  and  ran  back  and 
forth  on  the  crossing  several  times  for  the  purpose  of  switching 
cars  and  placing  them  in  position,  some  part  of  the  train  being  all 
the  time  on  the  crossing  —  the  street  being  thus  continuously  ob- 
structed for  a  period  of  from  six  to  ten  minntes,  according  to  the 
testimony  on  the  part  of  the  prosecution  ;  that  the  train  was  at  a 
stand-still  only  long  enough  to  reverse  the  direction  of  its  motion. 

The  charter  of  the  city  authorizing  the  adoption  of  ordinances 
**  to  prevent  the  incumbering  of  streets  *  *  *  with  carriages, 
carts,  wagons,  sleighs,  boxes,  fire-wood  or  any  other  material  or 
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sabetance  whatever,"  empowered  the  dty  ocmDcil  to  pasB  a 
Bonable  ordinance  to  prevent  each  obetmctions  bv  railroad  cars. 
They  are  '^  carriages,'^  within  the  meaning  of  the  statute. 

If  under  any  circumfitances  the  ordinance  could  be  deemed  un- 
reasonable,  there  was  nothing  shown  in  this  case  to  justify  the 
court  in  so  declaring.  It  is  not  apparent  from  the  ordinance  itself 
that  it  was  so;  and  courts  are  not  justified  in  declaring  such  en- 
actments unreasonable,  and,  therefore,  invalid,  unless  their  un- 
reasonableness be  clearly  shown.  Knobloch  v.  Kailway  Co.,  31 
Minn.  402;  18  N.  W.  Rep'r,  106.  No  necessity  was  shown  for 
the  use  of  this  street  crossing  for  the  purpose  of  switching  cars. 
It  does  not  follow  that  the  prohibition  of  the  ordinance  was  un- 
reasonable merely  because  it  may  have  interfered  with  a  use  of 
the  street  crossing,  which  was  a  matter  of  convenience  to  the  rail- 
road company,  nor  merely  because  the  switching  could  not  be 
practicably  done  at  this  place  in  any  other  manner  than  that  adop- 
ted on  this  occasion. 

It  did  not  excuse  the  engineer  of  this  train  that  he  acted  under 
the  direction  of  a  foreman  or  superior  agent  of  the  corporation. 

Order  a£Srmed. 

Obttmcting  a  highway  with  railroad  can  ia  an  indictable  ofienae. —  Com- 
mon wealth  v.  Nash aa,  etc.,  R.  Co..  2  Gray,  54;  Cambridge  v.  Charleatown  R. 
Co.,  7  Mete.  70;  Louisville,  etc.,  R.  Co.  v.  State, 8  Head,  S23. 
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(34  K.  E.  R.  598; —  m. .) 

1,  Municipal  Corporations.  Defbctive  Sidewalk.  CoNTRiBirroRTNBa- 
LICENCE.  Instructions.  The  plaintiff  was  injured  by  reason  of  a  defective 
sidewalk  whicli  bad  been  long  ont  of  repair  to  the  knowledge  of  the  plaintiff. 
Held,  that  whether  she  was  in  the  exerdse  of  due  care  in  osing  it  at  the  time 
was  a  question  of  fact  for  the  jnrj  npon  all  the  evidence,  and  an  instruction, 
that,  if  the  walk  formed  the  most  direct  route  to  her  destination,  she  was  not 
obliged  to  take  a  less  convenient  one  because  the  walk  was  defective,  was 
erroneous. 

Ga/mea  dk  Dunton  for  appellant,    John  Z.  PraU  and  Samxiel 
Alschvler^  for  appellee. 
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'Craig,  J.  This  was  an  action  brought  bj  Belle  F.  Dolan 
against  the  city  of  Sandwich  to  recover  for  an  injury  re- 
ceived from  a  fall  on  a  defective  sidewalk  on  the  night  of  Decem- 
ber 26,  1887.  The  plaintiflE  resided  on  the  south  side  on  Third 
street,  and  the  accident  occurred  about  nine  o'clock  in  the  even- 
ing, as  piaintifE  was  going  from  the  Congregational  church  to  her 
residence.  The  sidewalk  over  which  the  plaintiff  was  passing 
was  the  direct  route  from  the  church  to  her  residence,  and  where 
the  accident  occurred,  in  front  of  what  is  known  as  the  "  Kinney 
lot,"  it  had  been  out  of  repair,  and  in  an  unsafe  and  dangerous  con- 
dition, for  several  months.  The  plaintiff  had  been  in  the  habit  of 
passing  over  the  defective  walk  for  some  months  before  the  ac- 
cident, as  she  testified,  from  four  to  six  times  a  week,  and  the 
dangerous  condition  of  the  walk  was  known  to  her  at  the  time. 
On  the  trial  one  witness,  who  resided  on  the  same  side  of  the  street 
where  plaintiff  resided,  testified,  in  his  cross-examination,  snb- 
stantially  as  follows ;  "  I  had  avoided  this  walk  during  the  fall 
and  summer  before  Christmas.  My  reason  was  that  there  was 
danger  from  loose  boards  flying  up.  It  is  the  nearest  way  for  us 
to  go  to  church  for  evening  services,  when  we  pass  into  the  lee- 
tnre-room,  but  in  the  morning  I  usually  went  on  the  other  side  of 
the  street."  Doubtless,  for  the  purpose  of  removing  from  the 
mind  of  the  jury  the  impression  which  might  be  created  by  this 
evidence,  that  any  legal  duty  rested  upon  the  plaintiff  of  taking 
some  other  route  to  the  church  which  might  bo  safer  or  less  dan- 
gerous, or  for  the  purpose  of  removing  from  their  mind  the  fact 
that  plaintiff  did  not  exercise  ordinary  care,  counsel  for  plaintiff 
prepared,  and  thecourtgavetothe  jury,  the  following  instruction: 
**(10)  U  the  jury  believe  from  the  evidence  that  the  most  direct 
route  for  the  plaintiff  in  going  to  and  from  the  Congregational 
church,  in  the  city  of  Sandwich,  to  her  home,  in  said  city,  was 
over  tne  sidewalk  along  the  south  side  of  Third  street,  in  said 
city,  then  the  fact,  if  shown  by  the  evidence,  that  such  sidewalk 
on  said  street  over  which  plaintiff  passed  was  defective,  and  had 
been  in  a  defective  condition  for  some  months  previous  to  the 
alleged  injury,  would  not  oblige  her  to  take  another  'less  conve- 
nient sidewalk."  The  giving  of  this  instruction  is  relied  upon  as 
error.  The  court  in  instruction  No.  8  directed  the  jury»that 
the  question  of  whether  or  not  the  plaintiff  was  exercising  or- 
voL.  II.-— 70 
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dinarj  care  to  avoid  id  jury,  id  passing  over  the  sidewalk  when  and 
where  the  alleged  injury  took  place,  is  a  question  of  fact,  to  be 
determined  by  the  jury  from  all  the  evidence.  This  charge  to 
the  jury  was  clearly  correct.  The  plaintiff  could  not  recover, 
however  negligent  the  defendant  may  have  been  in  failing  to 
keep  its  sidewalks  in  proper  repair,  unless  the  plaintiff  at  the 
time  of  the  accident  was  exercising  ordinary  care  to  avoid  injury, 
and  whether  plaintiff  was  in  the  exercise  of  ordinary  care,  as  has 
been  often  held,  is  a  question  of  fact.  Had  the  question  of  what 
degree  of  care  was  required  of  plaintiff  been  left  where  this  in- 
struction placed  the  question,  no  fault  could  be  found  with  the 
instructions ;  but  it  is  denied  that  No.  10  invades  the  province  of 
«  the  jary,  and  in  substance  directs  them  that  the  plaintiff  might 
expose  herself  to  known  danger  with  impunity,  provided  she  was 
traveling  in  the  most  direct  route  to  her  home.  As  has  been  said 
before,  it  was  a  question  for  the  jury  to  determine  whether  the 
plaintiff  at  the  time  she  received  the  injury  was  in  the  exercise  of 
proper  care.  If  there  were  two  routes  from  plaintiff's  residence 
to  the  church,  one  dangerous  and  the  other  entirely  safe,  and  in 
the  selection  of  a  route  plaintiff  saw  proper  to  pass  over  the  dan- 
gerous one,  it  could  not  be  determined,  as  a  matter  of  law,  that 
plaintiff  was  justified  in  selecting  the  dangerous  route,  but  the 
question  ought  to  have  been  left  to  the  jury.  As  an  abstract 
question,  it  may  be  that  plaintiff  was  not  obliged,  as  declared  in 
the  instruction,  to  take  another  less  convenient  sidewalk,  but,  if 
she  failed  to  do  so,  it  would  be  a  question  of  fact  whether,  in  the 
selection  of  a  route  known  to  be  dangerous,  she  was  in  the  exer- 
cise of  ordinary  care. 

When  this  court  had  the  power  to  review  questions  of  fact  as 
well  as  questions  of  law,  in  City  of  Centralia  v.  Krouse,  64  111. 
21,  where  a  sidewalk  had  been  damaged  by  fire  and  become  dan- 
gerous to  travel  upon,  it  was  held  to  be  the  duty  of  the  public  to 
pass  on  the  other  side  of  the  street ;  and  where  a  person  was  in- 
jured in  passing  over  the  dangerous  walk,  knowing  its  condition, 
it  was  held  he  could  not  recover.  In  Lovenguth  v.  City  of 
Bloomington,  71  111.  238,  following  the  rule  announced  in  the 
case  last  cited,  it  was  held  that  an  instruction  to  the  effect  that  the 
plaintiff  was  not  bound  to  travel  on  another  sidewalk  than  the  one 
on  which  he  received  the  injury  complained  of,  even  though  he 
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knew  that  the  one  on  which  he  was  injured  was  out  of  repair, 
wad  properly  refused.  It  is  there  said  :  ^^  Had  the  court  given 
this  instruction  as  it  was  prepared,  it  would  have  been,  in  effect, 
telling  the  jury  the  plaintiff's  son  might  properly  pass  over  the 
sidewalk,  however  dangerous  it  might  be,  with  full  knowledge  on 
his  part  of  its  dangerous  character.  This  is  not  the  law."  See, 
also,  Bruker  v.  Town  of  Covington,  69  Ind.  33  ;  Railroad  Co.  v,  • 
Taylor,  104  Penn.  St.  306;  Wilson  v.  City  of  Charlestowii,-8 
Allen,  137 ;  Dill.  Mun.  Corp.  (3d  ed.),  §  1007,  where  the  same 
doctrine  is  announced.  In  the  case  last  cited,  it  is  said  :  ^^The 
fact  that  the  street  in  front  of  the  sidewalk  and  the  sidewalk  on  , 
the  opposite  side  of  this  street  were  in  such  condition  that  they  could 
have  been  used  safely  and  conveniently,  which  was  shown,  tended 
to  prove  a  want  of  care  on  the  part  of  the  female  plaintiff.  It  is 
settled  that,  if  a  person  knows  a  way  to  be  dangerous  when  he 
enters  upon  it,  he  cannot,  in  the  exercise  of  ordinary  prudence, 
proceed  and  take  his  chance,  and,  if  he  shall  actually  sustain 
damage,  look  to  the  town  for  indemnity.  Horton  v.  Ipswich,  12 
Cush.  488.  In  section  1007,  Dill.  Mun.  Corp.,  it  is  said  that  the 
party  injured  must  be  free  from  contributory  negligence,  i.  d,,  if 
he  knew  of  the  defect  or  obstruction,  and  ought  reasonably  to 
have  avoided  it  by  going  outside  or  around  it,  and  did  not,  he 
cannot  recover.  Whether  it  was  obligatory  on  plaintiff  to  travel 
over  one  walk  or  the  other  was  a  question  which  it  was  not  the 
province  of  the  court  to  determine  as  a  matter  of  law,  and  we 
think  the  instruction  was  calculated  to  mislead  the  jury.  City  of 
Aurora  v.  Hillman,  90  III.  61,  has  been  cited  as  sustaining  the  in- 
struction. It  is  true  that  an  instruction  like  the  one  in  question 
was  sustained  in  that  case ;  but  there  the  party  injured  was  not 
aware  of  the  dangerous  condition  of  the  walk.  Had  the  walk 
been  known  to  be  dangerous,  as  was  the  case  here,  doubtless  a  dif- 
ferent rule  would  have  been  announced  in  regard  to  the  instruction. 
This  is  manifest  from  what  is  there  said  (as  follows):  "  In  City 
of  Centralia  v.  Krouse,  64  111.  20,  the  sidewalk  was  positively 
dangerous,  and  practically  impassable,  and  Erouse  had  full  knowl- 
edge of  this,  and  it  was  culpable  negligence  in  him  to  undertake 
to  pass  over  it.  The  sidewalk  in  this  case  was  not  of  this  char- 
acter, and,  although  out  of  repair,  had  been  passed  over  daily,  not 
only  by  appellee,  but  by  all  other  pedestrians  who  found  it  con- 
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venient  BO  to  do.  ♦  *  *  The  evidence  does  not  ^show  appel- 
lee, who  was  a  shoemaker,  knew  the  stringers  were  rotten,  and 
would  not  hold  nails,  and  he  testified  on  the  trial  he  did  not  know 
the  plank  Morean  stepped  on  was  loose,  and  that  he  had  passed 
there  that  morning,  and  it  was  not  loose  then."  City  of  Bloom- 
ington  v.  Chamberlain,  104  111.  268,  has  also  been  cited  by  the 
plaintiff;  bnt  there  is  nothing  in  that  case  to  snstain  the  instruc- 
tion involved  here.  It  was  there  held  that  knowledge  of  the  con- 
dition of  the  walk  is  one  of  the  circumstances  to  be  considered  in 
determining  whether  the  plaintiff  exercised  ordinary  care.    It  was 

-  also  held  that  it  cannot  be  laid  down  as  a  legal  proposition  that  a 
person  traveling  on  the  sidewalk  of  a  city  is  bound  to  go  out  into 

I  the  street  and  pass  around  the  walk,  although  he  knows  it  to  be 
defective,  especially  when  the  defect  is  merely  loose  boards,  and 
the  walk  is  not  palpably  dangerous.  We  think  the  instruction  calcu- 
lated to  mislead  the  jury,  and  thus  erroneous.  The  judgment  of 
the  appellate  and  circuit  courts  will  be  reversed  and  the  cause  will 
be  remanded  to  the  circuit  court. 

Contributory  negllgenoe  —  knowledge  of  detect  cAUBing  the  injury. — As 

a  general  rale,  where  a  penon  is  injured  by  reaAon  of  a  defective  highway,  hie 
previous  knowledge  of  the  defect  will  not  necessarily  preclude  a  recovery,  but 
the  question  of  contributory  negligence  will  be  for  the  determination  of  the 
jury  in  view  of  all  the  circumstances  of  the  case.  St.  Louis,  etc. ,  R.  Go.  v.  Box, 
1  Am.  R.  R.  &  Corp.  Rep.  226;  City  of  Ft.  Wayne  v.  Breese,  ante;  Seeley  v 
Southern  Pacific  R.  Co.,  ante;  Smith  v.  Lowell,  0  Allen,  S9;  Reed  ▼.  Northfield, 
18  Pick.  94;  Gilman  v.  Deerfield.  13  Gray,  577;  Whittaker  v.  West  Boylston,  97 
Mass.  278;  .Lyman  v.  Amherst,  107  Mass.  339;  Pollard  v.  Woburn,  104  Mass. 
S4;  George  v.  Haverhill,  110  Mass.  606;  Whitford  v.  Southbridge,  119  Mass. 
664;  Lyman  v.  Hampshire,  140  Mass.  811;  Aurora  v.  Hillman,  90  UL  61;  Au- 
rora V.  Dale,  90  111.  46;  Hanlon  v.  Keokuk,  7  Iowa,  488;  Rice  v.  DesMoines, 
40  Iowa,  688;  Turnpike  Co.  v.  Jackson,  86  Ind.  Ill;  Wilson  v.  Trafalgar,  etc. 
Road,  93  Ind.  287;  Montgomery  v.  Wright,  72  Ala.  411;  Dooley  v.  Merlden, 
44  Conn.  417;  Pox  v.  Glastonbury,  29  Conn.  204;  Bullock  v.  New  York,  99  N. 
T.  654;  Pomfrey  v.  Saratoga  Sprinflrs.  104  N.  Y.  459;  Niven  v.  Rochester,  76 
N.  Y.  619;  Smith  v.  St.  Joseph.  45  Mo.  449;  Wheeler  v.  Westport,  80  Wis. 
892:  Kelly  v.  Fond  du  Lac,  31  Wis.  179;  Kenworthy  v.  Ironton,  41  Wis.  647; 
Hiibbard  v.  Concord,  35  N.  H.  52;  Humphreys  v.  Armstrong,  56  Penn.  St.  204; 
Folsom  V.  Underbill,  36  Vt.  580;  Coates  v.  Canaan,  51  Vt.l81;  Erd  ▼.  St.  Pftul, 
22  Minn.  448;  Baltimore  v.  Holmes,  89  Md.  248. 
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CoLLms  y.  Toledo,  etc.,  Railroad  Ca 

(46N.W.  R.  178;  80  Mich.  380  .) 

1.  Railroad  CoMFANiBS.  Depot  Platform.  NsGLiGBNCfl.  Ataooantry 
station  of  defendant,  the  platform  wa%  from  fifteen  to  thirty  inches  from  the 
ground.  There  were  no  steps.  A  plank  had  been  placed  from  the  ground  to 
the  platform,  leading  to  which  was  a  welMefined  path,  and  persons  had  been 
accostomed  to  use  this  plank  in  coming  to  or  leaving  the  depot.  As  the  plain- 
tiff was  going  to  the  depot  the  plank  slipped  and  fell  and  she  was  injured.  It 
was  held  that  the  defendant  was  bound  to  provide  a  safe  means  of  reaching 
the  station,  ^nd,  if  it  permitted  an  unsafe  means  to  be  us^d  for  that  purpose, 
it  was  liable  to  the  same  extent  as  though  it  had  provided  that  means  itself. 

2.  Evidence.  It  was  competent  to  show  how  long  and  to  what  extent  the 
plank  had  been  used.    A  judgment  for  the  plaintiff  was  afSrmed. 

Lyon  i&  Sacldeman  for  appellant.  WcUsan  &  Chapmmt  for 
respondent. 

Cahill,  J.  This  action  was  brought  to  recover  damages  on  ac- 
count of  an  injury  to  plaintiff's  foot  occasioned  by  the  falling  of  a 
plank  on  which  she  was  walking  in  ascending  the  platform  at 
defendant's  depot  at  Carland.  The  plaintiff  recovered  $1,000, 
and  the  defendant  brings  error.  Garland  is  a  station  in  the  coun- 
try at  a  crossing  of  an  ordinary  country  road,  without  sidewalks. 
There  are  two  stores  on  the  opposite  side  of  the  highway,  and  a 
little  south.  At  the  time  of  the  accident,  Mr.  Shannon,  one  of 
the  store-keepers,  acted  as  agent.  The  station  and  platform  had 
been  built  for  about  three  years  prior  to  the  accident,  which  oc- 
curred on  the  21st  day  of  August,  1888.  The  station-house  was  sur* 
rounded  by  a  platform  elevated  in  most  places  about  two  feet  from 
the  ground.  From  the  platform,  which  surrounded  the  depot, 
there  extended  west,  along  the  railway  track,  another  platform, 
about  forty  feet  long  and  twelve  feet  wide,  which  was  used  by 
passengers  entering  and  leaving  the  cars.  At  the  west  end  of 
this  platform,  it  was  not  so  high  above  the  ground ;  but  at  one 
point,  at  least,  near  the  north-west  corner,  the  ground  was  only 
about  fifteen  and  one-half  to  sixteen  inches  lower  than  the  top  of 
the  platform.  The  railroad  company  had  never  provided  any 
steps  to  this  platform  at  any  point,  and  persons  having  occa- 
sion to  visit  the  station  were  required  to  step  from  the 
ground,  a  distance  of   twenty  to  thirty  inches,   varying  with 
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the  level  of  the  ground  at  different  places^  except  that  if  they 
entered  it  at  the  west  end,  they  could  reach  it  by  stepping  be- 
tween fifteen  and  sixteen  inches.  The  west  end  of  the  platform, 
however,  was  little  used.  Most  of  the  people  who  went  to  the 
station  would  go  there  from  the  stores ;  and,  in  reaching  the  sta- 
tion from  the  stores,  it  was  a  shorter  and  more  direct  route  to 
pass  to  the  south  of  the  platform  extending  west,  and  reach  the 
platform  at  a  point  close  to  the  station.  There  was  a  well-beaten 
path  from  the  store  of  Mr.  Shannon,  the  agent,  running  easterly 
towards  the  station  to  the  edge  of  the  platform  which  ran  north 
and  south  close  \>y  the  station.  There  was  a  plank  about  twelve 
inches  wide  and  fourteen  feet  long  at  the  point  where  the  beaten 
path  reached  the  platform,  which  was  commonly  used  by  persons 
ascending  the  platform  at  that  point,  and  had  been  ever  since  the 
depot  was  built.  On  the  day  of  the  accident  the  plaintiff,  with 
her  husband,  had  gone  to  the  station  to  receive  the  body  of  a 
granddaughter  who  was  expected  to  arrive  on  a  train.  Several 
of  their  neighbors  were  gathered  with  them  at  the  store  of  Mr. 
Shannon,  awaiting  the  arrival  of  the  train.  When  they  started 
.to  go  to  the  station  the. entire  party  followed  the  beaten  path 
which  led  from  the  store  to  the  point  where  the  plank  was.  All 
of  the  party,  consisting  of  four  or  five  persons,  ascended  the  plank 
in  safety ;. but,  while  the  plaintiff  was  on  it,  it  slipped  and  fell  to 
the  ground,  carrying  the  plaintiff  with  it,  severely  injuring  her 
foot,  and,  as  she  claims,  permanently  disabling  her.  The  declara- 
tion charges  that  it  was  the  duty  of  the  defendant  to  keep  the 
depot  and  grounds  in  good  repair  for  the  protection  and  safety 
of  its  patrons,  and  to  provide  suitable  steps  to  reach  the  platform 
connected  with  the  depot ;  and  it  is  alleged  that  the  defendant 
negligently  failed  to  build,  erect  or  maintain  any  approaches  to 
said  platform  and  depot,  whereby  the  same  became  and  was  very 
dangerous  to  those  coming  upon  defendant's  grounds  on  business 
with  defendant.  "And  said  plaintiff  .avers  that  the  only  means 
provided  for  her  to  readh  said  platform  was  by  means  of  a  plank 
laid  upon  said  platform,  one  end  resting  thereon,  and  the  other 
end  resting  on  the  ground,  which  said  defendant  had  provided  for 
and  allowed  its  patrons  to  use  in  getting  upon  its  said  platform, 
and  into  its  said  depot ;  that  said  plank  had  been  so  used  by  the 
patrons  of  said  defendant  for  a  long  space  of  time  prior  to  said 
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Slst  day  of  Angnst,  1888,  with  the  knowledge  and  consent  of 
said  defendant;  that  said  defendant  carelessly  and  negligently 
left  said  plank,  and  permitted  and  allowed  it  to  be  nsed  Ijy  its 
patrons,  and  those  who  came  to  its  depot  and  platform  on  busi- 
ness with  said  defendant,  and  carelessly  and  ncgh'gently  failed  to 
fasten  the  same  secnrely  to  said  platform,  so  that  the  same  would 
not  fall  and  injure  those  who  were  using  it  in  course  of  business 
with  said  corporation,  whereby  it  became  and  was  very  dangerous 
to  those  using  the  same  to  reach  said  depot  and  platform." 

The  case  against  the  defendant,  plainly  stated,  is  this :  It  was 
its  duty  to  provide  a  reasonably  safe  and  convenient  means 
whereby  persons  having  business  at  the  station  could  reach  it. 
The  platform  about  the  station  was  so  high  as  not  to  be  conve- 
niently reached,  particularly  by  women,  without  a  step.  The  de- 
fendant provided  no  step.  As  a  result,  some  one  else,  no  matter 
who,  provided  a  way  —  a  temporary  expedient  —  for  getting  over 
the  difficulty.  This  temporary  expedient  was  adopted  by  the 
public.  It  grew  into  a  common  way.  The  station  agent  used  it. 
Everybody  used  it.  There  was  a  well-beaten  path  leading  to  it. 
If  a  person  approaching  the  station  looked  along  the  platform,  for 
a  step  upon  which  to  ascend  it,  and  saw  none,  there  was  the  plank, 
with  the  beaten  path,  inviting  him.  Although  the  platform  at 
the  west  end  was  lower,  it  was  not  enough  lower  to  attract  atten- 
tion to  it  as  the  place  especially  intended  or  designated  for 
people  to  enter  it.  When  the  plaintiff  attempted  to  use  the  plank 
on  the  day  of  the  accident,  she  did  so  only  after  her  companions 
had  preceded  her  in  safety.  It  may  have  appeared  safe.  The 
declaration  alleges  that  its  insecurity  lay  in  the  fact  that  it  was 
not  fastened.  The  plaintiff  testified :  "  Just  as  I  got  almo  st  ready 
to  step  my  foot  on  the  platform,  this  plank  slipped  back  and  went 
down ;  and  I  went  with  it,  of  course." 

The  court  charged  the  jury :  ^^  (3)  If  the  defendant  habitually 
received  and  let  off  their  passengers  at  such  place  by  way  of  a 
plank,  they  must  be  expected  to  use  such  care  as  the  circumstan- 
ces called  for  ;  and  if  they  did  not  use  such  care  they  would  be 
guilty  of  negligence;  and,  if  the  plaintiff  was  injured  thereby 
without  any  fault  or  negligence  on  her  part,  or  want  of  due  care 
on  her  part,  she  would  be  entitled  to  recover."  "  (5)  If  the  jury 
find  that  the  company  did  not  provide  the  plank  in  question  for 
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the  pnrpose  of  its  being  used  by  people  going  to  and  from  the 
depot,  bnt  it  was  procured  and  used  for  the  purpose  and  in  the 
way  stated  by  Mr.  Shannon,  the  agent,  then  the  company  is  not 
liable  for  the  use  of  it  by  :the  plaintiff  in  the  manner  she  did,  on 
account  of  which  she  got  hurt,  unless  you  find  that  the  company 
knew  that  said  plank  had  for  a  long  and  continuous  time  been 
used  by  people  doing  business  with  said  company,  for  the  purpose 
of  ingress  and  egress  to  and  from  the  passenger  depot  of  said  com- 
pany." We  think  the  court  was  justified  by  the  evidence  in  these 
instructions.  The  duty  of  the  railroad  company  to  provide  a  safe 
means  of  reaching  the  station  is  clear.  If,  with  full  knowledge 
of  the  facts,  it  permitted  an  unsafe  and  dangerous  means  to  be 
provided  and  used,  it  is  as  much  liable  for  an  injury  arising  there- 
from as  if  it  had  itself  set  up  ai^d  maintained  the  dangerous  way. 
Cross  V.  Railway  Co.,  69  Mich.  363;  37  N.  W.  Rep'r,  361;  Beard 
V.  Railroad  Co.,  48  Vt.  101;  Railroad  Co.  v.  Trautwein,  19  Atl. 
RepV,  178;  Keefe  v.  Railroad  Co.,  7  N.  E.  Rep'r,  874. 

Error  is  assigned  upon  the  admission  of  evidence  tending  to 
show  how  long  the  plank  had  been  in  use,  and  how  much  it  had 
been  used  by  the  public.  We  think  such  testimony  was  compe- 
tent to  show  the  extent  to  which  the  way  had  been  used.  The 
judgment  will  be  affirmed,  with  costs. 

The  other  justices  concurred. 

Daty  of  ndlroad  oompaiiiM  as  to  ^tatloii  and  ita  approaohos. —  It  is  the 

duty  of  a  railroad  company  to  keep  its  atations,  and  the  platforms  and  ap- 
proaches appurtenant  thereto,  in  a  safe  condition  for  passengers  and  others 
entitled  to  use  the  same,  and  the  company  will  be  liable  for  injuries  resulting 
from  a  breach  of  this  duty.  Chicago,  etc.,  R.  Co.  v.  Fillmore,  57  111.  265;  C.  & 
I.  C.  R.  Co.  V.  Farrell,  81  Ind.  408;  McDonald  v.  Chicago,  etc.,  R.  Co.,  26  Iowa. 
124;  Tobin  v.  P.  S.  &  P.  R.  Co.,  59  Me.  183;  Quimby  v.  Boston,  etc.,  R.  Co., 
69  Me.  840;  McKane  v.  Michigan  Cent.  R.  Co.,  51  Mich.  601;  Bnenemann  v. 
8t.  Paul,' etc.,  R.  Co., 82  Minn.  890;  Forsyth  v.  Boston,  etc.,  R.  Co..  108  Mass. 
510;  Hubbard  v.  New  York  Central,  etc..  R.  Co.,  40  N.  Y.  145;  Hoffman  ▼. 
New  York  Central,  etc  R.  Co.,  75  N.  Y.  605;  Dillage  v.  New  York  Central, 
etc.,  R.  Co.,  56  Barb.  80;  Gillis  v.  Pennsylvania  R.  Co.,  59  Penn.  St.  129; 
Stewart  v.  International,  etc.,  R.  Co.,  58  Tex.  289;  Patten  v.  Chicago,  etc.,  R. 
Co.,  82  Wis.  524;  Hartwig  v.  Chicago,  etc.,  Ry.  Co.,  49  Wis.  358;  Bennett  v. 
Railroad  Co.,  102  U.  S.  577;  Beard  v.  Connecticut,  etc.,  R.  Co.,  48  Vt.  101; 
Burgess  V.  Great  Western  Ry.  Co.,  6  C.  B.  (N.  S.)  928;  Longman  v.  Great 
Western  Ry.  Co.,  19  C.  B.  (N.  S.)  183. 


Qeiss  v.  Franklin  Ins.  Co.  ggj 

Oeiss  t.  Franklin  Ins.  Ca 

(3iN.  B.  R.  90;  ISSInd.  17^ 

1.  Inbttbancb.  Condition  as  to  Title.  The  defendant  for  a  gross  sum 
insured  the  plaintiff  in  the  sum  of  $1,000,  distribated  in  specific  amounts  upon 
six  different  articles  or  classes  of  personal  property,  all  contained  in  the  same 
building  and  subject  to  the  same  risk.  One  of  the  articles  was  a  soda  fountain 
insured  for  $850.  The  policy  provided  that  if  the  aiv><i^d  was  not  the  sole, 
absolute  and  unconditional  owner  of  the  property,  the  policy  should  be  void. 
The  assured  had  purchased  the  soda  fountain  and  given  his  notes  for  the  price, 
and  the  notes  provided  that  the  title  to  the  fountain  should  remain  in  the 
seller  until  the  notes  were  all  paid.  The  insured  was  i^orant  of  the  effect  of 
the  notes  on  his  title.  Held,  that  the  condition  was  violated  and  the  policy 
void  as  to  the  fountain. 

3.  Condition,  Whether  Diyisiblb.  It  was  held  further  that  as  the  con- 
sideration paid  was  a  gross  sum  and  all  the  property  insured  was  subject  to 
the  same  risk,  the  contract  was  entire  and,  being  void  as  to  part,  was  void  as 
to  all  the  property  insured. 

3.  Practice.  After  a  new  trial  has  been  granted  it  is  too  late  to  object 
that  the  motion  therefor  was  not  reasonably  made. 

liVed.  P.  Leonard  for  appellant.  A,  L,  Hoach  and  O.  V. 
Memies  for  appellee. 

Mitchell,  G.  J.  Geiss  sned  the  Franklin  Insdranee  Company 
to  recover  the  amount  of  loss  alleged  to  have  resnlted  to  him  from 
the  destruction  of  certain  personal  property,  which  had  been  in- 
sured against  loss  by  fire  under  a  policy  issued  to  the  plaintiff  by 
the  above-named  insurance  company.  By  the  terms  of  the  policy 
the  company  stipulated,  for  a  gross  sum,  to  insure  separate  and 
distinct  articles  and  kinds  of  property,  all  contained  in  the  same 
building,  for  certain  specific  and  distinct  sums,  the  whole  aggre- 
gating $1,000.  One  of  the  articles  covered  by  the  policy  was  a 
soda  fountain,  which  was  insured  separately  for  the  sum  of  $350. 
Smaller  sums  were  distribated  over  the  classes  of  property.  The 
policy  contained  a  stipulation  to  the  effect  that,  in  case  the  assured 
was  not  the  sole,  absolute  and  unconditional  owner  of  the  prop- 
erty insnred,  the  policy  should  be  void.  Before  taking  out  the 
policy,  the  assured  bad  purchased  the  soda  fountain  therein  men- 
tioned, and  the  appurtenances  thereto,  from  a  manufacturer  in 
Boston,  and  had  given  his  notes  for  the  purchase-price,  in  each  of 

^hich  it  was  stipulated,  in  effect,  that  the  title  to  the  property 
VOL.  ir.— 71 
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should  be  and  remain  in  the  seller  until  the  notes  for  the  purchase- 
price  were  all  fully  paid.  The  notes  had  all  fallen  due,  and  about 
half  of  them  had  been  paid,  when  the  fire  occurred  which  de- 
stroyed the  soda  fountain,  as  well  as  all  the  other  property  covered 
by  the  policy.  The  foregoing  facts  having  appeared  in  evidence, 
together  with  the  further  fact  that  the  assured  was  not  aware  of 
the  legal  effect  of  the  stipulation  contained  in  the  notes,  so  far  as 
it  affected  the  ownership  of  the  property,  until  he  had  taken  pro- 
fessional advice  after  the  fire,  the  court  instructed  the  jury  to 
return  a  verdict  for  the  defendant.  It  is  conceded  that  the  as- 
sured was  not  the  sole,  absolute  and  unconditional  owner  of  the 
soda  fountain  and  apparatus  connected  therewith.  It  follows,  as 
a  matter  of  course,  as  applied  to  that  item  of  propei*ty,  the  policy 
was  void.  Carpenter  v.  Insurance  Co.,  4  N.  Y.  Supp.  925. 
The  question  is,  can  it  be  upheld  as  respects  the  other  separate 
and  distinct  classes  of  prop>erty  ?  In  Havens  v.  Insurance  Co., 
Ill  Ind.  90;  12  N.  E.  Rep'r,  137,  the  conclusion  was  reached  that 
where  property  covered  by  a  policy  of  insurance,  although  con- 
sisting of  separate  items,  constitutes  substantially  one  risk,  and  is 
necessarily  subject  to  destruction  by  the  same  conflagration,  then, 
even  though  separate  amounts  of  insurance  be  apportioned  to  each 
separate  item  or  class  of  property,  if  the  consideration  for  the 
contract  and  the  risk  are  both  indivisible,  the  contract  must  he 
treated  as  entire,  and  any  breach  of  a  stipulation  which  renders 
the  policy  void  as  to  a  part  affects  the  other  items  in  the  same  man- 
ner. See,  also,  Insurance  Co.  v.  Pickel,  119  Ind.  155;  21  N.  E. 
Rep'r,  546;  Pickel  v.  Insurance  Co.,  119  Ind.  291;  21  N.  E. 
RepV,  898. 

The  aggregate  amount  of  the  policy  in  the  present  case  was 
$1,000.  This  was  apportioned  in  different  amounts  over  six 
distinct  and  separate  items  or  classes  of  property,  more  than  one- 
third  of  the  whole  amount  being  upon  the  soda  fountain,  to  which 
the  assured  had  only  a  conditional  right.  It  was  all  exposed  to 
one  risk,  and  the  consideration  for  the  policy  was  a  specified  sum. 
The  court  cannot  say  that  the  insurance  company  would  have  in- 
sured the  soda  fountain  if  the  true  state  of  the  title  thereto  had 
been  disclosed,  nor  can  we  say  that  it  would  have  insured  the 
other  items  or  classes  of  property  without  insuring  the  soda 
fountain.     The  contract  was  entire  and  indivisible,  and  to  hold 
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the  company  liable  would  be  to  enforce  npon  it  an  obligation 
which  it  never  entered  into.  This  would  be  to  make  an  agreement 
for  the  parties,  rather  than  to  enforce  the  liability  of  one  of  them 
upon  an  agreement  made  by  the  parties  themselves.  We  fully 
appreciate  the  unfortunate  situation  of  the  assured,  but  courts  of 
law  cannot  be  made  asylums  in  which  every  person  who  has  made 
a  mistake  can  take  refuge  against  his  own  contract,  deliberately 
entered  into.  Where  the  validity  of  the  insurance  is  made  to  de- 
pend upon  the  assured  being  the  absolute  and  unconditional 
owner  of  the  true  title  of  the  property  insured,  a  failure  to  set 
forth  the  title  with  substantial  accuracy  renders  the  policy  void, 
not  only  as  to  the  property  the  title  to  which  is  not  truly  rep- 
resented, but  to  all  other  property  covered  by  the  same  policy,  and 
subject  to  the  same  risk.  This  is  so,  even  though  the  owner  had 
no  intention  to  deceive.  Wilbur  v.  Insurance  Co.,  10  Cush.  446  ; 
May  Ins.,  §  287.  This  rule  has  no  application,  however,  in  case 
it  appears  that  the  agent  of  the  insurance  company  who  consum- 
mated the  contract  and  issued  the  policy  was  informed  or  knew  of 
the  tme  state  of  the  title  or  owrfership  of  the  property.  Insur- 
ance Co.  V.  Barnes  (Eans.),  21  Pac.  RepV,  165 ;  Insurance  Co. 
V.  Camp  (Tex.),  9  S.  W.  Rep'r,  473. 

There  had  been  a  former  trial  of  this  cause,  and  ageneral  verdict 
for  the  plaintiff.  The  defendant  thereupon  moved  the  court  for 
judgment  notwithstanding  the  general  verdict.  This  was  over- 
ruled. Afterward  the  court  granted  a  new  trial  on  the  defend- 
ant's motion.  The  appellant  now  insists  that  the  motion  for  a 
new  trial  came  too  late ;  that  the  right  to  move  for  a  new 
trial  was  waived  by  moving  for  judgment  notwithstanding  the 
general  verdict.  The  argument  is  that  this  latter  motion  was,  in 
effect,  a  motion  in  arrest  of  judgment.  We  are  not  required  to 
determine  the  effect  of  the  first  motion  upon  the  right  of  the  de-» 
fendant  to  move  for  a  new  trial,  inasmuch  as  there  does  not  ap- 
pear to  have  been  any  objection  at  the  time,  to  the  motion  for  a 
new  trial.  Where  a  motion  for  a  new  trial  has  been  made  and 
entertained  by  the  court,  it  is  too  late,  after  a  new  trial  has  been 
granted,  to  object  that  the  motion  was  not  seasonably  made. 
Sweetser  v.  McOrea,  97  Ind.  404 ;  Northcutt  v.  Buckles,  60  Ind. 
677;  Wilson  v.  Vance,  65  Ind.  894 ;  Hill  v.  Hazen,  93  Ind.  109; 
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Trentman  v.  Swartzell,  85  Ind.  443 ;  Bronze  Co.  v.  Olark,  23  N. 
E.  Rep'r,  855  (present  term). 

The  judgment  is  aflSrmed,  with  costs. 

BivlBiblllty  of  insuraiioe  oontractg.— Hartford  Fire  Ins.  Co.  v.  Walsh,  54 
111.  164;  Barnes  v.  Union,  etc.,  Ins.  Co.,  61  Me.  110;  Lovejoy  ▼.  Augusta  Mut. 
Fire  Ins.  Co.,  45  Me.  472;  Gould  v.  York,  etc.,  Ins.  Co.,  47  Me.  402;  Bowman 
▼.  Franklin  Ins.  Co.,  40  Md.  620;  ^tna  Ins.  Co.  v.  Resb,  44  Mich.  55;  Plath 
V.  Minnesota,  etc.,  Ins.  Co.,  28  Minn.  479;  Tread  Way  v.  Hamilton  In&  Co.,  29 
Conn.  68;  Kountz  v.  Hamilton  Ins.  Co.,  42  Mo.  126;  (Jottsman  v.  Pennsylvania 
Ins.  Co.,  56  Penn.  St.  419;  Draper  v.  Charter  Oak  Ins.  Co.,  2  Allen,  569;  Clark 
V.  N.  E.  Mut.  Fire  Ins.  Co.,  6  Cush.  842;  Baldwin  v.  Hartford  Fire  Ins.  Co..  60 
N.  H.  422;  McGowan  ▼.  Peoples'  Mut.  Fire  Ins.  Co.,  54  Vt.  211;  Merrill  v. 
Agricultural  Ins.  Co.,  78  N.  T.  452;  Moore  v.  Virginia,  etc.,  Ins,  Co.,  28  Gratt- 
608;  Hinman  v.  Hartford  Fire  Ins.  Co.,  86  Wis.  159;  Quarrier  v.  Peabody  Ina. 
Co.,  10  W.  Va.  507. 


Chicago,  etc.,  Ry.  Co.  v.  Minnesota. 

aO  Sup.  Ct.  R.  488;  184  U.  S.  418.) 
1.   GONBTITUTIOKAL  LaW.       CHARTER  AS  A  CONTRACT.      LDOTINO  RATBS. 

A  provision  in  a  railroad  charter,  that  the  corporation  should  have  power  to 
make  all  needful  rules,  regulations  and  by-laws  touching  the  rates  of  toll  and 
the  manner  of  collecting  the  same,  does  not  preclude  future  legislatures  from 
reasonably  limiting  the  amount  of  its  charges. 

2.  Exemption  from  Future  General  Legislation  Must  be  Given  in 
£!XFRE8B  Terms. — The  right  of  a  state  to  impose  reasonable  limitations  upon 
the  charges  of  railroad  corporations  cannot  be  held  to  have  been  granted  away, 
unless  by  express  words  to  that  efFect  or  their  equivalent. 

8.  The  Question  of  Reasonable  Rates  a  Judicial  One.  An  act  of  a 
state  legislature  which  makes  the  decision  of  a  railroad  commission  final  and 
conclusive  as  to  what  are  equal  and  reasonable  rates  to  be  charged  by  a  railroad 
company,  without  any  provision  for  a  hearing  before  said  commission  or  any 
judicial  investigation,  is  unconstitutional  and  void  as  depriving  such  company 
of  its  property  without  due  process  of  law  and  denying  it  the  equal  protection 
of  the  law. 

4.  What  is  Depbiyino  of  Property.  To  deprive  a  railroad  company  of 
the  right  to  charge  reasonable  rates  for  the  use  of  its  property,  deprives  it  of 
the  lawful  use  of  its  property  and  so  in  substance  and  effect  of  the  property 
itself. 

John  W.  Cory  and  W.  C.  Goudy  for  plaintiflE  in  error.  Moses 
E.  Clapp  for  defendant  in  error. 

Blatchfobd,  J.    This  is  a  writ  of  error  to  review  a  judgment 
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of  the  snpreme  court  of  the  state  of  Minnesota,  awarding  a  writ 
of  mandamus  against  the  Chicago,  Milwaakee  and  St.  Paul  Bail 
way  Company.  The  case  arose  on  proceedings  taken  by  the  rail- 
road and  warehouse  commission  of  the  state  of  Minnesota,  under 
an  act  of  tlie  legislature  of  that  state  approved  March  7,  1887 
(General  Laws  1887,  chap.  10),  entitled  ^'  An  act  to  regulate  com- 
mon carriers,  and  creating  the  railroad  and  warehouse  eomriiission 
of  the  state  of  Minnesota,  and  defining  the  duties  of  such  com- 
mission in  relation  to  common  carriers.''  This  act  is  set  forth  in 
full  in  the  margin.*^  The  ninth  section  of  that  act  creates  a  com- 
mission, to  be  known  as  the  '^  railroad  and  warehouse  commission 
of  the  state  of  Minnesota,"  to  consist  of  three  persons,  to  be  ap- 
pointed by  the  governor  by  and  with  the  advice  and  consent  of 
the  senate.  The  first  section  of  the  act  declares  that  its  provisions 
shall  apply  to  any  common  carrier  ^'  engaged  in  the  transporta- 
tion of  passengers  or  property  wholly  by  railroad,  or  partly  by 
railroad  and  partly  by  water,  when  both  am  used  under  a  common 
control,  management  or  arrangement,  for  a  carriage  or  shipment 
from  one  place  or  station  to  another,  both  being  within  the  state 
of  Minnesota."  The  second  section  declares  "that  all  charges 
made  by  any  common  carrier  subject  to  the  provisions  of  this  act, 
for  any  service  rendered  or  to  be  rendered  in  the  transportation 
of  passengers  or  property  as  aforesaid,  or  in  connection  therewith 
or  for  the  receiving,  delivering,  storage  or  handling  of  such  prop- 
erty, shall  be  equal  and  reasonable ;  and  every  unequal  and  un- 
reasonable charge  for  such  service  is  prohibited,  and  declared  to 
be  unlawful."  The  eighth  section  provides  that  every  common 
carrier  subject  to  the  provisions  of  the  act  shall  print  and  keep 
for  public  inspection  schedules  of  the  charges  which  it  has  estab- 
lished for  the  transportation  of  property ;  that  it  shall  make  no 
change  therein  except  after  ten  days'  public  notice,  plainly  stating 
the  changes  proposed  to  be  made,  and  the  time  when  they  will  go 
into  effect ;  that  it  shall  be  unlawful  for  it  to  charge  or  receive 
any  greater  or  less  compensation  than  that  so  established  and 
published  for  transporting  property  ;  that  it  shall  file  copies  of  its 
schedules  with  the  commission,  and  shall  notify  such  commission 
of  all  changes  proposed  to  be  made ;  that,  in  case  the  commission 

*The  act  is  omitted  an  sufficient  is  stated  in  the  opinion  to  render  the  case 
Intenigible. 
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shall  find  at  any  time  that  any  part  of  the  tariffs  of  charges  so  filed 
and  published  is  in  any  respect  unequal  or  nnreasoaablCi  it  ehaU 
have  the  power,  and  it  is  authorized  and  directed,  to  compel  any 
common  carrier  to  change  the  same,  and  adopt  suck  charge  as  the 
commission  "  shall  declare  to  be  equal  and  reasonable,"  to  which 
end  the  commission  shall,  in  writing,  inform  such  carrier  in  what 
respect  such  tariff  of  charges  is  unequal  and  unreasonable,  and 
shall  recommend  what  tariff  shall  be  substituted  therefor ;  that, 
in  case  the  carrier  shall  neglect  for  ten  days  after  such  notice  to 
adopt  such  tariff  of  charges  as  the  commission  recommends,  it 
shall  be  the  duty  of  the  latter  to  immediately  publish  such  tariff 
as  it  has  declared  to  be  equal  and  reasonable,  and  cause  it  to  be 
posted  at  all  the  regular  stations  on  the  line  of  such  carrier  in 
Minnesota,  and  it  shall  be  unlawful  thereafter  for  the  carrier  to 
charge  a  higher  or  lower  rate  than  that  so  fixed  and  published  by 
the  commission ;  and  that,  if  any  carrier  subject  to  the  provisions 
of  the  act  shall  neglect  to  publish  or  file  its  schedules  of  charges, 
or  to  carry  out  such  recommendation  made  and  published  by  the 
commission,  it  shall  be  subject  to  a  writ  of  mandamus  ^^  to  be  is- 
sued by  any  judge  of  the  supreme  court  or  of  any  of  the  district 
courts  "  of  the  state,  on  application  of  the  commission,  to  compel 
compliance  with  the  requirements  of  section  8,  and  with  the 
recommendation  of  the  commission,  and  a  failure  to  comply  with 
the  requirements  of  the  m.andamus  shall  be  punishable  as  and  for 
contempt,  and  the  commission  may  apply  also  to  any  such  judge 
for  an  injunction  against  the  carrier  from  receiving  or  transport- 
ing property  or  passengers  within  the  state,  until  it  shall  have 
complied  with  the  requirements  of  section  8,  and  with  the  recom- 
mendation of  the  commission,  and  for  any  willful  violation  or 
failure  to  comply  with  such  requirements  or  such  recommendation 
of  the  commission,  the  court  may  award  such  costs,  including 
counsel  fees,  by  way  of  penalty,  on  the  return  of  said  writs,  and 
after  due  deliberation  thereon,  as  may  be  just. 

On  the  22d  of  June,  1887,  the  Boards  of  Trade  Union  of  Farm- 
ington,  Northfield,  Faribault  and  Owatonna,  in  Minnesota,  filed 
with  the  commission  a  petition  in  writing,  complaining  that  the 
Chicago,  Milwaukee  and  St.  Paul  Bailway  Company,  being  a  com- 
mon carrier  engaged  in  the  transportation  of  property  wholly  by 
railroad,  for  carriage  or  shipment  from  Owatonna,  Faribault,  Dun- 
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das,  Northfield  and  Farmington  to  the  cities  of  St.  Paul  and 
Minneapolis,  all  of  those  places  being  within  the  state  of  Minne- 
sota, made  charges  for  its  services  in  the  transportation  of  milk 
from  said  Owatonna,  Faribault,  Dundas,  Northfield  and  Farming- 
ton  to  St.  Paul  and  Minneapolis  which  were  unequal  and  unrea- 
sonable, in  that  it  charged  four  cents  per  gallon  for  the  transpor- 
tation of  milk  from  Owatonna  to  St.  Paul  and  Minneapolis,  and 
three  cents  per  gallon  from  Faribault,  Dundas,  Northfield  and 
Farmington  to  the  said  cities ;  and  that  such  charges  were  unrea- 
sonably high,  and  subjected  the  traffic  in  milk  between  said  points 
to  unreasonable  prejudice  and  disadvantage.  The  prayer  of  the 
petition  was  that  such  rates  be  declared  unreasonable,  and  the  car- 
rier be  compelled  to  change  the  same,  and  adopt  such  rates  and 
charges  as  the  commission  should  declare  to  be  equal  and  reason- 
able. A  statement  of  the  complaint  thus  made  was  forwarded  by 
the  commission  on  the  29th  of  June,  18S7,  to  the  railway  com- 
pany;  and  it  was  called  upon  by  the  commission,  on  the  6th  of 
July,  1887,  to  satisfy  the  complaint,  or  answer  it  in  writing,  at  the 
office  of  the  commission  in  St.  Paul,  on  the  13th  of  July,  1887. 
On  the  30th  of  June,  1887,  Mr.  J.  F.  Tucker,  the  assistant  gen- 
eral manager  of  the  railway  company,  addressed  a  letter  from  Mil- 
waukee to  the  secretary  of  the  commission,  saying :  "  I  have  yoiir 
favor  of  the  29th,  with  complaint  as  to  milk  rates  being  unreason- 
able and  unequal.  They  may  be  unequal,  if  unreasonable.  They 
are  unreasonably  low  for  the  service  performed  —  by  passenger 
train  — and  are  twenty-five  per  cent  less  than  the  same  commodity 
is  charged  into  New  York,  with  longer  distances  and  hundred 
times  larger  volume  in  favor  of  New  York.  I  am  frank  to  say 
it  is  hard  to  appreciate  complaints  from  boards  of  trade  that  one- 
tenth  of  a  cent  per  gallon  on  milk  handled  on  passenger  train  one 
mile  is  unreasonable.  With  what  is  the  comparison  made  that  en. 
ables  such  a  conclusion  ?  It's  not  first-class  rates  by  freight  train 
and  was  made  low  to  encourage  the  trade,  under  the  hope  and 
promise  that,  when  the  trade  were  fostered,  it  would  be  advanced. 
This,  as  usual,  has  been  forgotten."  On  the  13th  of  July,  1887, 
at  the  office  of  the  commission  in  St.  Paul,  the  company  appeared 
by  J.  A.  Chandler,  its  duly-authorized  attorney,  and  the  boards 
of  trade  union  by  its  attorney,  and  the  commission  proceeded  to 
investigate  the  complaint.     An  investigation  of  the  rates  charged 
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by  the  company  for  its  services  in  transporting  milk  from  Owa^ 
tonna,  Faribanlt,  Dundas,  Northfield  and  Farmington,  to  St.  Paol 
and  Minneapolis,  was  made  by  the  commission,  and  it  found  that 
the  charges  of  the  company  for  transporting  milk  from  Owatouna 
and  Faribault  to  St.  Paul  and  Minneapolis  was  three  cents  per 
gallon  in  ten-gallon  cans ;  that  such  charges  were  unequal  and  un- 
reasonable ;  and  that  the  company's  tariff  of  rates  for  transporting 
milk  from  Owatonna  and  Faribault  to  those  cities,  filed  and  pub- 
lished by  it  as  provided  by  chapter  10  of  the  Laws  of  1887,  was 
unequal  and  unreasonable ;  and  the  commission  declared  that  a 
rate  of  two  and  one-half  cents  per  gallon  in  ten-gallon  cans  was. 
an  equal  and  reasonable  rate  for  such  services.  On  the  4th  of 
August,  1887,  the  commission  made  a  report  in  writing  which 
included  the  findings  of  fact  upon  which  its  conclusions  were 
based,  its  recommendations  as  to  the  tariff  which  should  be  sub- 
stituted for  the  tariff  so  found  to  be  nnequal'  and  unreasonable, 
and  also  a  specification  of  the  rates  and  charges  which  it  declared 
to  be  equal  and  reasonable.  This  paper  was  in  the  shape  of  a 
communication  dated  at  St.  Pual,  August  4,  1887,  signed  by  the 
secretary  of  the  commission,  and  addressed  to  the  company.  It 
said  :  ^^  It  appearing  from  your  schedule  of  rates  and  charges  for 
the  transportation  of  milk  over  and  upon  the  Iowa  and  Minnesota 
division  of  your  road,  that  you  charge,  collect  and  receive  for  the 
transportation  of  milk  over  and  upon  said  line  from  Owatonna 
and  Faribault  to  the  cities  of  St.  Paul  and  Minneapolis  three  cents 
per  gallon,  in  ten-gallon  cans,  and  from  Dundas,  Northfield  and 
Farmington  to  said  cities  of  St.  Paul  and  Minneapolis  two  and 
one-half  cents  per  gallon,  in  cans  of  like  capacity,  and  complaint 
having  been  made  that  such  rates  and  charges  are  unequal  and  un- 
reasonable, and  that  the  services  performed  by  you  in  such  trans- 
portation are  not  reasonably  worth  the  said  sums  charged  therefor, 
and  this  commission  having  thereupon,  pursuant  to  the  provisions 
of  section  8  of  an  act  entitled  *  An  act  to  regulate  common  carriers, 
and  creating  the  railroad  and  warehouse  commission  of  the  state 
of  Minnesota,  and  defining  the  duties  of  such  commission  in  re- 
lation to  common  carriers,'  approved  March  7,  1887,  examined 
the  cause  and  reasonableness  of  said  complaint,  and  finding  pur- 
suant to  subdivision  ^e'  of  said  section,  that  your  said  tariff  of 
rates,  so  far  as  appertains  to  the  transportation  of  milk  to  the 
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cities  of  St.  Paul  and  Minneapolis  from  the  other  places  above 
named,  and  inasmuch  as  said  tariff  provides  for,  or  requires  thQ 
charging  or  collection  of,  a  greater  compensation  than  two  and 
one-half  cents  per  gallon,  is  unreasonable  and  excessive ;  theref  ore» 
said  commission  recommends  and  directs  that  jon,  the  said  Chicago, 
Milwaukee  and  St.  Paul  Eail  way  Company,  shall  alter  and  change 
your  said  schedule  by  the  adoption  and  substitution  of  a  rate  not 
to  exceed  two  and  one-half  cents  per  gallon  for  the  services  afore- 
said from  the  cities  of  Owatonna  and  Faribault,  or  either  of  them, 
to  said  St.  Paul  and  Minneapolis.  The  commission,  as  at  present 
advised,  approves  of  the  custom  and  arrangement  which,  it  is  in- 
formed, has  been  adopted  and  is  now  in  use  by  the  Minnesota  and 
Northwestern  Railroad  Company,  of  collecting  two  and  one-half 
cents  per  gallon  on  all  milk  transported  by  it,  regardless  of  dis- 
tance ;  but  this  expression  of  opinion  is  no  part  of  the  decision, 
notice  or  order  in  this  case."  This  report  was  entered  of  record, 
and  a  copy  furnished  to  the  boards  of  trade  union,  and  a  copy 
was  also  delivered,  on  the  4th  of  August,  1887,  to  the  company, 
with  a  notice  to  it  to  desist  from  charging  or  receiving  such  un- 
equal and  unreasonable  rates  for  such  services.  The  commission 
thus  informed  the  company  in  writing  in  what  respect  such  tariff 
of  rates  and  charges  was  unequal  and  unreasonable,  and  recom- 
mended to.  it  in  writing  what  tariii  should  be  substituted  therefor, 
to-wit,  the  tariff  so  found  equal  and  reasonable  by  the  commission* 
The  company  neglected  and  refused,  for  more  than  ten  days  after 
such  notice,  to  substitute  or  adopt  such  tariff  of  charges  as  was 
recommended  by  the  commission.  The  latter  thereupon  published 
the  tariff  of  charges  which  it  had  declared  to  be  equal  and  reason, 
able,  and  caused  It  to  be  posted  at  the  station  of  the  company  in 
Faribault  on  the  14th  of  October,  1887,  and  at  all  the  regular 
stations  on  the  line  of  the  company  in  Minnesota  prior  to  Ho- 
veraber  12,  1887,  and  in  all  things  complied  with  the  statute.  The 
tariff  BO  made,  published  and  posted  was  dated  October' 13,  1887, 
and  was  headed  :  **  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company.  (Iowa  and  Minnesota  division.)  Freight  tariff  on  milk 
from  Owatonna  and  Faribault  to  St.  Paul  and  Minneapolis,  taking 
effect  October.  15,  1887,"  — and  prescribed  a  charge  of  two  and 
one-half  cents  per  gallon  in  ten-gallon  cans  from  either  the  Owa- 
tonna station  or  the  Faribault  station  to  either  St.  Paul  or  Min- 
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neapolis,  to  be  the  legal,  equal  and  reasonable  mazimnm  chai^ 
and  compensation  for  snob  fiervioe,  and  declared  tliat  the  same 
was  in  force  and  effect  in  lieu  and  place  of  the  charges  and  com- 
pensation theretofore  demanded  and  received  therefor  by  the  com- 
pany. 

On  the  6th  of  December,  1887,  the  commission,  by  the  attorney- 
general  of  the  state,  made  an  application  to  the  supreme  court  of 
the  state  for  a  writ  of  mandamtca  to  compel  the  company  to  com- 
ply with  the  recommendation  made  to  it  by  the  commission,  to 
change  its  tariff  of  rates  on  milk  from  Owatonna  and  Faribault  to 
St.  Paul  and  Minneapolis,  and  to  adopt  the  rates  declared  by  the 
commission  to  be  equal  and  reasonable.  The  application  set  forth 
the  proceedings  hereinbefore  detailed ;  that  the  company  had  re- 
fused to  carry  out  the  recommendation  so  made,  published  and 
posted  by  the  commission;  that  it  continued  to  charge  three  cents 
per  gallon  for  the  transportation  of  milk  in  ten-gallon  cans  from 
Owatonna  and  Faribault  to  St.  Paul  and  Minneapolis ;  that  said 
charge  was  unequal,  unreasonable  and  excessive ;  that  two  and  one- 
half  cents  per  gallon  for  the  transportation  by  it  of  milk  in  ten- 
gallon  cans  from  Owatonna  and  Faribault  to  St  Paul  and  Minne- 
apolis was  the  maximum  reasonable  charge  for  the  service;  that 
any  rate  therefor  in  excess  of  two  and  one-half  cents  per  gallon 
in  ten-gallon  cans  was  unequal,  unreasonable  and  excessive ;  that 
three  cents  per  gallon  in  ten-gallon  cans  was  a  higher  rate  than 
was  charged  for  the  same  distances  on  passenger  trains  by  any  ex- 
press company  or  by  any  other  railroad  company  in  Minnesota 
engaged  in  transporting  milk  to  St.  Paul  or  Minneapolis ;  that 
two  and  one-half  cents  per  gallon  in  ten-gallon  cans  was  the  high- 
est rate  charged  for  like  distances  on  passenger  trains  by  any  such 
company ;  that  the  milk  transported  by  the  company  to  St.  Paul 
and  Minneapolis,  over  its  Iowa  and  Minnesota  division  (extending 
from  Calmar,  in  Iowa,  to  Le  Roy,  in  Minnesota,  and  from  Le  Roy, 
through  Owatonna  and  Faribault,  to  St.  Paul  and  Minneapolis), 
large  quantities  of  which  milk  were  shipped  from  Faribault,  was 
so  transported  by  the  company  on  a  passenger  train  which  ran 
daily  from  Owatonna  to  St.  Paul  and  Minneapolis  ;  and  that  the 
company,  by  means  of  such  excessive  charges,  subjected  the  traffic 
in  milk  at  Faribault  and  Owatonna  to  undue  and  unreasonable  prej- 
udice and  disadvantage.     Thereupon  an  alternative  writ  of  moit- 
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damns  was  issned  by  the  court,  returnable  before  it  on  the  14th 
of  December,  1887.  On  the  23d  of  December,  1887,  the  com- 
,pany  filed  its  return  to  the  alternative  writ  in  which  it  set  up:  (1) 
That  it  was  not  competent  for  the  legislature  of  Minnesota  to  dele- 
gate to  a  commission  a  power  of  fixing  rates  for  transportation, 
and  that  the  act  of  March  7,  1887,  so  far  as  it  attempted  to  confer 
upon  the  commission  power  to  establish  rates  for  tlie  transporta- 
tion of  freight  and  passengers,  was  void  under  the  constitution  of 
the  state.  (2)  That  the  company,  as  the  owner  of  its  railroad, 
franchises,  equipment  and  appurtenances,  and  entitled  to  the  pos- 
session and  beneficial  use  thereof,  was  authorized  to  establish  rates 
for  the  transportation  of  freight  and  passengers,  subject  only  to 
the  provision  that  such  rates  should  be  fair  and  reasonable;  that 
the  establishing  of  such  rates  by  the  state  against  the  will  of  the 
company  was^o  tanto  a  taking  of  its  property,  and  depriving  it 
thereof,  without  due  process  of  law,  in  violation  of  section  1  of 
article  14  of  the  amendments  to  the  constitution  of  the  United 
States ;  and  that  the  making  of  the  order  of  October  13,  1887, 
yr^^pro  tanto  a  taking  and  depriving  the  company  of  its  property 
without  due  process  of  law,  in  violation  of  said  section  1,  and, 
therefore,  void  and  of  no  effect.  (3)  That  the  rate  of  three  cents 
per  gallon  as  a  freight  for  carrying  milk  in  ten-gallon  cans  on  pas- 
senger trains  from  Owatonna  and  Faribault,  respectively,  to  St- 
Paul  and  Minneapolis,  was  a  reasonable,  fair  and  just  rate ;  that 
the  rate  of  two  and  one-half  cents  per  gallon,  in  ten-gallon  cans, 
so  fixed  and  established  by  the  commission,  was  not  a  reasonable, 
fair  or  just  compensation  to  the  company  for  the  service  rendered ; 
and  that  the  establishing  of  such  rate  by  the  commission  against 
the  will  of  the  company  was^r^  tanto  a  taking  of  its  property 
without  due  process  of  law,  in  violation  of  said  section  1.  The 
case  came  on  for  hearing  upon  the  alternative  writ,  and  the  return, 
and  the  company  applied  for  a  reference  to  take  testimony  on  the 
issue  raised  by  the  allegations  in  the  application  for  the  writ  and 
the  return  thereto,  as  to  whether  the  rate  fixed  by  the  commission 
was  reasonable,  fair  and  just.  The  court  denied  the  application 
for  a  reference,  and  rendered  judgment  in  favor  of  the  relator, 
and  that  a  peremptory  writ  of  mandamus  issue.  An  application 
for  a  reargument  was  made  and  denied.  The  terms  of  the  per- 
emptory writ  were  directed  to  be  that  the  company  comply  with 
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the  requirements  of  the  recommendation  and  order  made  bj  the 
commission  on  the  4th  of  August,  1887,  and  change  its  tariff  of 
rates  and  charges  for  the  transportation  of  milk  from  Owatonna 
and  Faribault  to  St.  Paul  and  Minneapolis,  and  substitute  there- 
for the  tariff  recommended,  pubUshed  and  posted  by  the  commis- 
sion, to-wit,  the  rate  of  two  and  a  half  cents  per  gallon  of  milk  in 
ten-gallon  cans  from  Owatonna  and  Faribault  to  St.  Paul  and 
Minneapolis,  being  the  rates  published  by  the  commission,  and 
declared  to  be  equal  and  reasonable  therefor.  Costs  were  also  ad- 
judged against  the  company.  To  review  this  judgment  the  com- 
pany has  brought  a  writ  of  error. 

The  opinion  of  the  supreme  court  is  reported  in  38  Minn.  281; 
37  N.  W.  Rep'r,  782.  In  it  the  court,  in  the  first  place,  construed 
the  statute  on  the  question  as  to  whether  the  court  itself  had  jur- 
isdiction  to  entertain  the  proceeding,  and  held  that  it  had.  Of 
course,  we  cannot  review  this  decision.  It  next  proceeded  to 
consider  the  question  as  to  the  nature  and  extent  of  the  powers 
granted  to  the  commission  by.  the  statute  in  the  matter  of  fixing 
the  rates  of  charges ,  On  that  subject  it  said :  ^^  It  seems  to  us 
that,  if  language  means  any  thing,  it  is  perfectly  evident  that  the 
expressed  intention  of  the  legislature  is  that  the  rates  recom- 
mended and  published  by  the  commission,  assuming  that  they 
have  proceeded  in  the  manner  pointed  out  by  the  act,  should  be 
not  simply  advisory,  nor  merely  prima  facte  equal  and  reasonable, 
but  final  and  conclusive  as  to  what  are  lawful  or  equal  and  rea- 
sonable charges ;  that,  in  proceedings  to  compel  compliance  with 
the  rates  thus  published,  the  law  neither  contemplates  nor  allows 
any  issue  to  be  made  or  inquiry  had  as  to  their  equality  and  rea- 
sonableness in  fact.  Under  the  provisions  of  the  act,  the  rates 
thus  published  are  the  only  ones  that  are  lawful  and,  therefore,  in 
contemplation  of  law,  the  only  ones  that  are  equal  and  reasonable ; 
and  hence,  in  proceedings  like  the  present,  there  is,  as  said  before, 
no  fact  to  traverse,  except  the  violation  of  the  law,  in  refusing 
compliance  with  the  recommendations  of  the  commission.  In- 
deed, the  language  of  the  act  is  so  plain  on  that  point  that  argu- 
ment can  add  nothing  to  its  force.''  It  then  proceeded  to  ex- 
amine the  question  of  the  validity  of  the  act  under  the  constitution 
of  Minnesota,  as  to  whether  the  legislature  was  authorized  to  con- 
fer upon  the  commission  the  powers  given  to  the  latter  by  thestat- 
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nte.  It  held  that,  as  the  legislatnre  had  the  power  itself  to  regu- 
late charges  by  railroads,  it  could  delegate  to  a  comoiission  the 
power  of  fixing  such  charges,  and  could  make  the  judgment  or 
determination  of  the  commission  as  to  what  were  reasonable 
charges  final  and  conclusive. 

The  Chicago,  Milwaukee  and  St.  Paul  Railway  Company  is  a 
corporation  organized  under  the  laws  of  "Wisconsin.  The  line  of 
railroad  owned  and  operated  by  it  in  the  present  case  extends  from 
Calmar,  in  Iowa,  to  Le  Roy,  in  Minnesota,  and  from  Le  Roy, 
through  Owatonna  and  Faribault,  to  St.  Paul  and  Minneapolis, 
the  line  from  Calmar  to  St.  Paul  and  Minneapolis  being  known 
as  the  "  Iowa  and  Minnesota  division,"  and  being  wholly  in  Min- 
nesota from  the  point  where  it  crosses  the  state  line  between  Iowa 
and  Minnesota.  It  was  constructed  under  a  charter  granted  by 
the  territory  of  Minnesota  to  the  Minneapolis  and  Cedar  Valley 
Railroad  Company,  by  an  act  approved  March  1, 1856  (Laws  1856, 
chap.  166,  p.  325),  to  construct  a  railroad  from  the  Iowa  line,  at 
or  near  the  crossing  of  said  line  by  the  Cedar  river,  through  the 
valley  of  Strait  river  to  Minneapolis.  Section  9  of  tfiat  act  pro- 
vided that  the  directors  of  the  corporation  should  have  power  to 
make  all  needful  rules,  regulations  and  by-laws  touching.  ^'  the  rates 
of  toll,  and  the  manner  of  collecting  the  same ;  "  and  section  13, 
that  the  company  should  have  power  to  unite  its  railroad  with  any 
other  railroad  which  was  then,  or  thereafter  might  be,  constructed 
in  the  territory  of  Minnesota,  or  adjoining  states  or  territories,  and 
should  have  powei'  to  consolidate  its  stock  with  any  other  com- 
pany or  companies.  By  an  act  passed  March  3, 1857,  chapter  99 
(11  Stat.  195),  the  congress  of  the  United  States  made  a  grant  of 
land  to  the  territory  of  Minnesota,  to  aid  in  constructing  certain 
railroads.  By  an  act  of  the  legislature  of  the  territory  approved 
May  22,  1857  (Laws  1857,  Extra  Sess.  20),  a  portion  of  such  grant 
was  conferred  upon  the  Minneapolis  and  Cedar  Valley  Railroad 
Company.  Subsequently,  in  1860,  the  state  of  Minnesota,  by 
proper  proceedings,  became  the  owner  of  the  rights,  franchises 
and  property  of  that  company.  By  an  act  approved  March  10, 
1862,  chapter  17  (Special  Laws  1862,  p.  226),  the  state  incorporar 
ted  the  Minneapolis,  Faribault  and  Cedar  Valley  Railroad  Com- 
pany and  conveyed  to  it  all  the  franchises  and  property  of  the 
Minneapolis  and  Cedar  Valley  Railroad  Company  which  the  state 
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had  so  acquired;  and,  by  an  act  approved  Febraaiy  1,  1864 
(Special  Laws  1864,  p.  164),  the  name  of  the  Minneapolis, 
Faribault  and  Cedar  Valley  Railroad  Oompany  was  changed 
to  that  of  the  Minnesota  Central  Railway  Company.  That  com- 
pany  constructed  the  road  from  Minneapolis  and  St.  Paul  to 
Le  Roy,  in  Minnesota ;  and  the  road  from  Le  Roy  to  Calmar,  in 
Iowa,  and  thence  to  McGregor,  in  the  latter  state,  was  consolida- 
ted with  it.  In  August,  1867,  the  entire  road  from  McGregor, 
by  way  of  Calmar,  Le  Roy,  Austin,  Owatonna  and  Faribault,  to 
St.  Paul  and  Minneapolis,  was  conveyed  to  the  Chicago,  Milwau- 
kee and  St.  Paul  Railway  Campany,  which  succeeded  to  all  the 
franchises  so  granted  to  the  Minneapolis  and  Cedar  Yalley  Rail- 
road (Company. 

It  is  contended  for  the  railway  company  that  the  state  of  Min- 
nesota is  bound  by  the  contract  made  by  the  territory  in  the 
charter  granted  to  the  Minneapolis  and  Cedar  Yalley  Railroad 
Company ;  that  a  contract  existed  that  the  company  should  have 
the  power  of  regulating  its  rates  of  toll ;  that  any  legislation  by 
the  state  infringing  upon  that  right  impairs  the  obligation  of  the 
contran  ;  that  there  was  no  provision  in  the  charter  or  in  any 
general  statute  reserving  to  the  territory  or  to  the  state  the  right 
to  alter  or  amend  the  charter ;  and  that  tio  subsequent  legislation 
of  the  territory  or  of  the  state  could  deprive  the  directors  of  the 
company  of  the  power  to  fix  its  rates  of  toll  subject  only  to  the 
general  provision  of  law  that  such  rates  should  be  reasonable. 
But  we  are  of  opinion  that  the  general  language  of  the  ninth  sec- 
tion of  the  charter  of  the  Minneapolis  and  Cedar  Yalley  Railroad 
Company  cannot  be  held  to  constitute  an  iirepealable  contract  with 
that  company  that  it  should  have  the  right  for  all  future  time  to 
prescribe  its  rates  of  toll,  free  from  all  control  by  the  legislature 
of  the  state.  It  was  held  by  this  court  in  Railroad  Co.  v.  Miller, 
132-  TJ.  S.  75,  in  accordance  with  a  long  course  of  decisions  both 
in  the  state  courts  and  in  this  court,  that  a  railroad  corporation 
takes  its  charter,  containing  a  kindred  provision  with  that  in  ques- 
tion, subject  to  the  general  law  of  the  state,  and  to  such  changes 
as  may  be  made  in  such  general  law,  and  subject  to  future  consti- 
tutional  provisions  and  future  general  legislation,  in  the  absence 
of  any  prior  contract  with  it  exempting  it  from  liability  to  such 
future  general  legislation  in  respect  of  the  subject-matter  involved; 
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and  that  exemption  from  future  general  legislation,  either  by  a 
constitational  provision  or  by  an  act  of  the  legislature,  cannot  be 
admitted  to  exist  unless  it  is  given  expressly,  or  nnless  it  follows 
by  an  implication  equally  clear,  with  express  words.  There  is 
nothing  in  the  mere  grant  of  power,  by  section  9  of  the  charter, 
to  the  directors  of  the  company,  to  make  needful  rules  and  regu- 
lations touching  the  rates  of  toll  and  the  manner  of  collecting  the 
same,  which  can  be  properly  interpreted  as  authorizing  us  to  hold 
that  the  state  parted  with  its  general  authority  itself  to  regulate, 
at  any  time  in  the  future  when  it  might  see  fit  to  do  so,  the  rates 
of  toll  to  be  collected  by  the  company.  In  Stone  v.  Trust  Co., 
116  U.  S.  307;  325;  6  Sup.  Ct.  Rep'r,  334,  388, 1191,  the  whole 
subject  is  fully  considered,  the  authorities  are  cited,  and  the  con- 
clusion is  arrived  at  tliat  the  right  of  a  state  reasonably  to  limit  the 
amount  of  charges  by  a  railroad  company  for  the  transporta- 
tion of  persons  and  property  within  its  jurisdiction  cannot  be 
granted  away  away  by  its  legislature  unless  by  woixls  of  positive 
grant,  or  words  equivalent  in  law;  and  that  a  statute  which  grants 
to  a  railroad  company  the  right,  ^^from  time  to  time,  to  fix,  regu- 
late and  receive  the  tolls  and  charges  by  them  to  be  received  for 
transportation,"  does  not  deprive  the  state  of  its  power,  within  the 
limits  of  its  general  authority,  as  controlled  by  the  constitution  of 
the  United  States,  to  act  upon  the  reasonableness  of  the  tolls  and 
charges  so  fixed  and  regulated.  But,  after  reaching  this  conclu- 
tion,  the  court  said  (116  U.  S.  331;  6  Sup.  Ct.  Eep'r,  345) : 
''  From  what  has  thus  been  said,  it  is  not  to  be  inferred  that  this 
power  of  limitation  or  regulation  is  itself  without  limit.  This 
power  to  regulate  is  not  a  power  to  destroy,  and  limitation  is  not 
the  equivalent  of  confiscation.  Under  pretense  of  regulating  fares 
and  freights,  the  state  cannot  require  a  railroad  corporation  to 
carry  persons  or  property  without  reward ;  neither  can  it  do  that 
which  in  law  amounts  to  a  taking  of  private  property  for  public 
use  without  just  compensation,  or  without  due  process  of  law." 
There  being,  therefore,  no  contractor  chartered  right  in  the  rail- 
road  company  which  can  prevent  the  legislature  from  regulating 
in  some  form  the  charges  of  the  company  for  transportation,  the 
question  is  whether  the  form  adopted  in  the  present  case  is  valid. 
The  construction  put  upon  the. statute  by  the  supreme  court  of 
Minnesota  must  be  accepted  by  this  conrt,  for  the  purposes  of  the 
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present  case,  as  condasive,  and  not  to  be  re-examined  here  as  to 
its  propriety  or  accuracy.  The  supreme  court  authoritatively  de- 
clares that  it  is  the  expressed  intention  of  the  legislature  of  Min- 
nesota, by  the  statute,  that  tlie  rates  recommended  and  published 
by  the  commission,  if  it  proceeds  in  the  manner  pointed  out  by 
the  act,  are  not  simply  advisory,  nor  merely  prima  fcune  equal 
and  reasonable,  .but  final  and  conclusive  as  to  what  are  equal  and 
reasonable  charges ;  that  the  law  neither  contemplates  nor  allows 
any  issue  to  be  made  or  inquiry  to  be  had  as  to  their  equality  or 
reasonableness  in  fact ;  that,  under  the  statute,  the  rates  published 
by  the  commission  are  the  only  ones  that  are  lawful,  and,  there- 
fore, in  contemplation  of  law,  the  only  ones  that  are  equal  and 
reasonable ;  and  that,  in  a  proceeding  for  a  mandamus  under  thn 
statute,  there  is  no  fact  to  traverse  except  the  violation  on 
law  in  not  complying  with  the  recommendations  of  the  commis- 
sion. In  other  words,  although  the  railroad  company  is  forbidden 
to  establish  rates  that  are  not  eqaal  and  reasonable,  there  is  no 
power  in  the  courts  to  stay  the  hands  of  the  commission,  if  it 
chooses  to  establish  rates  that  are  unequal  and  unreasonable.  This 
being  the  construction  of  the  statute  by  which  we  are  bound  in 
considering  the  present  case,  we  are  of  opinion  that,  so  construed, 
it  conflicts  with  the  constitution  of  the  United  States  in  the  par- 
ticulars complained  of  by  the  railroad  company.  It  deprives  the 
company  of  its  right  to  a  judicial  investigation,  by  due  process  oi 
law,  under  the  forms  and  with  the  machinery  provided  by  the 
wisdom  of  successive  ages  for  the  investigation  judicially  of  the 
truth  of  a  matter  in  controversy,  and  substitutes  therefor,  as  an  ab- 
solute finality,  the  action  of  a  railroad  commission  which,  in  view 
of  the  powers  conceded  to  it  by  the  state  court,  cannot  be  regarded 
as  clothed  with  judicial  functions,  or  possessing  the  machinery  of  a 
court  of  justice.  Under  section  8  of  the  statute,  which  the  supreme 
court  of  Minnesota  says  is  the  only  one  which  relates  to  the  matter 
of  the  fixing  by  the  commission  of  general  schedules  of  rates,  and 
which  section  it  says,  fully  and  exclusively  provides  for  that  sub- 
ject, and  is  complete  in  itself,  all  that  the  commission  is  required 
to  do  is,  on  the  filing  with  it  by  a  railroad  company  of  copies  of 
its  schedules  of  charges,  to  "  find  "  that  any  part  thereof  is  in  any 
respect  unequal  or  unreasonable,  and  then  it  is  authorized  and 
•directed  to  compel  the  company  to  change  the  same,  and  adopt 
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such  charge  as  the  commission  ''shall  declare  to  be  equal'  and 
reasonable  ; "  and  to  that  end  it  is  required  to  inform  the  company 
in  writing  in  what  respect  its  charges  are  unequal  and  unreason- 
able. No  hearing  is  provided  for ;  no  summons  or  notice  to  the 
company  before  the  commission  has  found  what  it  is  to  find,  and 
declared  what  it  is  to  declare;  no  opportunity  provided  for  the  com- 
pany to  introduce  witnesses  before  the  commission — in  fact,  noth- 
ing which  has  the  semblance  of  due  process  of  law ;  and  although, 
in  the  present  case,  it  appears  that,  prior  to  the  decision  of  the 
commission,  the  company  appeared  before  it  by  its  agent,  and  the 
commission  investigated  the  rates  charged  by  the  company  for 
transporting  milk,  yet  it  does  not  appear  what  the  character  of 
the  investigation  was,  or  how  the  result  was  arrived  at.  By  the 
second  section  of  the  statute  in  question,  it  is  provided  that  all 
charges  made  by  a  common  carrier  for  the  transportation  of  pas- 
sengers or  property  shall  be  equal  and  reasonable.  Under  this 
provision,  the  carrier  has  a  right  to  make  equal  and  reasonable 
charges  for  such  transportation.  In  the  present  case,  the  return 
alleged  that  the  rate  of  charge  fixed  by  the  commission  was  not 
equal  or  reasonable,  and  the  supreme  court  held  that  the  statute 
deprived  the  company  of  the  right  to  show  that  judicially.  The 
question  of  the  reasonableness  of  a  rate  of  charge  for  transporta- 
tion by  a  railroad  company,  involving,  as  it  does,  the  element  of 
reasonableness  both  as  regards  the  company  and  as  regards  the 
public,  is  eminently  a  question  for  judicial  investigation,  requir- 
ing due  process  of  law  for  its  determination.  If  the  company  is 
deprived  of  the  power  of  charging  reasonable  rates  for  the  use  of 
its  property,  and  such  deprivation  takes  place  in  the  absence  of  an 
investigation  by  judicial  machinery,  it  is  deprived  of  the  lawful 
use  of  its  property,  and  thus,  in  substance  and  effect,  of  the  prop- 
erty itself,  without  due  process  of  law,  and  in  violation  of  the  con- 
stitution of  the  United  States  ;  and,  in  so  far  as  it  is  thus  de- 
prived, while  other  persons  are  permitted  to  receive  reasonable 
profits  upon  their  invested  capital,  the  company  is  deprived  of  the 
equal  protection  of  the  laws.  It  is  provided  by  section  4  of 
article  10  of  constitution  of  Minnesota  of  1857,  that  "  lands  may 
be  taken  for  public  way,  for  the  purpose  of  granting  to  any 
corporation  the  franchise  of  way  for  public  use,"  and   that  ''  all 

corporations,  being  common  carriers,  enjoying  the  right  of  way 
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in  pnrsnance  to  the  provisions  of  this  section,  shall  be  bonnd  to 
carry  the  mineral,  agricultural  and  other  productions  and  manu- 
factures on  equal  and  reasonable  terms."  It  is  thus  perceived 
that  the  provision  of  section  2  of  the  statute  in  question  is 
one  enacted  in  conformity  with  the  constitution  of  Minnesota. 

The  issuing  of  the  peremptory  writ  of  mandamua  in  this  case 
was,  therefore,  unlawful,  because  in  violation  of  the  constitution  of 
the  United  States;  and  it  is  necessary  that  the  relief  administered 
in  favor  of  the  plaintiff  in  error  should  be  a  reversal  of  the  judg- 
ment of  the  supreme  court  awarding  that  writ,  and  an  instruction 
for  further  proceedings  by  it  not  inconsistent  with  the  opinion  of 
this  court.  In  view  of  the  opinion  delivered  by  that  court,  it 
may  be  impossible  for  any  further  proceedings  to  be  taken  other 
than  to  dismiss  the  proceeding  for  a  mandamus^  if  the  court 
should  adhere  to  its  opinion  that,  under  the  statute,  it  cannot  in- 
vestigate judicially  the  reasonableness  of  the  rates  fixed  by  the 
commission.  Still,  the  question  will  be  open  for  review  ;  and  the 
judgment  of  this  court  is  that  the  judgment  of  the  supreme  court 
of  Minnesota,  entered  May  4,  1888,  awarding  a  peremptory  writ 
of  mandamus  in  this  case,  be  reversed,  and  the  case  be  remanded 
to  that  court,  with  an  instruction  for  further  proceedings  not  in- 
consistent with  the  opinion  of  this  court. 

Bradley,  Gray,  and  Lamar,  JJ.,  dissent. 

MiLLEB,  J.  I  concur  with  some  hesitation  in  the  judgment  of 
the  court,  but  wish  to  make  a  few  suggestions  of  the  principles 
which  I  think  should  govern  this  class  of  questions  in  the  courts. 
Not  desiring  to  make  a  dissent,  nor  a  prolonged  argument  in 
favor  of  any  views  I  may  have,  I  will  state  them  in  the  form  of 
propositions. 

1.  In  regard  to  the  business  of  common  carriers  limited  to  points 
within  a  single  state,  that  state  has  the  legislative  power  to  estab- 
lish the  rates  of  compensation  for  such  carriage. 

2.  The  power  which  the  legislature  has  to  do  this  can  be  exer- 
cised through  a  commission  which  it  may  authorize  to  act  in  the 
matter,  such  as  the  one  appointed  by  the  legislature  of  Minnesota 
by  the  act  now  under  consideration. 

3.  Neither  the  legislature,  nor  such  commission  acting  under 
the  authority  of  the  legislature,  can  establish  arbitrarily,  and  with- 
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out  regard  to  justice  and  right,  a  tariff  of  rates  for  such  trans- 
portation which  is  so  unreasonable  as  to  practically  destroy  the 
value  of  property  of  persons  engaged  in  the  carrying  business,  on 
the  one  hand,  nor  so  exorbitant  and  extravagant  as  to  be  in  utter 
disregard  of  the  rights  of  the  public  for  the  use  of  such  transpor- 
tation, on  the  other. 

4.  In  either  of  these  classes  of  cases  there  is  an  ultimate  remedy 
by  the  parties  aggrieved,  in  the  courts,  for  relief  against  such  op- 
pressive legislation,  and  especially  in  the  courts  of  the  United 
States,  where  the  tariff  of  rates  established  either  by  the  legisla- 
ture or  by  the  commission  is  such  as  to  deprive  a  party  of  his 
property  without  due  process  of  law. 

5.  But  until  the  judiciary  has  been  appealed  to,  to  declare  the 
regulations  made,  whether  by  the  legislature  or  by  the  commission, 
voidable,  for  the  reasons  mentioned,  the  tariff  of  rates  so  fixed  is 
the  law  of  the  land,  and  must  be  submitted  to  both  by  the  carrier 
and  the  parties  with  whom  he  deals. 

6.  That  the  proper,  if  not  the  ouly,  mode  of  judicial  relief 
against  the  tariff  of  rates  established  by  the  legislature,  or  by  its 
commission,  is  by  a  bill  in  chancery  asserting  its  unreasonable 
character,  and  its  conflict  with  the  constitution  of  the  United 
States,  and  asking  a  decree  of  court  forbidding  the  corporation 
from  exacting  such  fare  as  excessive,  or  establishing  its  right  to 
collect  the  rates  as  being  within  the  limits  of  a  just  compensation 
for  the  service  rendered. 

7.  That  imtil  this  is  don^  it  is  not  competent  for  each  individ- 
ual having  dealings  with  the  carrying  corporation,  or  for  the 
corporation  with  regard  to  each  individual  who  demands  its  ser- 
vices, to  raise  a  contest  in  the  courts  over  the  questions  which 
ought  to  be  settled  in  this  general  and  conclusive  method. 

8.  But  in  the  present  case,  where  an  application  is  made  to  the 
supreme  court  of  the  state  to  compel  the  common  carriers,  namely, 
the  railroad  companies,  to  perform  the  services  which  their  duty 
requires  them  to  do  for  the  general  public,  which  is  equivalent  to 
establishing  by  judicial  proceeding  the  reasonableness  of  the 
charges  fixed  by  the  commission,  I  think  the  court  has  the  same 
right  and  duty  to  inquire  into  the  reasonableness  of  the  tariff  of 
rates  established  by  the  commission,  before  granting  such  relief, 
that  it  would  have  if  called  upon  so  to  do  by  a  bill  in  chancery. 
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9.  I  do  not  agree  that  it  was  necessary  to  the  validity  of  the 
action  of  the  commission  that  previous  notice  should  have  been 
given  to  all  common  carriers  interested  in  the  rates  to  be  estab- 
lished, nor  to  any  particular  one  of  them,  any  more  than  it  would 
have  been  necessary  —  which  I  think  it  is  not  —  for  the  legisla- 
ture to  have  given  such  notice  if  it  had  established  such  rates  by 
legislative  enactment. 

10.  But  wlien  the  question  becomes  a  judicial  one,  and  the 
validity  and  justice  of  these  rates  are  to  be  established  or  rejected 
by  the  judgment  of  a  court,  it  is  necessary  that  the  railroad  cor- 
porations interested  in  the  fare  to  be  considered  should  have 
notice,  and  have  a  right  to  be  heard  on  the  question  relating  to 
such  fare,  which  I  have  pointed  out  as  judicial  questions.  For 
the  refusal  of  the  supreme  court  of  Minnesota  to  receive  evidence 
on  this  subject,  I  think  the  case  ought  to  be  i^eversed  on  the 
ground  that  this  is  a  denial  of  due  process  of  law  in  a  proceeding 
which  takes  the  property  of  the  company ;  and,  if  this  be  a  just 
constniction  of  the  statute  of  Minnesota,  it  is  for  that  reason  void. 

Bradley,  J.  (dissenting).  I  cannot  agree  to  the  decision  of 
the  court  in  this  case.  It  practically  overrules  Munn  v.  Illinois, 
94  U.  S.  113,  and  the  several  railroad  cases  that  were  decided  at 
the  same  time.  The  governing  principle  of  those  cases  was  that 
the  regulation  and  settlement  of  the  fares  of  railroads  and  other 
public  accommodations  is  a  legislative  prerogative,  and  not  a  judi- 
cial one.  This  is  a  principle  which  I  regard  as  of  great  import- 
ance. When  a  railroad  company  is  chartered,  it  is  for  the  pur- 
pose of  performing  a  duty  which  belongs  to  the  state  itself.  It 
is  chartered  as  an  agent  of  the  state  for  furnishing  public  accom- 
modation. The  state  might  build  its  mlroads,  if  it  saw  fit.  It  is 
its  duty  and  its  prerogative  to  provide  means  of  intercommunica- 
tion between  one  part  of  its  territory  and  another.  And  this 
duty  is  devolved  upon  the  legislative  department.  If  the  legisla- 
ture commissions  private  parties,  whether  corporations  or  individ- 
uals, to  perform  this  duty,  it  is  its  prerogative  to  fix  the  fares 
and  freights  which  they  may  charge  or  their  services.  When 
merely  a  road  or  a  canal  is  to  e  onstructed,  it  is  for  the  legisla- 
ture to  fix  the  tolls  to  be  paid  by  those  who  use  it ;  when  a  com- 
pany is  chartered,  not  only  to  build  a  road,  but  to  carry  on  public 
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trausportation  upon  it,  if  is  for  the  legialatare  to  fix  the  charges 
for  such  transportation. 

But  it  is  said  that  all  charges  should  be  reasonable,  and  that 
none  but  reasonable  charges  can  be  exacted ;  and  it  is  urged  that 
what  is  a  reasonable  charge  is  a  judicial  question.  On  the  con- 
trary, it  is  pre-eminently  a  legislative  one,  involving  considera- 
tions of  policy,  as  well  as  •of  remuneration;  and  is  usually  deter- 
mined by  the  legislature,  by  fixing  a  maximum  of  charges  in  the 
charter  of  the  company,  or  afterward,  if  its  hands  are  not  tied  by 
contract.  If  this  maximum  is  not  exceeded,  the  courts  cannot 
interfere.  When  the  rates  are  not  thus  determined,  they  are  left 
to  the  discretion  of  the  company,  subject  to  the  express  or  implied 
condition  that  they  shall  be  reasonable  —  express,  when  so  de- 
clared by  statute ;  implied  by  the  common  law,  when  the  statute 
is  silent ;  and  the  common  law  has  effect  by  virtue  of  the  legisla- 
tive will.  Thus  the  legislature  either  fixes  the  charges  at  rates 
which  it  deems  reasonable,  or  merely  declares  that  they  shall  be 
reasonable ;  and  it  is  only  in  the  latter  case,  where  what  is  reason- 
able is  left  open,  that  the  courts  have  jurisdiction  o  f  the  subject. 
I  repeat,  when  the  legislature  declares  that  the  charges  shall  be 
reasonable  or,  which  is  the  same  thing,  allows  the  common -law 
rule  to  that  effect  to  prevail,  and  leaves  the  matter  there,  then  re- 
sort may  be  had  to  the  courts  to  inquire  judicially  whether  the 
charges  are  reasonable.  Then,  and  not  till  then,  is  it  a  judicial 
question.  But  the  legislature  has  the  right,  and  it  is  its  preroga- 
tive, if  it  chooses  to  exercise  it,  to  declare  what  is  reasonable. 
This  is  just  where  I  differ  from  the  majority  of  the  court.  They 
say  in  effect,  if  not  in  terms,  that  the  final  tribunal  of  arbitrament 
is  the  judiciary.  I  say  it  is  the  legislature.  I  hold  that  it  is  a 
legislative  question,  not  a  judicial  one,  unless  the  legislature  or  the 
law  (which  is  the  same  thing)  has  made  it  judicial  by  prescribing 
the  rule  that  the  charges  shall  be  reasonable,  and  leaving  it  there. 

It  is  always  a  delicate  thing  for  the  courts  to  make  an  issue  with 
the  legislative  department  of  the  government,  and  they  should 
never  do  so  if  it  is  possible  to  avoid  it.  By  the  decision  now 
made,  we  declare,  in  effect,  that  the  judiciary,  and  not  the  legis- 
lature, is  the  final  arbiter  in  the  regulation  of  fares  and  freights 
of  railroads,  and  the  charges  of  other  public  accommodations.  It 
is  an  assumption  of  authority  on  the  part  of  the  judiciary  whicli, 
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it  seems  to  me,  with  all  due  deference  to  the  judgment  of  my 
brethren,  it  has  no  right  to  make.  The  assertion  of  jurisdiction 
by  this  court  makes  it  the  duty  of  every  court  of  general  jurisdic- 
tion, state  or  federal,  to  entertain  complaints  against  the  decisions 
of  the  boards  of  commissioners  appointed  by  the  states  to  regulate 
their  railroads ;  for  all  courts  are  bound  by  the  constitution  of 
the  United  States,  the  same  as  we  are.  Our  jurisdiction  is  merely 
appellate.  The  incongruity  of  this  position  will  appear  more  dis- 
tinctly by  a  reference  to  the  nature  of  the  cases  under  considera- 
tion. The  question  presented  before  the  commission  in  each  case 
was  one  relating  simply  to  the  reasonableness  of  the  rates  charged 
by  the  companies  —  a  question  of  more  or  less.  In  the  one  case 
the  company  charged  three  cents  per  gallon  for  carrying  milk  be- 
tween certain  points.  The  commission  deemed  this  to  be  unrea- 
sonable, and  reduced  the  charge  to  two  and  half  cents.  In  the 
other  case  the  company  charged  $1.25  per  car  for  handling  and 
switching  empty  cars  over  its  lines  within  the  city  of  Minneapolis^ 
and  $1.50  for  loaded  cars;  and  the  commission  decided  that  $1 
per  car  was  a  sufficient  charge  in  all  cases.  The  companies  com- 
plain that  the  charges  as  fixed  by  the  commission  are  unreasonably 
low,  and  that  they  are  deprived  of  their  property  without  due  pro- 
cess of  law ;  that  they  are  entitled  to  a  trial  by  a  court  and  jury, 
and  are  not  barred  by  the  decisions  of  a  legislative  coinmission. 
The  state  court  held  that  the  legislature  had  a  right  to  establish 
such  a  commission,  and  that  its  determinations  are  binding  and 
final,  and  that  the  courts  cannot  review  them.  This  court  now 
reverses  that  decision,  and  holds  the  contrary.  In  my  judgment 
the  state  court  was  right ;  and  the  establishment  of  the  commis- 
sion, and  its  proceedings,  were  no  violation  of  the  constitutional 
prohibition  against  depriving  persons  of  their  property  without 
due  process  of  law. 

I  think  it  is  perfectly  clear,  and  well  settled  by  the  decisions  of 
this  court,  that  the  legislature  might  have  fixed  the  rates  in  ques- 
tion. If  it  had  done  so,  it  would  have  done  it  through  the  aid  of 
committees  appointed  to  investigate  the  subject,  to  acquire  in- 
formation, to  cite  parties,  to  get  all  the  facts  before  them,  and 
finally  to  decide  and  report.  No  one  could  have  said  that  thi& 
was  not  due  process  of  law.  And  if  the  legislature  itself  could 
do  this,  acting  by  its  committees,  and  proceeding  according  to  tlie 
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Qsaal  forms  adopted  by  sach  bodies,  I  can  see  no  good  reason  why 
it  might  not  delegate  the  daty  to  a  board  of  commissioners, 
charged,  as  the  board  in  this  case  was,  to  regulate  and  fix  the 
charges  so  as  to  be  equal  and  reasonable.  Sach  a  board  would 
have  at  its  command  all  the  means  of  getting  at  the  truth,  and 
ascertaining  the  reasonableness  of  fares  and  freights,  which  a  legis- 
lative committee  has.  It  might  or  it  might  not  swear  witnesses 
and  examine  parties.  Its  duties  being  of  an  administrative  char- 
acter, it  would  have  the  widest  scope  for  examination  and  inquiry. 
All  means  of  knowledge  and  information  would  be  at  its  com- 
mand ;  just  as  they  would  be  at  the  command  of  the  legislature 
which  created  it.  Such  a  body,  though  not  a  court,  is  a  proper 
tribunal  for  the  duties  imposed  upon  it.  In  the  case  of  Davidson 
V.  City  of  New  Orleans,  96  TJ.  S.  97,  we  decided  that  the  appoint- 
ment of  a  board  of  assessors  for  assessing  damages  was  not  only 
due  process  of  law,  but  tho  proper  method  for  making  assessments 
to  distribute  the  burden  of  a  public  work  among  those  who  were 
benefited  by  it.  No  one  questions  the  constitutionality  or  pro- 
priety of  boards  for  assessing  property  for  taxation,  or  for  the  im- 
provement of  streets,  sewers  and  the  like,  or  of  commissions  to 
establish  county  seats,  and  for  doing  many  other  things  appertain- 
ing to  the  administrative  management  of  public  afiEairs.  Due  pro- 
cess of  law  does  not  always  require  a  court.  It  merely  requires 
such  tribunals  and  proceedings  as  are  proper  to  the  subject  in  hand. 
In  the  Railroad  Commission  Cases,  116  U.  S.  307;  6  Sup.  Ct. 
Rep'r,  33^^-350,  388,  391,  1191,  we  held  that  a  board  of  commis- 
sioners is  a  proper  tribunal  for  determining  the  proper  rates  of 
fare  and  freight  on  the  railroads  of  a  state.  It  seems  to  me, 
therefore,  that  the  law  of  Minnesota  did  not  prescribe  any  thing 
•  that  was  not  in  accordance  with  due  process  of  law  in  creating 
sach  a  board,  and  investing  it  with  the  powers  in  question. 

It  is  complained  that  the  decisions  of  the  board  are  final  and 
without  appeal.  So  are  the  decisions  of  the  courts  in  matters 
within  their  jurisdiction.  There  must  be  a  final  tribunal  some- 
where for  deciding  every  question  in  the  world.  Injustice  may 
take  place  in  all  tribunals.  All  human  institutions  are  imperfect 
—  courts  as  well  as  commissions  and  legislatures.  Whatever  tri- 
bunal has  jurisdiction,  its  decisions  are  final  and  conclusive,  unless 
an  appeal  is  given  therefrom.     The  important  question  always  is. 
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what  is  the  lawful  tribunal  for  the  particular  case?  In  my  judg- 
ment, in  the  present  Qase,  the  proper  tribunal  was  the  l^islature, 
or  the  board  of  commissioners  which  it  created  for  tlie  purpose. 

If  not  in  terms,  yet  in  effect,  the  present  cases  ai*e  treated  as  if 
tlie  constitutional  prohibition  was  tliat  no  state  shall  take  private 
property  for  public  use  without  just  compensation,  and  as  if  it 
was  our  duty  to  judge  of  the  compensation.  But  there  is  no  such 
clause  in  the  constitution  of  the  United  States.  The  fifth  amend- 
ment is  prohibitory  upon  the  federal  government  only,  and  not 
upon  the  state  governments.  In  this  matter — just  compensation 
for  property  taken  for  public  use  —  the  states  make  their  own 
regulations,  by  constitution  or  otherwise.  They  are  only  required 
by  the  federal  constitution  to  provide  "  due  process  of  law."  It 
was  alleged  in  Davidson  v.  New  Orleans  that  the  property  assessed 
was  not  benefited  by  the  improvement;  but  we  held  that  that  was 
a  matter  with  which  we  would  not  interfere.  The  question  was 
whether  there  was  due  process  of  law.  96  U.  S.  106.  If  a  state 
court  renders  an  unjust  judgment,  we  cannot  remedy  it. 

I  do  not  mean  to  say  that  the  legislature,  or  its  constituted 
board  of  commissioners,  or  other  legislative  agency,  may  not  so 
act  as  to  deprive  parties  of  their  property  without  due  process  of 
law.  The  constitution  contemplates  the  possibility  of  such  an  in- 
vasion of  rights.  But,  acting  within  their  jurisdiction  (as  in  these 
cases  they  have  done),  the  invasion  should  be  clear  and  unmistak- 
able to  bring  the  case  within  that  category.  Nothing  of  the  kind 
exists  in  the  cases  before  us.  The  legislature,  in  establishing  the 
CO  K  iiission,  did  not  exceed  its  power;  and  the  commission,  in 
actmg  upon  the  cases,  did  not  exceed  its  jurisdiction,  and  was  not 
chargeable  with  fraudulent  behavior.  There  was  merely  a  differ- 
ence of  judgment  as  to  amount  between  the  commission  and  the 
the  companies,  without  any  indication  of  intent  on  the  part  of  the 
former  to  do  injustice.  The  board  may  have  erred,  but  if 
they  did,  as  tlie  matter  was  within  their  rightful  jurisdiction 
their  decision  was  final  and  conclusive,  unless  their  proceed- 
ings could  be  impeached  for  fraud.  Deprivation  of  prop- 
erty by  mere  arbitrary  power  on  the  part  of  the  legislature, 
or  fraud  on  the  part  of  the  commission,  are  the  only  grounds 
on  which  judicial  relief  may  be  sought  against  their  ac- 
tion.    There  was,  iii  truth,  no  deprivation  of  property  in  these 


Ghioago^  etc.,  Ry.  Co.  v.  Mii^nesota.  585 

cases  at  all.  There  was  merely  a  regulation  as  to  the  enjoyment 
of  property,  made  by  a  strictly  competent  authority,  in  a  matter 
entirely  within  its  jurisdiction.  It  may  be  that  our  legislatures 
are  invested  with  too  much  power,  open,  as  they  are,  to  influences 
so  dangerous  to,  the  interests  of  individuals,  corporations  and 
society .  But  such  is  the  constitution  of  our  republican  form  of 
government,  and  we  are  bound  to  abide  by  it  till  it  can  be  cor- 
rected in  a  legitimate  way.  If  our  legislatures  become  too  arbi- 
trary in  the  exercise  of  their  powers,  the  people  always  have  a 
remedy  in  their  hands.  They  may  at  any  time  restrain  them  by 
constitutional  limitations.  But,  so  long  as  they  remain  invested 
with  the  powers  that  ordinarily  belong  to  the  legislative  branch  of 
government,  they  are  entitled  to  exercise  those  powers ;  among 
which,  in  my  judgment,  is  tliat  of  the  regulation  of  railroadd  and 
other  public  means  of  intercommunication,  and  the  burden  and 
charges  which  those  who  own  them  are  authorized  to  impose  upon 
the  public. 

I  am  authorized  to  say  that  Mr.  Justice  Gray  and  Mr.  Justice 
Lamar  agree  with  me  in  this  dissenting  opinion. 

Another  case  arising  under  the  same  statute  as  the  foregoing  case  and  de- 
cided at  the  same  time  is  Mhineapolis  Eastern  Rj.  Ck>.  v.  State  of  Minnesota 
ex  rel.,  etc.,  10  Sup.  Ct.  Rep'r,  473;  134  U.  S.  467.  After  stating  the  facts  the 
court  conclude  as  foUowa: 

"  The  supreme  court  rendered  an  opinion  (41  N.  W.  Bep'r,  465)  stating  that, 
as  the  case  was  similar  to  that  of  State  v.  Railway  Co.  (before  decided  bj  it, 
37  N.  W.  Rep*r,  782),  the  decision  would  follow  the  decision  in  that  case,  and 
upon  the  reasons  stated  in  the  opinion  filed  therein.  Tlie  views  and  considera- 
tion^  applicable  to  that  case  (Railway  Co.  v.  State,  which  has  just  been 
decided  by  us)  apply  with  even  greater  force  to  the  present  case,  as  ap- 
pears hj  the  return  above  set  forth  at  length.  The  Minneapolis  Eastern  Rail- 
way Company  was  organized  as  a  corporation  in  June,  1878,  under  title  1,  chap- 
ter 34.  of  the  General  Statutes  of  Minnesota.  By  section  2  of  an  act  of  the 
legislature  approved  March  3, 1869  (Laws  1869,  chap.  78,  p.  95)  it  was  provided 
"that  any  railroad  company  or  corporation  organized  under  the  title  to  which  this 
is  an  amendment,  may  charge  and  receive  for  the  transportation  of  passengers 
and  freight  on  their  road  such  reasonable  rate  as  may  be  from  time  to  time  fixed 
by  said  corporation  or  prescribed  by  law.*'  By  section  8  of  chapter  108  of  the 
General  Laws  of  Minnesota  of  1875,  it  was  provided  as  follows:  **  No  rail- 
road company  shall  charge,  demand  or  receive  from  any  person,  company  or 
corporation  an  unreasonable  price  for  the  transportation  of  persons  or  prop- 
erty, or  for  the  handling  or  storing  of  any  freight,  or  for  the  use  of  its  cars,  or 
for  any  privilege  or  service  afiforded  by  it  in  the  transaction  of  its  business  as 
a  railroad  corporation."  We  do  not  perceive  that  these  statutory  provisions 
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constitate  each  a  contract  with  the  corporation,  as  to  the  fixing  hj  it  of  its 
rates  of  charges,  as  to  deprive  tha  legislatare  of  its  power  to  regulate  those 
cliarges.  The  decision  of  the  commission  in  the  present  case  appears  to  be 
merely  a  genera]  finding  tliat  each  and  every  charge  in  excess  of  $1 
per  car  for  switching  within  the  Jimits  of  the  city  of  Minneapolis  is  an  unrea- 
sonable and  excessive  compensation  for  the  service  perforated.  The  commis- 
sion states  that  it  made  each  finding  after  due  and  careful  inquiry  and  consid- 
eration; but  it  does  not  appear  that  the  Minneapolis  Eastern  Railway  Company 
had  any  prior  notice  of  any  hearing  at  which  such  finding  was  made,  or  any 
opportunity  of  being  heard  in  regard  thereto,  while  it  does  appear  that  it  aslied 
leave  of  the  court  to  make  proof  of  the  nuitters  so  set  up  in  its  return;  that  its 
request  was  denied  and  that  it  excepted  to  such  denial;  and  it  further  ap- 
pears by  its  return  that  it  claimed  that  the  rate  of  $1  per  car  would  he  so 
unfair,  unequal,  unjust  and  unreasonable  as  to  take  its  property  against  its 
will,  without  due  process  of  law.  For  the  reasons  set  forth  in  the  other  case, 
just  decided,  the  judgment  of  the  supreme  court  of  Minnesota,  rendered  Feb- 
ruary 27, 1880,  awarding  a  peremptory  writ  of  mandamtts  against  the  railway 
company,  is  reversed,  and  the  case  is  remanded  to  that  court  with  an  instruc- 
tion to  take  further  proceedings  not  inconsistent  with  the  opinion  of  this 
court." 

POWER  OF  THE  LEGISLATURE  TO  REGULATE  CHARGES. 

1.  Zbdstence  of  the  power. —  The  existence  of  a  right  or  power  in  the 
state  to  regulate  or  fix  the  charges  which  may  be  lawfully  demanded  for  cer- 
tain services  or  commodities,  is  evidenced  by  an  almost  immemorial  exercise 
of  such  right  in  England  and  America  and  is  established  in  this  country  by  a 
long  line  of  decisions  by  the  supreme  court  of  the  United  States,  terminating 
with  the  cases  just  reported.  Munn  v.  Illinois,  94  U.  S.  113  ;  Chicago,  ^tc., 
R.  Co.  V.  Iowa,  94  U.  S.  155  ;  Peik  v.  Chicago,  etc.,  Ry.  Co.,  94  U.  S.  164 ; 
Chicago,  etc.,  R.  Co.  v.  Ackley.  94  U.  S.  179;  Ruggles  v.  Illinois,  108  U.  S. 
526 ;  Spring  Valley  Water  Works  v.  Schottler,  110  U.  S.  347 ;  Stone  v. 
Farmers'  Ixian  &  Trust  Co.,  116  U.  S.  307  ;  Stone  v.  Illinois  Central  R. 
Co.,  116  U.  S.  347;  Stone  v.  New  Orleans,  etc..  R.  Co.,  116  U.  S.  352;  Wabash, 
etc.,  Ry.  Co.  v.  Illinois,  118  U.  S.  557;  Dow  v.  Beidelman.  125  U.  8.  680  ; 
Georgia  R.  &  Banking  Co.  v.  Smith,  128  U.  S.  174. 

2.  To  what  seririceB,  commodities  and  emplo3rments  the  power  eactends 
—  The  right  to  exercise  this  power  in  the  case  of  common  carriers,  telegraph 
and  telephone  companies,  inn-keepers,  hackmen,  draymen,  turnpikes,  bridges, 
ferries,  public  millers  and  all  persons  or  corporations  exerdsing  any  franchise 
or  privilege  emanating  from  the  government,  has  long  been  practiced  and  is 
now  generally  regarded  as  beyond  question.  See  the  cases  above  dited  and 
also  Hockett  v.  State,  105  Ind.  250  ;  Chesapeake,  etc.,  T^.  Co.  v.  B.  &  O. 
Tel.  Co.,  66  Md.  399  ;  Nash  v.  Page,  80  Ky.  589 ;  Hines  v.  Wilmington,  etc., 
R.  Co.,  95  N.  C.  434  ;  Commonwealth  v.  Housatonic  R.  Co.,  143  Mass.  264; 
Davis  V.  State,  68  Ala.  58.  The  right  to  fix  the  price  for  the  use  of  money  or 
the  rate  of  interest  has  been  so  long  and  so  generally  exercised  that  no  one 
would  now  expect  to  successfully  resist  it.  The  right  to  regulate  the  charges 
fbr  warehousing  grain  may  be  regarded  as  settled  by  the  following  cases : 
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Mufln  V.  niinote,  94  U.  8. 118;  S.  C,  69  111.  80 ;  People  v.  Budd,  117  N.  Y. 
1.  And  see  Aldnutt  v.  Inglia,  12  East,  627.  In  Mobile  v.  Yaille,  3  Ala.  137, 
it  was  held  competent  for  the  city  of  Mobile,  bj  ordinance,  to  fix  the  weight 
and  price  of  bread,  the  aathority  to  do  so  having  been  expressly  granted  by 
the  legislature.  Although  this  decision  is  apparently  referred  to  with  ap- 
proval in  the  opinion  of  the  court  in  Munn  v.  Illinois,  94  U.  8.  129,  the 
correctness  of  the  conclusion  is  questioned  by  Judge  CxxAey,  who  says:  **  Reg- 
ulating the  weight  of  bread  is  common,  and  necessary  to  prevent  imposition  ; 
but  regulating  the  price  of  bread  we  should  suppose  would  now  meet  with 
such  resistance  anywhere,  as  would  require  a  distinct  determination  upon  its 
constitutional  rightfulness.  How  the  baker  can  have  the  price  of  that  which 
he  sells  prescribed  to  him,  and  not  the  merchant  or  the  day  laborer,  is  not  ap- 
parent. Indeed,  to  admit  the  power  seems  to  render  necessary  the  recognition 
of  the  principle  that  there  is  and  can  be  no  limit  to  legislative  interference  but 
such  as  legislative  discretion  from  time  to  time  may  prescribe."  Ck>nst.  Lim. 
(5th  ed.),  p.  736,  note. 

From  the  foregoing  authorities  may  be  derived  the  general  proposition  that 
when  a  property  or  business  is  ** affected  with  a  public  interest'*  or  "de- 
voted to  a  public  use  "  it  is  subject  to  regulation  by  the  state.  Chief  Justice 
Waite  in  the  Munn  case  says  : 

"  This  brings  us  to  inquire  as  to  the  principles  upon  which  this  power  of  reg- 
uJation  rests,  in  order  that  we  may  determine  what  is  within  and  what  is  with- 
out its  operative  effect.  Looking  then  to  the  common  law,  from  whence  came 
the  right  which  the  constitution  protects,  we  find  that  when  private  property 
is  *  affected  with  a  public  interest,  it  ceases  to  he  juris  pHvati  only.'  This 
was  said  by  Lord  Chief  Justice  Hale  more  than  two  hundred  years  ago,  in  his 
treatise  De  Pinrtibwi  Maris,  1  Harg.  Law  Tracts,  78,  and  has  been  accepted 
without  objection  as  an  essential  element  in  the  law  of  property  ever  since. 
Property  does  become  clothed  with  a  public  interest  when  used  in  a  manner  to 
make  it  of  public  consequence,  and  affect  the  community  at  large.  When, 
therefore,  one  devotes  his  property  to  a  use  in  which  the  public  has  an  in- 
terest,  he,  in  effect,  grants  to  the  public  an  interest  in  that  use,  and  must  sub- 
mit to  be  controlled  by  the  public  for  the  common  good,  to  the  extent  of  the 
interest  he  has  thus  created.  He  may  withdraw  his  grant  by  discontinuing 
the  use ;  but,  so  long  as  he  maintains  the  use,  he  must  submit  to  the  control." 

And  after  adverting  to  authorities  he  proceeds  :  **  But  we  need  go  no  fur- 
ther. Enough  has  already  been  said  to  show  that,  when  property  is  devoted 
to  a  public  use,  it  is  subject  to  public  regulation."  Page  180.  It  would  seem 
that  the  chief  justice  intends  the  same  thing  by  "  property  devoted  to  a  public 
use,''  and  by  **  property  affected  with  a  public  interest."  The  latter  expression 
being  the  broader  of  the  two  may  be  used  to  comprehend  both . 

The  important  question  then  arises  as  to  when  a  property  or  business  is  so 
"  affected  with  a  public  interest"  as  to  be  subject  to  police  -regulation.  Judge 
Cooley  returns  the  foUowiug  answer  : 

"  In  the  following  cases  we  should  say  that  property  in  business  was  affected 
with  a  public  interest :  (1)  Where  the  business  is  one  the  following  of  which 
is  not  of  right,  but  is  permitted  by  the  state  as  a  privilege  or  franchise.  Under 
this  head  would  be  comprised  the  business  of  setting  up  lotteries,  of  giving 
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ahowB,  etc.,  of  keeping  billiard-tablea  for  hire,  and  of  nelling  intoxicaftiiig' 
drinks  when  the  sale  by  unlicensed  parties  is  forbidden;  also  the  cases  of  toll- 
bridges,  etc.  (2)  Where  the  state  on  public  grounds  renders  to  the  business 
special  assistance,  by  taxation  or  otherwise.  (3)  Where,  for  the  accommoda> 
tion  of  the  business,  some  special  use  is  allowed  to  be  made  of  public  property 
or  of  a  public  easement.  (4)  Where  exclusive  privileges  are  granted  in  ooo. 
sideration  of  some  special  return  to  be  made  to  the  public.  Possibly  there 
may  be  other  cases.*'    Cooley  Const.  Lim.,  p.  739  (5th  ed.). 

Another  author  says  :  **  A  most  interesting  question,  somewhat  like,  and 
resting  upon  the  same  grounds  as  the  one  discussed  in  the  preceding  section, 
is  the  right  of  the  government  to  regulate  prices  and  charges  for  things  and 
fiervices.  The  exercise  of  this  power  was  quite  common  in  past  ages;  and 
there  appeared  to  be  no  well-defined  limitations  upon  the  power,  if  any  at  all 
were  recognized.  But  under  a  constitutional  and  popular  government,  there 
must  necessarily  be  some  limitation.  It  is  a  part  of  the  natural  and  civil  lib- 
erty to  form  business  relations,  free  from  the  dictation  of  the  state,  that  a  lilLe 
freedom  should  be  secured  and  enjoyed  in  determining  the  oondiUons  and 
terms  of  the  contract  which  constitutes  the  basis  of  the  business  relation  or 
transaction.  It  is,  therefore,  the  general  rule,  that  a  man  is  free  to  ask  for  his 
wares  or  his  services  whatever  price  he  is  able  to  get  and  others  are  willing 
to  pay ;  and  no  one  can  compel  him  to  take  less,  although  the  price  may  be  so 
exorbitant  as  to  become  extortionate.  No  one  has  a  natural  right  to  the  enjoy, 
ment  of  another's  property  or  services  upon  the  payment  of  a  reasonable  com- 
pensation, for  we  have  already  recognized  the  right  of  one  man  to  refuse  to 
have  dealings  with  another  on  any  terms,  whatever  may  be  the  motive  for  his 
refusal.  But  there  are  exceptions  to  the  rule  which  can  be  justified  on  ood- 
stitutional  grounds.  This  general  freedom  from  the  state  regulation  of  prices 
and  charges  can  only  be  claimed  as  a  natural  right  so  far  as  the  business  is  it- 
self of  a  private  character,  and  is  not  connected  with,  or  rendered  more  valu- 
able by  the  enjoyment  of  some  special  privilege  or  franchise.  Whenever  the 
business  is  itself  a  privilege  or  franchise,  not  enjoyed  by  all  alike,  or  the  busi- 
ness is  materially  benefited  by  the  gift  by  the  state  of  some  special  privileges 
to  be  enjoyed  in  connection  with  it,  the  business  ceases  to  be  strictly  private, 
and  becomes  a  quasi  public  business,  and  to  that  extent  may  be  subjected  to 
police  regulation.  A  special  privilege  or  franchise  is  granted  to  individuals 
because  of  some  supposed  benefit  to  the  public,  and  in  order  that  the  benefit 
may  be  assured  to  the  public,  the  state  may  justly  institute  regulations  to  that, 
end.  The  regulation  of  prices  in  such  cases  will,  therefore,  be  legitimate  and 
constitutional. 

*'  But  the  regulation  of  prices  will  not  be  justified  in  any  calM  where  the  lav 
merely  declares  the  prosecution  of  the  business  to  be  a  privilege  or  franchise. 
If  it  be  without  legislation  a  natural  right,  no  law  can  make  it  a  privilege  br 
requiring  a  license.  The  deprivation  of  the  natural  right  to  carry  on  the  busi- 
ness must  be  justifiable  by  some  public  reason  or  necessity.  Otherwise  the 
general  or  partial  prohibition  is  unconstitutional,  and  furnishes  no  justifica- 
tion for  the  regulation  of  prices  and  charges,  incident  to  the  business."  Tiade- 
man  Limitations  of  Police  Power,  p.  233. 
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According  to  these  writers  the  right  of  regulation  is  a  correlative  of  the  pos- 
session or  enjoyment  of  some  privilege  or  franchise  permitted  bj,  or  emanat- 
ing from,  the  public. 

The  question  under  discussion  has  lately  received  very  elaborate  considera- 
tion in  the  court  of  appeals  of  New  York  in  the  case  of  People  v.  Budd,  117 
N.  Y.  1.  This  case  was  similar  to  the  Munn  case  and  involved  the  right  of 
the  state  to  regulate  the  charges  for  elevating  and  storing  grain.  Andrews,  J., 
delivered  the  opinion  of  the  court,  and  Gray  and  Peckham,  JJ.,  filed  elaborate 
dissenting  opinions.  The  validity  of  the  statute  was  sustained  and  the  con- 
clusion of  the  court  is  thus  stated:  **  We  rest  the  power  of  the  legislature  to 
control  and  regulate  elevator  charges  in  the  nature  and  extent  of  the  business, 
the  existence  of  a  virtual  monopoly,  the  benefit  derived  from  the  canal,  creat- 
ing the  business  and  making  it  possible,  the  interest  to  trade  and  commerce, 
the  relation  of  the  business  to  the  prosperity  and  welfare  of  the  state  and  the 
practice  of  legislation  in  analogous  cases.  These  circumstances,  collectively, 
create  an  exceptional  case  and  justify  legislative  regulation."  Page  27.  In  af- 
terward referring  to  what  was  decided  in  the  Munn  case,  Bradley,  J.,  of  the 
supreme  court  of  the  United  States,  makes  use  of  the  following  language: 
"The  inquiry  there  was  as  to  the  extent  of  the  police  power  where  the  public 
interest  is  affected;  and  we  held  that  where  an  employment  becomes  a  matter 
of  such  public  interest  and  importance  as  to  create  a  common  charge  or  bur* 
den  upon  the  citizen,  in  other  words,  when  it  becomes  a  practical  monopoly, 
to  which  the  citizen  is  compelled  to  resort  and  by  means  of  which  a  tribute 
can  be  exacted  from  the  community,  it  is  subject  to  regulation  by  the  legisla- 
tive power."    Sinking  Fund  Cases,  99  U.  S.  747. 

The  Munn  case  has  been  subjected  to  much  criticism,  judicial  and  otheri^ise. 
It  has  been  said  to  be  without  a  precedent.  See  note  to  the  case  in  16  Am. 
Law  Reg.  (U.  S.)  526.  But  it  is  no  new  thing  for  courts  to  make  precedents, 
and,  in  the  changing  conditions  of  our  civilization,  new  precedents  become 
necessary  and  are  entirely  consistent  with  the  principles  of  our  jurisprudence. 

It  may  be  urged  that  the  principle  of  that  case  involves  the  right  to  regu- 
late any  private  business  whatever;  that  the  business  of  elevating  grain  does 
not  differ  in  any  essential  particular  from  the  business  of  the  dry  goods  mer- 
chant; that  neither  the  one  nor  the  other  enjoys  any  franchise,  privilege,  aid 
or  peculiar  protection  from  the  public;  thai  neither  makes  use  of  any  property, 
easement  or  right  belonging  to  the  public;  that  both  are  alike  conducted  on 
private  property,  with  private  capital  and  by  private  persons  or  corporations. 
See  dissenting  opinion  of  Peckliam,  J.,  in  People  v.  Budd,  117  N.  Y.,  54, 48-51. 
But  after  all  these  similitudes  have  been  pointed  out  the  fact  remains  and 
is  recognized  by  everybody  that  there  is  a  difference  between  the  business 
of  elevating  grain  as  at  present  conducted  and  th^  business  of  dealing  in  dry 
goods,  however  difficult  it  may  be  to  define  that  difference  in  words.  And 
there  is  no  reason  why  any  particular  kind  of  business  should  not  be  sub- 
jected to  state  regulation  whenever  it  assumes  such  relations  to  the  public  in- 
terests that  the  public  welfare  demands  it.  It  is  not  too  much  to  say,  in  view 
of  the  marvellous  development  and  changes  which  have  occurred  in  industrial 
matters  in  the  last  fifty  years,  that  this  may  happen  with  respect  to  any  busi- 
ness which  may  be  specified. 
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It  Sfl  no  objeetion  thmt  the  power  ee  thna  recognised,  is  undefined.  Madt 
thiogB  in  onr  qreteni  of  jarisprodenceare  nndefined  and  are  stndiooalj  allowed 
to  remain  so.  The  very  fact  that  a  certain  undefined  power  exists  in  the  legishi- 
tare  to  impose  restraints  and  regulations  upon  buflinees  and  employments,  will  it. 
self  exert  a  sal  utary  effect .  Though  the  general  seope  of  the  power  is  undefined 
the  cohcrete  applications  already  made  and  nnctioned  by  the  oonrts  are  a  suffi- 
cient indication,  for  all  practicable  purposes,  of  the  general  limits  of  the  power. 
Thefact  that  no  regulation  can  be  established  and  sustained  without  the  concur- 
rence of  both  the  legislature  and  the  courts,  is  a  sufficient  safeguard  for  both 
public  and  private  rights.  The  best  general  statement  of  the  principle  to  be 
derived  from  the  decisions  under  discussion,  is  given  by  Andrews,  J.,  who  nys: 
'*  The  underlying  principle  is  that  business  of  certain  kinds  holds  such  a 
peculiar  relation  to  the  public  interests  that  there  is  superinduced  upon  it  the 
right  of  public  regulation."     People  v.  Budd,  117  N.  T.  27. 

We  also  refer  to  the  concluding  remarks  of  the  same  judge  in  the  opinion 
above  referred  to,  in  sapport  of  our  position. 

"The  criticism  to  which  the  Munn  case  has  been  subjected  has  proceeded 
mainly  on  a  limited  and  strict  construction  and  definition  of  the  police  power. 
The  ordinary  subjects  apon  which  it  operates  are  well  understood.  It  is  most 
freqaently  exercised  in  the  maintenance  of  pablic  order,  the  protection  of  the 
pubUc  health  and  pablic  monls,and  in  regulating  mutual  rights  of  property,and 
the  use  of  property,  so  as  to  prevent  uses  by  one  of  his  property  to  the  injary  of 
the  property  of  another.  These  are  instances  of  its  exercise,  hot  they  do  not 
bound  the  sphere  of  its  operation.  In  the  case  of  People  v.  King,  1 10  N.  Y.  418, 
it  was  g^ven  a  much  broader  scope  and  was  held  to  be  efficient  to  prevent  dis- 
crimination on  the  ground  of  race  and  color  in  places  opened  for  pablic  en- 
tertainments. In  that  case  the  owner  of  the  skating  rink  derived  no  special 
privilege  or  protection  from  the  state.  The  public  had  no  right  in  any  legal 
sense  to  resort  to  his  premises.  His  permission,  except  for  the  public  interest 
involved,  was  revocable  as  to  the  whole  community  or  any  individual  citisen. 
But  it  was  held  that  so  long  as  he  devoted  his  place  to  purposes  of  pablic  en- 
tertainment, he  sabjected  it  to  pablic  regulation.  There  is  little  reason  under 
our  system  of  government,  for  placing  a  close  and  narrow  interpretation  on 
the  police  power,  or  in  restricting  its  scope  so  as  to  hamper  the  legislative 
power  in  dealing  with  the  varying  necessities  of  society,  and  the  new  circum- 
stances as  they  arise,  calling  for  legislative  intervention  in  the  pablic  interest 
Life,  liberty  and  property  have  a  substantial  protection  against  serious  inva- 
sion  by  the  le^slature  in  the  traditions  of  the  English-speaking  race,  and  a 
pervading  public  sentiment  which  is  quick  to  resent  any  substantial  encroach- 
ment upon  personal  freedom  or  the  rights  of  property.  In  no  country  is  the 
force  of  public  opinion  so  direct  and  imperative  as  in  this.  The  legislature 
may  transgress  the  principles  of  the  constitution.  It  has  done  so  in  the  psst, 
and  it  may  be  expected  that  it  will  sometimes  do  so  in  the  future.  But  un- 
constitational  enactments  have  generally  been  the  result  of  haste  or  inadver- 
tence, or  of  transient  and  unusual  conditions  in  times  of  public  excitement 
which  has  been  felt  and  responded  to  in  the  balls  of  legislation.  The  framers 
of  the  government  wisely  interposed  the  judicial  power  and  invested  it  with  the 
prerogative  of  bringing  every  legislative  act  to  the  test  of  the  constitution.  But 
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no  serious  invasion  of  oonstitational  gaaranties  hj  the  legislatare  can  for  a 
long  time  withstand  the  searching  influence  of  public  opinion,  which,  sooner  or 
later,  is  sure  to  come  to  the  side  of  law  and  order  and  justice,  however  much 
for  a  time  it  may  have  been  swayed  by  passion  or  prejudice, or  whatever  aber- 
rations may  have  marked  its  course.  So,  also,  in  that  wide  range  of  legisla- 
tive powers  over  persons  and  property,  which  lie  outside  of  the  prohibitions  of 
the  constitution,  and  which  inhere  of  necessity  in  the  very  idea  of  govern- 
ment, by  which  persons  and  property  may  be  affected  without  traAsgressing 
constitutional  guaranties,  there  is  a  restraining  and  corrective  power  in  public 
opinion  which  is  a  safeguard  of  a  tremendous  force  against  unwise  and  impol- 
itic legislation,  hampering  individual  enterprise,  and  checking  the  healthful 
stimulus  of  self-interest,  which  are  the  life  blood  of  commercial  progress.  The 
police  power  may  be  used  for  illegitimate  ends,  although  no  court  can  say 
that  the  fundamental  law  has  been  violated.  There  is  a  remedy  at  the  polls, 
and  it  is  an  efficient  remedy,  if,  at  the  bottom,  the  legislation  under  it  is  op- 
pressive and  unjust.  The  remedy  by  taking  away  the  power  of  the  legislature 
to  act  at  all,  would,  indeed,  be  radical  and  complete.  But  the  moment  the 
police  power  is  destroyed  or  curbed  by  fixed  and  rigid  rules,  a  danger  is  intro- 
duced into  our  system  which  would,  we  think,  be  far  greater  than  results  from 
an  occasional  departure  by  the  legislature  from  correct  principles  of  govern- 
ment."   People  V.  Budd,  117  N.  Y.  1,  27>29. 

3.  Limitations  of  the  power. —  The  effect  of  the  decision  in  the  Minnesota 
cases  is  to  limit  the  legislature  to  the  right  to  establish  reasonable  rates  only, 
on  the  ground  that  the  enforcement  of  a  charge  for  any  service  or  commodity 
which  is  unreasonably  low,  by  mere  legislative  enactment,  is  to  deprive  the 
party  affected  of  his  property  without  due  process  of  law  and  to  deny  him  the 
equal  protection  of  the  laws.  The  same  conclusions  had  been  reached  by  other 
courts  in  advance  of  the  decisions  referred  to.  Pensacola,  etc.,  R.  Co.  v.  State 
(Fla.),5  So.  Ilep'r,888;  State  v.  Fremont, etc., B.  Co.,36N.  W.  Rep'r,  805;  do  N.  W. 
Rep'r,  118.  See,  also,  the  decisions  of  Brewer,  J. ,  in  Chicago, etc . ,  R.Co.  v.  Dey  et 
al.,  35  Fed.  Rep'r,  866,  and  Chicago,  etc.,  R.  Co.  v.  Becker,  35  Fed.  Rep'r,  883. 
Various  questions  of  interest  and  importance  will  arise  in  giving  effect  to  these 
decisions  of  the  supreme  court,  among  which  are:  (1)  What  will  be  the  effect 
of  rates  established  by  the  legislature  or  by  commissioners  without  judicial 
inquiry  ?  (2)  How  may  the  reasonableness  of  such  rates  be  questioned  or  de- 
termined? (3)  By  what  kind  of  a  judicial  proceeding  must  rates  be  established 
in  order  to  satisfy  the  requirements  of  the  law? 

4.  Bfiect  of  rates  established  without  Judicial  inquiry  and  how  may  the 
reasonableness  of  such  rates  be  questionad  or  determined  7-^  It  would 
seem  that  rates  fixed  by  an  act  of  the  legislature  or  by  a  commission  acting 
pursuant  to  statute  should  be  regarded  as  prima  facie  equal  and  reason- 
able. It  was  so  held  in  Pensacola,  etc.,  R.  Co.  v.  State  (Fla.),  5  So.  Rep'r, 
833,  and  State  v.  Fremont,  etc.,  R.  Co.  (Neb.),  36  N.  W.  Rep*r,  SOS.and  there  are 
some  intimations  to  that  effect  in  Chicago,  etc.,  R.  Co.  v.  Minnesota,  134  U. 
S.  418,  456  et  seq.  And  see  the  concurring  opinion  of  Justice  Miller,  page 
460. 

The  Minnesota  cases  reported  (184  U.  S.  418  and  467),  were  proceedings  by 
mandamua  at  the  relation  of  the  railroad  oommissionera.to  compel  the  defendant 


592  Chicago,  etc.,  Rt.  Co.  v.  Mikkesota. 

company  to  conform  to  the  rates  established  b j  the  commission.  It  ia  clearly 
implied  in  the  opinion  of  the  conrt  that  it  would  be  competent  to  investigate 
the  reasonableness  of  the  rates  in  question  in  that  proceeding.  See  oondosion 
of  the  opinion,  ante,  page  578.  Justice  lllller  in  his  concurring  opinion  expressly 
states  that  this  would  be  a  proper  mode  of  procedure,  ante,  page  579.  Id 
State  y.  Fremont,  etc.,  R.  Co.,  36  N.  W.  Rep'r,  805,  which  was  a  precisely 
similar  proceeding,  it  was  held  that  if  the  reasonableness  of  the  rates  estab- 
lished by  the  commission  was  denied,  the  question  must  be  determined  like 
any  other  question  of  fact  in  a  judicial  proceeding.  It  would  seem  from  these 
authorities,  as  well  as  upon  principle,  that  ih  a  proceeding  by  mandamus  to 
compel  conformity  to  the  rates  established,  it  is  competent  to  make  an  issue 
upon  the  reasonableness  of  the  rates  in  question,  and  to  try  that  issue  accord, 
ing  to  the  forms  of  procedure  in  such  cases. 

Justice  Miller  also  says  in  his  concurring  opinion  :  "  That  the  proper,  if  not 
the  only,  mode  of  judicial  relief  against  the  tariff  of  rates  established  by  the 
legislature  or  by  its  commission,  is  by  a  bill  of  chancery  asserting  its  unreason- 
able character  and  its  conflict  with  the  constitution  of  the  United  States,  and 
asking  a  decree  of  court  forbidding  the  corporation  from  exacting  such  fare  as 
excessiire,  or  establishing  its  right  to  collect  the  rates  as  being  within  the  limits 
of  a  just  compensation  for  the  services  rendered. 

"  That  until  this  Is  done  it  is  not  competent  for  each  individual,  having  deal- 
ings with  the  carrying  corporation,  or  for  the  corporation  with  regard  to  each, 
individual  who  demands  its  services,  to  raise  a  contest  in  the  courts  over  the 
questions  which  ought  to  be  settled  in  this  general  and  conclusive  method.'^ 
Chicago,  etc.,  Ry.  v.  MlnnesoU,  134  U.  S.  418,  460. 

In  the  following  cases  bills  in  chancery  were  filed  by  the  railroad  companies 
affected,  and  in  one  case  by  the  bondholders  of  the  company,  against  the  at- 
tomey-general  of  the  state  or  the  railroad  commissioners  or  both,  to  enjoin  the 
defendants  from  enforcing  the  rates  prescribed  by  statute  or  established  by 
the  commissioners,  and  no  question  appears  to  have  been  made  as  to  the  juris- 
diction of  a  court  of  equity  or  the  propriety  of  the  remedy  sought.  Chicago, 
etc.,  R.  Co.  V.  Iowa,  94  U.  S.  155;  Peik  v.  Chicago,  etc.,  R.  Co..  94  U.  S.  164; 
Stone  V.  Farmers'  Loan  &  Trust  Co.,  116  U.  S.  307;  Stone  v.  Illinois  Central 
R.  Co.,  116  U.  S.  347;  Stone  v.  New  Orleans,  etc.,  R.  Co.,  116  U.  S.  352  ; 
Georgia  Railroad  &  Banking  Co.  v.  Smith,  128  U.  S.  174;  Chicago,  etc,  R. 
Co.  V.  Dey  et  al.,  35  Fed.  Rep'r,  866  ;  Chicago,  etc.,  R.  Co.  v.  Becker,  35  Fed. 
Rep'r,  883. 

The  case  of  Pensacola,  etc.,  R.  Co.  v.  State  (Fla.),  5  So.  Rep'r,  838,  was  a 
suit  against  the  railroad  company  to  recover  a  penalty  denounced  by  statute 
for  exacting  of  a  passenger  more  than  the  rate  fixed  by  the  commission.  The 
company  filed  four  pleas  to  which  demurrers  were  sustained,  and  judgment 
was  rendered  against  the  company  for  want  of  a  sufficient  plea.  The  first  plea 
was  that  the  rate  charged  for  passengers  was  reasonable.  The  second  was  that 
the  passenger  rate  fixed  by  the  commissioners  was  unreasonable.  The  su- 
preme court  held  that  these  pleas  were  bad  for  the  reason  that  the  rates  estab- 
lished by  the  commission  must  l>e  considered  as  an  entirety,  and  if,  as  a  whole, 
they  afforded  the  company  a  reasonable  return  it  was  sufficient,  and  that  the 
rates  for  a  particular  article  or  service  could  not  be  attacked  separately.    The 
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third  plea  was  that  the  oompanj  could  not  pay  the  expeDsea  of  operating  its 
road  by  charging  for  transportation  of  persons  and  things  the  rates  fixed  there- 
for by  the  railroad  commissioners,  or  by  charging  less  rates  than  those  fixed  by 
the  company.  The  court  held  that  (his  was  a  good  plea  in  bar  and  that,  upon 
issue  joined,  the  burden  would  be  upon  the  company  to  show  that  the  rates 
established  by  the  commission  were  not  reasonable.  The  fourth  plea  set  up  a 
variety  of  facts  in  regard  to  the  cost  and  business  of  the  road,  which  the  court 
said  left  the  matter  in  doubt,  and  they,  therefore,  held  the  plea  bad. 

6.  By  what  kind  of  a  Judicial  proceeding  must  rates  be  established  in 
order  to  satisfy  the  requireinents  of  the  law. — It  is  clearly  Implied  by  the 
^x>ttrt  in  the  cases  reported  that,  if  the  Minnesota  law  had  provided  for  a 
hearing  before  the  commissioners  upon  due  notice  to  the  company  to  be  af- 
fected, its  conclusions  would  have  been  valid  and  binding,  ante,  p.  677. 
There  is  nothing  in  the  nature  of  a  proceeding  to  establish  rates  which  re- 
quires an  appeal  to  the  courts.  If  an  impartial  tribunal  is  provided,  such  as 
■9k  railroad  commission  may  be  supposed  to  be,  and  the  parties  to  be  affected 
have  reasonable  notice  to  appear  before  it  and  reasonable  opportunity  to  be 
heard  in  reference  to  any  proposed  action  in  regard  to  rates,  its  orders  and 
judgments  in  the  matter  will  be  conclusive  and  valid.  Such  a  proceeding  is 
due  process  of  law  within  the  meaning  of  the  constitution.  The  case  is  very 
similar  to  a  proceeding  to  ascertain  the  just  compensation  to  be  paid  for  prop- 
erty taken  for  public  use,  and  nearly  all  the  courts  hold  that,  in  the  absence 
of  some  special  constitutional  provision  to  the  contrary,  such  compensation 
may  be  settled  by  any  impartial  tribunal,  provided  the  parties  in  interest  have 
notice  and  an  opportunity  to  be  heard.  Davidson  v.  New  Orleans,  96  U.  S. 
07;  United  States  v.  Jones.  109  U.  S.  518;  WurU  v.  Hoagland,  114  U.  S.  606; 
Virginia  &  Truckee  R.  Co.  v.  Elliott,  5  Nev.  858;  Raleigh  &  Gaston  R.  Co. 
V.  Davis,  2  Dev.  &  B.  Law,  451 ;  Kramer  v.  Cleveland,  etc.,  R.  Co.,  6  Ohio 
St.  140 ;  New  Orleans,  etc,  R.  Co.  v.  Drake,  60  Miss.  621 ;  Evansville,  etc, 
R.  Co.  V.  Miller,  30  Ind.  209 ;  Indianapolis  v.  Cumberland  Gravel  Road  Co., 
.98  Ind.  860  ;  Ames  v.  Lake  Superior,  etc.,  R.  Co.,  21  Minn.  241  ;  Rhine  v. 
McKinney,  58  Tex.  854  ;  Koppikus  v.  Sute  Capitol  Comrs.,  16  Cal.  248 ;  Long, 
-ford  V.  County  Comrs..  16  Minn.  875;  Bruggerman  v.  True,  25  Minn.  128; 
Uhrig  V.  St.  Louis,  44  Mo.,  458;  Zimmerman  v.  Canfield,  42  Ohio  St.  468  ; 
Gamble  v.  McCrady,  75  N.  C.  509  ;  Hamiss  v.  Chesapeake  &  Ohio  Canal  Co.» 
1  Md.  Ch.  248 ;  Bass  v.  Ft.  Wayne,  1  Am.  R.  R.  &  Corp.  Rep.  173. 

6.  When  is  the  regulation  of  rates  precluded  by  chartei;  provisions.  —  In 
Stune  V.  Farmers'  Loan  &  Trust  Co.,  116  U.  S.  807,  the  charter  in  question  pro- 
vided '*  that  it  shall  be  lawful  for  the  company  hereby  incorporated  from  time 
to  time  to  fix,  regulate  and  receive  the  toll  and  charges  by  them  to  be  received 
for  transportation  of  persons  or  property  on  their  railroad,  or  way  aforesaid." 
It  was  held  that  this  did  not  preclude  the  regulation 'of  the  charges  of  the  com- 
pany in  question  by  the  legislature  through  the  agency  of  a  commission.  The 
«ourt  say  :  "  This  would  have  been  implied  from  the  rest  of  the  charter  if 
there  had  been  no  such  provision,  and  it  is  argued  that,  unless  it  had  been  in- 
tended to  surrender  the  power  of  control  over  fares  and  freights,  this  section 
would  not  have  been  inserted.  The  argument  concedes  that  the  power  of  the 
•company  under  this  section  is  limited  by  the  rule  of  the  common  law  which 
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requires  all  charges- to  be  reasonable.  In  Mann  v.  Illinois,  M  U.  8.  118,  and 
Gliicago,  Burlington'^  Quincy  BaUroad  Co.,  Iowa,  above  cited,  this  court  de. 
dded  that  as  to  natural  persons  and  corporations  subject  to  legislative  control, 
the  state  could,  in  cases  like  this,  fix  a  maximum  beyond  which  anj  chaig« 
would  be  unreasonable,  and  that  such  maximum  when  fixed  would  be  binding 
on  the  courts  in  their  adjudications,  as  well  as  on  the  parties  in  their  dealings. 
The  claim  now  is  that  bj  section  12  the  state  has  surrendered  the  power  to 
fix  a  maximum  for  this  company,  and  has  declared  that  the  courts  shall  be 
left  to  determine  what  is  reasonable,  free  of  all  legislative  control.  We  we 
no  evidence  of  any  suoh  intention.  Power  is  granted  to  fix  reasonable  cfaaigea^ 
but  what  hall  be  deemed  reasonable  in  law  is  nowhere  indicated.  There  is 
no  rate  specified  nor  any  limit  set.  Nothing  whatever  If  nid  of  the  way  in 
which  the  question  of  reasonableness  Is  to  be  settled.  All  that  is  left  as  it 
was.  Consequently,  all  the  power  which  the  state  had  in  the  matter  before 
the  charter  it  retained  afterward.  The  power  to  charge  being  coupled  with 
the  condition  that  the  charge  shall  be  reasonable,  the  state  is  left  free  to  act 
on  the  subject  of  reasonableness  within  the  limits  of  its  general  authority  as 
circumstances  may  require.  The  right  to  fix  reasonable  charges  has  been 
granted  but  the  power  of  declaring  what  shall  be  deemed  reasonable  has  not 
been  surrendered.  If  there  had  been  an  intention  of  surrendering  this  power 
it  would  have  been  easy  4o  say  so.  Not  having  said  so  the  condusive  pre- 
sumption is  there  was  no  such  intention. "    Pages  339,  830. 

In  Stone  v.  Illinois  Central  R.  Co.,  116  U.  S.  347,  the  charter  in  question 
provided  as  follows :  ''  That  the  president  and  directors  be,  and  they  are 
hereby,  authorized  to  adopt  and  establish  such  a  tariff  of  charges  for  the  trans- 
portation of  persons  and  property  as  they  may  think  proper,  and  the  same  to 
alter  and  change  at  pleasure."  This  case  was  also  an  appeal  from  Mississippi 
and  involved  the  same  railroad  commission  law  as  the  case  last  cited.  It  was 
held  to  come  ^*  clearly  within  the  ruling^  "  In  the  latter  case.  In  Stone  v.  New 
Orleans,  etc.,  R.  Co.,  116  U.  S.  852,  the  charter  was  similar  to  that  in  Stone  v. 
Farmers'  Loan  &  Trust  Co.,  supra,  but  it  also  contained  a  provisio  "  that  noth- 
ing contained  in  the  charter  shall  be  so  construed  as  to  prevent  the  legialataie 
from  regulating  the  rate  of  transportation  for  passage  and  freight  over  the  same 
in  this  state."  The  same  decision  was  made  as  in  the  two  cases  previooslj 
cited. 

In  Ruggles  v.  Illinois,  108  U.  S.  526,  the  case  was  held  to  turn  upon  aeetioB 
6  of  an  amendment  to  the  charter  which  was  as  follows  : 

'*  Section  6.  The  said  company  shall  have  power  to  make,  ordain  and^estab'. 
lish  all  such  by-laws,  rules  and  regulations  as  may  be  deemed  expedient  and 
necessary  to  fulfill  the  purposes  and  carry  into  effect  the  provisions  of  this  act, 
and  for  the  well  ordering,  regulating  and  securing  the  affairs,  business  and 
interest  of  the  company:  Provided,  That  the  same  be  not  repugnant  to  the 
constitution  and  laws  of  the  United  States,  or  of  this  state,  or  repugnant  to 
this  act.  The  board  of  directors  shall  have  power  to  establish  such  rates  of 
toll  for  the  conveyance  of  persons  or  property  upon  the  same,  as  they  shall 
from  time  to  time  by  their  by-laws  determine,  and  to  levy  and  collect  the  same 
for  the  use  of  the  said  company.  The  transportation  of  persons  and  propertr, 
the  width  of  track,  and  all  other  matters  and  things  respecting  the  use  of  said 
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road,  shall  be  in  oonfonnity  to  such  rules  and  regulations  as  the  said  board  of 
direetom  shall  from  time  to  time  determine." 

It  was  held  that  this  section  did  not  preclude  the  legislature  from  establish- 
iDg  a  maximum  of  rates  applicable  to  the  companj  in  question.  The  court 
says: 

**  Wheu,  therefore,  in  a  section  of  the  charter  which  expressly  declares  that 
no  by-law  shall  be  madei  that  is  in  conflict  with  the  laws  of  the  state,  we  flud 
that  the  rates  of  charge  to  be  levied  and  collected  for  the  conveyance  of  per- 
sons and  property  are  to  be  regulated  by  by-laws,  the  conclusion  is  irresistible 
that  only  such  charges  can  be  collected  as  are  allowed  by  the  laws  of  the  state. 
This  implies  that,  in  the  absence  of  direct  legislation  on  the  subject,  the  power 
of  the  directors  over  the  rates  is  subject  only  to  the  common-law  limitation  of 
reasonableness,  for,  in  the  absence  of  a  statute  or  other  approprite  indication 
of  the  legislative  will,  the  common  law  forms  part  of  the  laws  of  the  state  to 
which  the  corporate  by-laws  must  conform.  But  since,  in  the  absence  of  some 
restraining  contract,  the  state  may  establish  a  maximum  of  rates  to  be  charged 
by  railroad  companies  for  the  transportation  of  persons  and  property,  it  fol- 
lows  that  when  a  maximum  is  so  established  the  rates  fixed  by  the  directors 
must  conform  to  its  requirements,  otherwise  the  by-laws  will  be  repugnant  to 
the  laws."    Buggies  v.  Illinois,  106  U.  8.  696,  588. 

In  Georgia  Railroad  &  Banking  Co.  v.  Smith,  128  U.  8. 174,  the  charter  con- 
sidered provided  as  follows:  "  The  said  Georgia  Railroad  CJompany  shall,  at  all 
times,  have  the  exclusive  right  of  transportation  or  conveyance  of  persons,  mer- 
chandise and  produce,  over  the  railroad  and  railroads  to  l>e  by  them  con- 
structed, while  they  see  fit  to  exercise  the  exclusive  right:  Provided,  That  the 
charge  of  transportation  or  conveyance  shall  not  exceed  fifty  cents  per  hun- 
dred pounds,  on  heavy  articles,  and  ten  cents  per  cubic  foot  on  articles  of 
measurement  for  every  one  hundred  miles,  and  five  cents  per  mile  for  every 
passenger."  It  was  claimed  that  this  was  a  contract  that  the  company  might 
charge  up  to  the  prescribed  limits  and  that  the  state  could  not  enforce  rates  less 
than  the  maximum  fixed  by  the  charter  without  impairing  the  contract.  The 
supreme  court  held  that  there  was  no  such  contract  as  was  contended  for  and 
that  a  schedule  of  rates  less  than  the  maximum  prescribed  in  the  charter,  duly 
fixed  by  authority  of  law,  was  binding  on  the  company.  The  court  says, 
speaking  of  the  provision  in  question: 

'*  It  contains  no  stipulation,  nor  is  any  implied,  as  to  any  future  action  oft 
the  legislature.  If  the  exclusive  right  remain  undisturbed,  there  can  be  no 
just  ground  of  complaint  that  other  limitations  than  those  expressed  are  placed 
upon  the  charges  authorised.  It  would  require  much  clearer  language  than  this 
to  justify  us  in  holding  that,  notwithstanding  any  altered  conditions  of  the 
country  in  the  future,  the  legislature  had,  in  1838,  contracted  that  the  company 
might,  for  all  time,  charge  rates  for  transportation  of  persons  and  property  over 
its  line  up  to  the  limits  there  designated. 

"  It  is  conceded  that  a  railroad  corporation  is  a  private  corporation,  though 
its  uses  are  public,  and  that  a  contract  embodied  in  terms  in  its  provisions,  or 
necessarily  implied  by  them,  is  within  the  constitutional  clause  prohibiting 
legislation  impairing  the  obligations  of  contracts.  If  the  charter  in  this  way 
provides  that  the  charges,  which  the  company  may  make  for  its  services  in  the 
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tnDBportation  of  peraoDS  and  property,  sball  be  eabject  onljto  its  own  oontrol 
up  to  the  limit  designated,  exemption  f  rom  legittlative  interference  within  that 
limit  will  be  maintained.  But  to  effect  this  result  the  exemption  must  appear 
by  such  clear  and  unmistakable  language  that  it  cannot  be  reasonably  con- 
strued consistently  with  the  reservation  of  the  power  by  the  state.  There  is 
no  such  language  in  the  present  case.  The  contention  of  the  plaintiff  in  error, 
therefore,  fails,  and  the  judgment  must  be  affirmed."    Pages  181,  182. 

Where  the  right  is  reserved  to  alter,  repeal  or  amend  the  charter  of  a  oor^ 
poration,  engaged  in  business  of  a  public  nature,  there  is  no  question  as  to  the 
power  of  the  legislature  to  regulate  its  charges.  Dow  v.  Beidleman,  125  U. 
S.  680;  Spring  Valley  Water  Works  v.  Schottler,  110  U.  S.  S47;  Peik  v.  Chi- 
cago &  Northwestern  By.  Co.,  94  U.  S.  164. 

7.  The  states  ha^e  no  power  to  regulate  charges  for  interstate  com* 
merce.  —  This  was  held  in  the  case  of  Wabash,  etc.,  By.  Co.  v.  Ullnois,  118  U. 
8.  557,  which  related  to  the  transportation  of  commodities  from  points  within 
Illinois  to  New  York  city.  Three  of  the  judges  united  in  a  dissenting  opinion 
and  the  two  opinions  review  most  of  the  cases  on  the  subject  up  to  that  time. 
To  the  same  effect  are  Commonwealth  v.  Housatonic  B.  Co.,  143  Mass.  264; 
Hardy  v.  Atchison,  etc.,  B.  Co.,  82  Kans.  698;  State  v.  Chicago  &  N.  W.  B. 
Co.,  70  Iowa,  162.  Contra,  Providence  Coal  Co.  v.  Providence,  etc.,  B.  Co., 
15  B.  I.  808.  Transportation  from  one  point  to  another  in  the  same  state,  over 
a  route  which  lies  partly  without  the  state,  is  held  to  be  interstate  commerce 
in  Stemberger  v.  Cape  Fear,  etc.,  B.  Co.,  7  S.  E.  Bep*r,  836;  State  v.  Chicago, 
etc.,  B.  Co.,  40  Minn.  267;  New  Orleans  Cotton  Exchange  v.  Cincinnati,  etc.* 
By.  Co.,  2  Interst.  Com.  Bep'r,  375.  Contra,  Commonwealth  v.  Lehigh  Val* 
ley  R  Co.  (Penn.),  17  Atl.  Bep'r,  179;  18  Atl.  Bep'r,  125. 

For  a  discussion  of  the  subject  of  interstate  commerce  see  post,  MoCall  v. 
California  and  Norfolk,  etc,  B.  Co.  ▼.  Pennsylvania,  and  noteSt 
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Samb  v.  Ballou. 

I  (10  Sup.  Ct.  R.  960;  laS  U.  8. 88.) 

1.  Bailboad  Fobbclobukb.  Bight  of  Pubchasbb  to  Appbai..  The 
court  states  its  conclusions  in  the  following  propositions  :  "(1)  A  party  bid- 
ding at  a  foreclosure  sale  makes  himself  thereby  a  party  to  the  proceedings, 
and  subject  to  the  jurisdiction  of  the  court  for  all  orders  necessary  to  compel 
the  perfecting  of  his  purchase ;  and  with  a  right  to  be  heard  on  all  questions, 
thereafter  arising,  affecting  his  bid,  which  are  not  foredosed  by  the  terms  of 
the  decree  of  sale,  or  are  expressly  reserved  to  him  by  such  decree.  (2)  Where 
not  concluded  by  the  terms  of  the  decree,  any  subsequent  rulings  which  de- 
termine in  what  securities,  of  diverse  value,  his  bid  shall  be  made  good,  are 
matters  affecting  his  interests,  and  in  which  he  has  a  right  to  be  heard  in 
the  trial  court,  and  by  appeal  in  the  appellate  court." 
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2.  Pbiority  of  Claim  for  Rentax  or  use  of  Rolling  Stock.  On  A  a. 
gast  1,  1883,  ft  judgment  creditor  filed  his  bills,  making  tbe  trustees  in  the 
several  mortgages  parties,  and  a  receiver  was  appointed,  the  mortgagees 
neither  consenting  nor  objecting.  On  December  1  of  the  same  year  the 
trustees  in  the  several  mortgages  filed  bills  for  the  foreclosure  of  their  mort- 
gages and  a  receiver  was  appointed  thereunder.  Prior  to  any  of  these  pro- 
ceedings the  railroad  company  had  purchased  certain  rolling  stock,  the 
vendors  reserving  title  until  payment  of  certain  annual  sums  called  rents  and 
with  the  right  to  retake  possession  upon  default  in  payment.  It  was  held  that 
the  claim  for  use  or  rental  of  this  rolling  stock  from  August  1  to  December 
1  was  not  prior  to  the.  mortgage  liens,  but  that  the  prayer  of  the  truRtees  for 
a  receivership  including  this  rolling  stock,  was  a  consent  that  the  value  of  its 
use,  or  the  balance  of  purchase-money,  should  be  paid,  and  that  the  claim  for 
such  rental  or  use  from  December  1  was  prior  to  the  mortgage  liens. 

8.  Rental  of  Rolling  Stock,  How  Estimated.  The  trustees  having  prayed 
for  a  receivership  of  the  entire  property  and  the  rolling  stock  being  in  excess  of 
that  required  for  the  operation  of  the  road,  the  rental  should  be  fixed  at  the 
fair  value  of  the  use  of  such  property  and  not  on  the  ''  mileage  system,"  as 
the  trustees,  if  they  were  not  willing  to  pay  the  fair  rental  value  of  the  whole, 
should  have  limited  their  prayer  to  so  much  as  was  necessary  for  the  proper 
operation  of  the  road. 

Robert  O.  IngeraoUy  Clarence  Brown  and  John  M.  Butler  for 
appellant.  James  Z.  High^  Henry  D.  Hyde  and  Bluford  Wilson 
for  appellees. 

Bbewee,  J.  These  cases  were  argued  and  are  considered  to- 
gether, the  questions  involved  being  similar,  and  growing  out  of 
the  same  foreclosure  suits.  In  a  general  way,  it  may  be  stated 
that  they  arise  between  a  purchaser  at  foreclosure  sales  of  certain 
railroad  property,  and  intervening  creditors.  The  initial  question 
is  as  to  the  right  of  appellant,  the  purchaser,  to  his  .appeal.  It  is 
urged  that  a  purchaser  at  a  sale  under  a  decree  has  no  right  to  ap- 
peal from  its  terms.  He  takes  under  it.  His  purchase  is  a  vol' 
untary  act,  and,  coming  in  voluntarily  to  take  under  a  decree,  he 
may  not  challenge  that  under  which  he  takes.  The  contention  of 
appellant  is  that  his  attitude  is  not  thus  limited;  that  his  appeal  is 
not  from  the  decree  of  sale  under  which  he  purchased,  but  from 
orders  made  thereafter  respecting  his  bid,  the  modes  of  payment 
thereof,  and  the  debts  to  which  it  should  be  applied  —  matters  in 
which  he  was  interested,  and  in  respect  to  which,  by  the  terms  of 
the  decree  of  sale,  he  was  given  a  right  of  appeal;  and  that  such 
right  springs  not  alone  from  the  grant  of  the  right  of  appeal,  but 
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also  from  his  relations  to  the  matters  determined  and  adjudged  in 
these  subsequent  proceedings,  and  by  the  final  decree.  For  a 
correct  solution  of  this  question,  a  statement  more  in  detail  of  the 
facts  is  essential. 

Decrees  of  foreclosure  (for  there  were  separate  divisions,  the 
Toledo  and  the  St.  Louis  divisions),  separate  suits  and  sev^ 
mortgages,  were  entered  on  the  12th  day  of  November,  1885.  It 
is  sufScieut,  however,  to  notice  the  proceedings  in  one ;  for  there 
was  no  substantial  difierence  between  the  cases.  It  contained 
these  provisions:  "  The  complainants  herein,  and  the  purchaser  or 
purchasers  at  the  foreclosure  sale  under  this  decree,  reeerve  the 
right  .to  appeal  from  any  orders  and  final  decrees  made  by  the 
court  directing  and  decreeing  the  payment  of  claims  and  debts 
found  and  determined  and  adjudged  and  decreed  to  be  due  and 
payable  as  court  and  receiver's  indebtedness,  and  to  be  prior  and 
superior  in  equity  to  the  lien  of  said  first  deed  of  trust  and  mort- 
gage herein,  and  hereby  foreclosed,  if  they  shall  be  so  advised." 
"  In  making  payment  of  any  surplus  of  said  purchase-money  left 
after  full  payment  of  the  court  and  receiver's  indebtedness,  the 
purchaser  or  purchasers  shall  be  allowed  to  pay  said  surplus  in 
the  bonds  and  coupons  to  which  the  same  may  be  applicable,  as 
hereinabove  provided ;  each  such  coupon  and  bond  being  received 
by  the  master  for  such  sum  as  the  holder  thereof  is  entitled  to 
receive  under  the  distribution  herein  provided,  and  according  to 
the  priorities  herein  adjudged."  So  that  by  the  decree  the  bid- 
ders at  the  sale  were  notified  in  advance  of  their  right  to  be  heard, 
both  in  the  trial  and  appellate  courts,  upon  the  question  of  what 
amounts  should  be  paid  to  intervening  creditors,  and  what  in  the 
bonds  secured  by  the  mortgages.  Common  experience  is  that  in- 
tervening claims  have  to  be  paid  in  cash,  while  the  mortgage 
bonds  of  a  defaulting  and  insolvent  corporation  are  generally 
purchasable  much  below  par.  In  this  case  the  enormous  dispro- 
portion between  the  amount  of  outstanding  bonds  and  the  value 
of  the  property  suggests  that  those  bonds  must  have  been  pur- 
chasable at  a  very  low  price,  and,  therefore,  that  the  question  of  the 
amount  of  intervening  claims  finally  to  be  charged  upon  the 
property  was  a  matter  affecting  materially  the  interests  of  the 
purchaser  and  the  right  to  be  heard  upon  it — one  which  would 
largely  determine  the  amount  of  his  bid. 
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Further,  on  February  23,  1886,  when  the  master  had  reported 
upon  the  intervening  claims,  the  appellant,  among  others,  filed 
exceptions  to  that  report,  in  the  following  words :  '*  Come  now, 
James  M.  Quiglej,  jCharles  T.  Harbeek,  John  McN^ab,  Halsey  J. 
Boardman  and  Warren  D.  Hobb,  complainants  in  said  causes,  and 
committees  representing  bondholders  holding  bonds  secured  by 
mortgages  on  said  railroad  and  property  in  said  causes  involved, 
and  the  Central  Trust  Company,  trustee  in  the  mortgages  in  said 
causes  foreclosed,  and  Sylvester  H.  Kneeland,  purchaser  of  said 
railroad  and  property  sold  at  foreclosure  sale  under  decrees  ren- 
dered and  entered  in  said  above-entitled  causes,  and  owner  of  and 
trnstee  for  a  vast  majority  of  said  mortgage  bonds,  and  now  ex- 
cept to  each  and  every  of  the  master's  findings  and  report  herein  ; 
and  said  complainants  and  said  purchaser,  for  their  exceptions, 
assign  the  following  causes."  And  in  the  final  decree  thereon 
the  exception  and  allowance  of  appeal  are  stated  as  follows: 
^'  To  this  decree  the  said  Sylvester  H.  Kneeland,  as  purchaser  and 
trustee  representing  the  first  mortgage  bondholders  on  said  entire 
line  of  raUroad,  concerning  both  divisions  from  Toledo,  Ohio,  to 
East  St.  Louis,  111.,  now  excepts,  and  prays  an  appeal  to  the  su- 
preme court  of  the  United  States,  which  is  granted,  to  operate  as 
a  supersedeas^  on  giving  bond  in  the  sum  of  $200,0G0,  which 
is  now  filed,  with  the  American  Surety  Company,  of  New 
York  as  surety,  and  the  same  is  approved  by  the  court;  the 
court,  however,  reserving  the  right  to  resume  possession  of  the 
property  on  the  terms  mentioned  in  the  order  confirming  the  sale 
and  approving  the  deed."  It  appears  also  that  in  the  early  part 
of  these  foreclosure  proceedings  a  committee,  consisting  of  James 
M.  Quigley  and  others,  was  appointed  to  represent  the  bond- 
holders, with  authority  to  employ  agents,  etc.  This  committee, 
by  leave  of  the  court,  was  made  co-complainant.  It  is  stated  by 
counsel,  though  that  fact  does  not  appear  in  the  record,  that  a 
contract  between  this  committee  and  Mr.  Kneeland,  with  reference 
to  a  purchase  in  the  interest  and  for  the  benefit  of  the  bond- 
holders, was  presented  to  the  court  at  the  time  of  signing  the  de- 
cree of  sale,  and  that  it  was  upon  that  that  the  provision  reserving 
an  appeal  to  the  purchaser  was  inserted.  While  no  such  agree- 
ment is  found  in  the  record,  and^  therefore,  cannot  be  a  subject  of 
consideration,  yet  obviously  the  language  in  the  decree  of  f oreclos- 
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ure,  as  well  as  that  of  confirmation,  suggests  that  something  of  the 
kind  most  have  been  presented  to  the  attention  of  the  court. 
Upon  these  facts,  can  tiie  appellant's  right  to  an  appeal  be  sustained  ? 
It  was  adjudged  in  Blossom  v.  Railroad  Co.,  1  Wall.  655,  that 
a  bidder  at  a  marshal*  s  sale  makes  himself  thereby  so  far  a  party 
to  the  proceedings  that,  for  some  purposes,  he  has  a  right  of  ap- 
peal. It  was  said  by  Mr.  Justice  Miller,  in  the  opinion  of  the 
court,  that  ^'  it  is  certainly  true  tiiat  he  cannot  appeal  from  the  orig- 
inal decree  of  foreclosure,  nor  from  any  other  order  or  decree  of  the 
court  made  prior  to  his  bid.  It,  however,  seems  to  be  well  settled 
that,  after  a  decree  adjudicating  certain  rights  between  the  parties 
to  a  suit,  other  persons  having  no  previous  interest  in  the  litiga- 
tion may  become  connected  with  the  case,  in  the  course  of  the  sub- 
sequent proceedings,  in  such  a  manner  as  to  subject  them  to  the 
jurisdiction  of  the  court,  and  render  them  liable  to  its  orders,  and 
that  they  may  in  like  manner  acquire  rights  in  regard  to  the  sub- 
ject-matter of  the  litigation  which  the  court  is  bound  to  protect.^ 
*^  A  purchaser  or  bidder  at  a  master's  sale  in  chancery  subjects  him* 
self  quoad  hoc  to  the  jurisdiction  of  the  court,  and  can  be  compelled 
to  perform  his  agreement  specifically.  It  would  seem  that  he  must 
acquire  a  corresponding  right  toappear  and  claim  at  the  hands  of 
the  court  such  relief  as  the  rules  of  equity  proceedings  entitle  him 
to."  It  follows  from  this  decision  that  his  right  of  appeal  must 
extend  to  all  matters  adjudicated  after  his  bid  which  affect  the 
terms  of  that  bid  or  the  burdens  which  he  assumes  thereby  and 
which  are  not  withdrawn  from  his  challenge  by  the  terms  of  the 
decree  under  which  he  purchases.  If  by  the  decree  the  sale  is  to 
be  made  subject  to  certain  conditions,  the  purchaser  acquires  no 
right  to  be  heard  as  to  those  conditions  either  in  the  trial  or  ap- 
pellate courts.  Such  was  the  ruling  in  Swann  v.  Wright's  Ex'r, 
110  U.  S.  500;  4  Sup.  Ct.  Eep'r,  235,  in  which  it  was  adjudged 
that,  where  a  decree  directed  that  a  sale  should  be  made  subject 
to  liens  established  or  to  be  established,  on  references  previously 
had  or  then  pending  before  a  master,  a  purchaser  at  such  sale 
would  not  be  heard,  either  in  the  trial  or  appellate  court  to  dis- 
pute the  validity  of  the  liens  thus  established.  This  ruling  was 
placed  distinctly  on  the  ground  that  by  the  very  terms  of  the  de- 
cree the  purchaser  was  to  take  the  chances  of  the  allowance  of  all 
the  claims  then  pending,  and,  therefore,  their  validity  and  extent 
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was  a  matter  simply  between  the  claimants  and  the  parties  to  the 
mortgage ;  but  the  contingency  now  presented  was  foreshadowed 
in  the  opinion,  for  it  says  :  "  If  the  court  had  in  the  decree  of 
sale  reserved  to  the  pui*chaser,  although  not  a  party  to  the  pro- 
ceedings,  the  right  to  appear  and  contest  any  alleged  liens  then 
under  examination,  and,  therefore,  not  established  by  the  court,  an 
entirely  different  question  would  have  been  presented.  But  no  such 
reservation  was  made ;  *and  the  purchaser  was  required,  without 
qualification,  to  take  the  property,  upon  confirmation  of  the  sale, 
subject  to  the  liens  already  established,  or  which  might  on  pend- 
ing references  be  established,  as  prior  and  superior  to  the  liens  of 
the  first  mortgage  bondholders."  The  right  of  purchasers  at  a 
foreclosure  sale  to  be  heard  on  the  question  of  compensation  to 
trustees  and  others,  both  in  the  trial  and  appellate  courts,  was 
affirmed  in  Williams  y.  Morgan,  111  U.  S.  684;  4  Sup.  Ct.  Rep'r, 
638,  when,  as  in  that  case,  by  the  terms  of  the  decree,  the  amount 
of  such  compensation  placed  an  additional  burden  upon  the  pur- 
chasers. The  case  of  Swann  v.  Wright's  Ex'r,  supra,  was  refered 
to  in  the  opinion,  and  distinguished  on  the  ground  of  the  express 
provisions  in  the  decree  as  to  the  terms  of  sale.  See,  also, 
Stuart  V.  Gay,  127  U.  S.  518 ;  8  Sup.  Ct.  Rep'r,  1279 ;  Cen- 
tral  Trust  Co.  v.  Grant  Locomotive  Works,  134  U.  S.  De- 
ducible  from  these  authorities,  as  applicable  to  the  facts  in  this 
case,  and  supported  by  sound  reasons,  are  the  following  proposi- 
tions :  First.  A  party  bidding  at  a  foreclosure  sale  makes  him- 
self thereby  a  party  to  the  proceedings,  and  subject  to  the 
jurisdiction  of  the  court  for  all  orders  necessary  to  compel  the  per- 
fecting of  his  purchase ;  and  with  a  right  to  be  heard  on  all  ques- 
tions, thereafter  arising,  affecting  his  bid,  which  are  not  fore- 
closed by  the  terras  of  the  decree  of  sale,  or  are  expressly  reserved 
to  him  by  such  decree.  Secondly.  Where  not  concluded  by  the 
terms  of  the  decree,  any  subsequent  rulings  which  determine  in 
what  securities  of  diverse  value,  his  bid  shall  be  made  good,  are 
matters  affecting  his  interests,  and  in  which  he  has  a  right  to  be 
heard  in  the  trial  court,  and  by  appeal  in  the  appellate  court.  In 
the  case  at  bar,  it  is  obvious  that  the  amount  of  intervening 
claims  to  be  subsequently  allowed  was  a  matter  affecting  the  in- 
terests of  the  purchaser,  and  in  terms  reserved  to  him  by  the  de- 
cree of  sale.  Supplementing  and  strengthening  this  right,  re- 
voL.  n.— 76 
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flenred  and  substantial,  is  the  recital  in  the  allowanoe  of  the  ap> 
peal  that  the  party  pnrchasinjg  is  himself  a  bondholder,  and  trostee 
and  representative  of  the  other  bondholdeiB,  which,  if  not  con- 
dasive  as  to  the  extent  of  interest  in  the  litigation,  is  not  to  be 
ignored  as  wholly  a  matter  of  surplusage,  but  ought  to  be  assumed 
as  correct,  and  which  is  not  to  be  disregarded  simply  because  the 
evidences  of  that  fact  are  not  preserved  in  the  record. 

These  conclusions  compel  an  inquiry  as  to  the  validity  of  the 
adjudications  in  respect  to  the  intervening  chums.  They  w^e 
for  the  rental  of  rolling  stock,  and  our  examination  mnst,  there- 
fore, proceed  to  the  facts  upon  which  the  adjudications  were  made. 
This  rolling  stock  was  obtained  by  the  railroad  company,  a  consol- 
idated corporation,  from  certain  manufacturers,  the  appellees 
herein,  on  contracts  of  purchase.  These  in  form  were  leases, 
but  in  substance,  and  properly  so  adjudged,  were  contracts  of 
purchase  reserving  title  in  the  vendors  until  after  the  payment  of 
certain  annual  sums,  called  '^  rents,"  and  with  the  right  to  retake 
possession  on  default  in  payment.  Full  payment  of  the  pnrdBis^ 
price  was  nev^r  made.  The  first  bills  under  which  the  receiver  was 
appointed  were  filed  August  1, 1883,  by  a  judgment  creditor.  The 
trustees  in  the  several  mortgages  were  made  parties  to  these  bills. 
They  entered  their  appearance,  and,  neither  objecting  nor  consent- 
ing, the  receiver  was  appointed.  Such  receivership  was  continued 
four  months,  and  until  December  1,  1883,  at  which  time  bills 
were  filed  by  the  trustees  for  the  foreclosure  of  their  mortgages, 
and  a  receiver  was  appointed  thereunder.  The  first  inquiry  pre- 
sented is,  whether  rentals  for  such  period  were  properly  given 
priority  over  the  mortgage  debts.  That  question  must  be  an- 
swered in  the  negative.     It  is  important  to  note  these  facts : 

First.  This  case  is  not  embarrassed  by  any  matter  of  surplus 
earnings ;  for  it  appears,  beyond  any  possibility  of  doubt,  diat, 
from  the  time  of  the  purchase  of  this  rolling  stock  to  the  time  of 
the  final  disposition  of  these  cases  the  receipts  did  not  equal  the 
operating  expenses.  There  was  no  diversion  of  the  current  earn- 
ings, either  to  the  payment  of  interest,  or  the  permanent  improve- 
ment of  the  property.  In  fact,  but  little  interest  was  ever  paid 
on  the  bonds.  St.  Louis,  etc,  R.  Co.  v.  Cleveland,  etc,  Ry.  Co., 
126  U.  8.  658,  673  ;  8  Sup.  Ct  Kep'r,  1011. 

Second.     The  receivership  was  at  the  instance  of  a  judgment 


Ekeeland  y.  Amebican  Loak  and  Tbust  Go.       g03 

'Creditor,  and  was  with  a  view  of  reaching  the  surplus  earnings  for 
the  satisfaction  of  bis  debt.  It  was  not  at  the  instance  of 
mortgagees,  nor  were  they  seeking  foreclosure  of  their  mortgages. 
They  were  asking  nothing  at  the  hands  of  the  court.  They  were 
not  asking  it  to  take  charge  of  the  property,  or  thus  impliedly 
consenting  to  its  management  of  the  property  for  their  benefit. 

Third.  This  rolling  stock  was  not  included  in  the  sale,  but  was 
returned  to  the  intervenors  upon  orders  entered  prior  to  the  decree 
of  sale.  So  that  only  that  property  was  sold  which  was  covered 
by  mortgages  executed  prior  to  any  contract  with  the  intervenors 
with  respect  to  rolling  stock,  and  it  is  the  proceeds  of  this  sale 
which  the  intervenors  are  seeking  to  appropriate.  They  cannot 
'  say  that  their  property  was  sold,  or  that  by  such  fact  they  have 
an  interest  in  the  proceeds  of  sale. 

Fourth.  The  sale  realized  only  a  small  proportion  of  the  mort- 
gage debts.  There  was  no  surplus  above  the  mortgages  for  dis- 
tribution to  the  intervenors,  or  among  general  creditors.  In  fact, 
only  a  small  fraction  of  the  mortgage  debt  was  realized. 

Fifth.  During  these  four  months,  no  demand  for  possession  or 
rental  was  made  of  the  receiver  by  any  of  the  intervenors,  or  any 
one  for  them,  with  the  single  exception  of  what  may  be  known 
as  the  ''  Grant "  claims ;  and  in  respect  to  them  the  demand  for 
possession  was  met  by  refusal  on  the  part  of  the  receiver,  and  a 
pro})osition  for  purchase  at  the  unpaid  portion  of  the  purchase- 
price,  which  proposition  was  accepted  by  such  intervenors,  but 
never  finally  carried  iuto  effect.  Upon  these  facts,  we  remark, 
first,  that  the  appointment  of  a  receiver  vests  in  the  court  no  ab- 
solute control  over  the  property,  and  no  general  authority  to  dis- 
place vested  contract  liens.  Because,  in  a  few  specified  and 
limited  cases,  this  court  has  declared  that  unsecured  claims  were 
entitled  to  priority  over  mortgage  debts,  an  idea  seems  to  have 
obtained  that  a  court  appointing  a  receiver  acquires  power  to  give 
such  preference  to  any  general  and  unsecured  claims.  It  has  been 
assumed  that  a  court  appointing  a  receiver  could  rightfully  burden 
the  mortgaged  property  for  the  payment  of  any  unsecured  in- 
debtedness. Indeed,  we  arc  advised  that  some  courts  have  made 
the  appointment  of  a  receiver  conditional  upon  the  payment  of 
all  unsecured  indebtedness  in  preference  to  the  mortgage  liens 
sought  to  be  enforced.    Can  any  thing  be  conceived  which  more 
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thoroughly  destroys  the  sacredne&s  of  contract  obligations?  One 
holding  a  mortgage  debt  npon  a  railroad  has  the  same  right  to 
demand  and  expect  of  the  court  respect  for  his  vested  and  con- 
tracted priority  as  the  holder  of  a  mortgage  on  a  farm  or  lot.  So, 
when  a  court  appoints  a  receiver  of  railroad  property,  it  has  no 
right  to  make  that  receivership  conditional  on  the  payment  of 
other  than  those  few  unsecured  claims  which,  by  the  rulings  of 
this  court,  have  been  declared  to  have  an  equitable  priority.  No 
one  is  bound  to  sell  to  a  railroad  company,  or  to  work  for  it;  and 
whoever  has  dealings  with  a  company  whose  property  is  mort- 
gaged must  be  assumed  to  have  dealt  with  it  on  the  faith  of  its 
personal  responsibility,  and  not  in  expectation  of  subsequently 
displacing  the  priority  of  the  mortgage  liens.  It  is  the  exception, 
and  not  the  rule,  that  such  priority  of  liens  can  be  displ/iced. 
We  emphasize  this  fact  of  the  sacredness  of  contract  liens  for  the 
reason  that  there  seems  to  be  growing  an  idea  that  the  chancellor, 
in  the  exercise  of  his  equitable  powers,  has  unlimited  discretion  in 
this  matter  of  the  displacement  of  vested  lins.  St.  Louis,  etc., 
E.  Co.  V.  Cleveland,  etc.,  Ey.  Co.,  125  U.  S.  658-673;  8  Sup. 
Ct.  Eep'r,  1011.  So  that  these  interveners  acquired  no  right  of 
priority  by  virtue  of  their  antecedent  contracts  of  sale. 

But  it  is  urged,  and  with  force,  that  the  court  did  not  allow 
contract  price,  but  only  rental ;  and  the  question  is  asked  :  "  May 
a  court,  through  its  receiver,  take  possession  of  property,  and  pay 
no  rental  for  it  ? "  If  it  may  legitimately  compel  the  operation 
of  the  railroad  in  the  hands  of  its  receiver  in  order  to  dischai^ 
the  obligations  of  the  company  to  the  public,  may  it  not  also,  and 
must  it  not  also,  burden  that  receivership,  and  the  property  in 
charge  of  the  receiver,  with  all  the  expenses  connected  with  the 
operation  of  the  road,  together  with  reasonable  rentals  for  the 
property  used  and  necessary  for  the  operation  of  the  road?  As 
to  the  general  answer  to  these  inquiries  we  have  no  doubt  A 
court  which  appoints  a  receiver  acquires  by  virtue  of  that  appoint- 
ment certain  rights,  and  assumes  certain  obligations,  and  the  ex- 
penses which  the  court  creates  in  discharge  of  those  obligations 
are  burdens  necessarily  on  the  property  taken  possession  of,  and 
this  irrespective  of  the  question  who  may  be  the  ultimate  owner, 
or  who  may  have  the  preferred  lien,  or  who  may  invoke  the  re- 
ceivership.    So  if,  at  the  instance  of  any  party  rightfully  entitled 
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thereto,  a  court  should  appoint  a  receiver  of  property,  the  same 
being  railroad  property,  and,  therefore,  under  an  obligation  to  the 
public  of  continued  operation,  it,  in  the  administration  of  such 
receivership,  might  rightfully  contract  debts  necessary  for  the 
operation  of  the  road,  either  for  labor,  supplies  or  rentals,  and 
make  such  expenses  a  prior  lien  on  the  property  itself ;  and  it  is 
in  reliance  on  this  general  proposition  that  the  interveners  insist 
on  an  affirmance  of  the  decree.  But  as  against  this  we  are  con- 
fronted with  these  facts :  The  court  never  made  any  order  for  the 
rental  of  this  rolling  stock,  and  the  situation  of  all  the  parties 
during  this  four  months'  receivership  was  this:  The  railroad 
company,  with  its  franchises  for  building  and  operating  a  railroad, 
was,  in  equity,  whatever  may  have  been  the  location  of  the  legal 
title,  the  owner  of  reialty  subject  to  certain  fixed  mortgage  in- 
debtedness, and  of  personalty,  the  rolling  stock  in  question,  subject 
to  certain  fixed  liens.  The  creation,  in  the  first  instance,  of  those 
liens,  gave  to  neither  lien-holder,  as  against  the  other,  priority  in 
payment  otherwise  than  in  respect  to  the  property  specially  charged 
with  those  liens.  The  holder  of  the  lien  on  the  real  estate  could 
not  insist  that  both  the  real  estate  and  the  personalty  should  be 
subjected  to  the  payment  of  his  debt,  before  payment  to  the  holder 
of  the  hen  on  the  personalty  of  his  claim,  out  of  the  proceeds  of 
its  sale.  Neither,  on  the  other  hand,  could  the  holder  of  the  lien 
on  the  personalty  insist  that  his  lien  should  be  first  paid  out  of 
any  proceeds  of  the  realty.  .  Each  was  limited  to  liis  priority  of 
right  on  the  property  on  which  his  lien  rested. 

Under  those  circumstances,  neither  the  holder  of  the  lien  on  the 
real  or  the  personal  property  moving  in  the  premises,  a  general 
creditor  of  the  common  debtor  invoked  for  the  payment  of  his  debt 
the  intervention  of  a  court  of  equity,  and  the  possession  of  all  the 
property  charged  with  these  two  liens,  and  its  operation  with  a 
view  to  the  collection  of  his  unsecured  claim  The  operation  of 
the  road  during  that  receivership  did  not  pay  the  operating  ex- 
penses. May  the  holder  of  a  lien  on  the  real  estate  insist  that 
the  deficiency  be  charged  to  the  holder  of  the  lien  on  the  person- 
alty, or  that  the  latter  shall  become  liable  to  the  former  for  the 
rental  of  its  property  ?  Unquestionably  not.  Neither  lien-holder 
asking  the  aid  of  the  court,  no  obligation  was  assumed  by  either 
in  respect  to  the  management  of  the  property  as  against  the  other. 
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If  the  operation  of  the  property  seized  by  the  receiver  did  not 
result  in  the  payment  of  the  operating  expenses,  and  the  ocHnmon 
debtor  was  nnable  to  pay,  the  harden  of  the  deficiency  is  as  prop- 
erly cast  upon  the  holder  of  a  lien  npon  the  personalty  as  opon 
the  holder  of  a  lien  npon  the  realty  ;  and  when  the  court,  in  the 
administration  of  the  reoeiverBhip,  thereafter  retnms  the  person- 
alty to  the  holder  of  the  liens  npon  it,  such  lien^holder  mnst  be 
content  to  be  relieved  from  any  burden  for  a  pro  rata  share  of 
the  deficiency,  and  has  no  equity  to  claim  that  he  shall  be  not 
only  thus  relieved,  but  that  he  may  also  chai^  upon  the  realty, 
to  the  detriment  of  the  lien-holder  thereon,  both  the  entire  burden 
of  the  deficiency,  and  compensation  to  him  for  the  use  of  his- 
property.  Hence,  it  follows  that  neither  by  reason  of  a  contract 
of  purchase  of  the  rolling  stock,  nor  by  its  use  for  four  months 
at  the  instance  of  a  general  creditor,  was  any  burden  cast  upon 
the  holder  of  a  lien  npon  the  real  estate  for  the  non-payment  of 
such  contract^price  or  the  rental  value.  The  court,  therefore, 
erred  in  charging  rental  value  of  the  rolling  stock  during  those 
four  months  as  a  prior  lien  upon  the  realty. 

On  the  1st  of  December,  1883,  however,  the  situation  was 
changed.  At  that  time  the  mortgagees  upon  the  realty  com- 
menced suits  to  foreclose  their  mortgages,  and  at  their  instance  a 
receiver  was  appointed  for  all  the  property,  both  real  and  per- 
sonal. In  respect  to  the  question  here  involved,  the  case  is  as 
though  this  was  the  commencement  of  judicial  proceedings,  and 
in  that  respect  the  attitude  is  this:  The  railroad  company  owned 
real  and  personal  property,  each  subject  to  a  separate  lien.  The 
holder  of  the  lien  upon  the  realty  commences  suit  to  foreclose  its 
lien,  and  asks  the  court  to  take  possession,  through  its  receiver, 
of  both  the  real  and  personal  property.  In  the  latter  it  had  a 
remote  interest,  thougli  subordinate  to  existing  liens.  The 
court,  responding  to  its  demands,  takes  possession  of  all  the 
property,  real  and  personal.  Now,  when  the  holder  of  a  first 
lien  upon  the  realty  alone  asks  the  court  of  chancery  to  take 
possession  not  only  of  the  real,  but  also  of  personal  prop- 
erty used  for  the  benefit  of  the  real,  that  application  is 
a  consent  on  its  part  that  the  rental  value  of  the  person- 
alty thus  taken  possession  of,  and  operated  for  the  benefit  of  the 
realty,  shall  be  paid  in  preference  to  its  own  claim.     The  proposi- 
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tioD  is  a  simple  one.  The  application  may  not  be  a  consent  that 
the  contract-price  of  the  personalty  shall  be  paid  in  preference  to 
his  lien,  bat  it  certainly  is  a  consent  that  the  rental  valae  of  that 
personalty  during  the  time  of  the  possession  by  the  receiver  ap- 
pointed at  his  instance  may  have  priority  to  his  claim.  If  the 
holder  of  a  Hen  upon  the  realty  does  not  think  that  the  continned 
possession  of  the  personalty  is  a  benefit  to  his  lien,  he  should  simply 
omit  the  personalty  from  lus  bill,  and  ask  the  court  to  take  posses- 
sion of  the  realty  alone.  But,  either  because  he  believed  that  the 
possession  of  the  personalty  was  necessary  for  the  operation  of  the 
railroad,  and  the  security  of  his  claim,  or  else  because,  by  virtue 
of  his  secondary  right,  he  expected  to  pay  for  the  personalty,  and 
retain  both  the  personalty  and  the  realty,  he  has  had  the  court 
take  possession  of  both  by  its  receiver ;  and  by  that  act,  although 
subs^nently  the  personalty  was  returned  to  the  holder  of  the  lien 
upon  it,  he  consented  to  the  payment  of  reasonable  rental  pending 
the  receiver's  possession.  The  conclusion  is  irresistible,  that, 
under  the  circumstances,  reasonable  rental  value  was  properly  al- 
lowed as  a  prior  claim  to  the  mortgage  indebtedness.  Indeed,  we 
no  not  understand  that  counsel  for  appellant  seriously  contest  this 
proposition.  Their  contention  substantially  is  that  the  basis  of 
such  rental  value  was  wrong ;  that  the  rental  should  only  be  on 
the  basis  of  actual  use  —  the  "  mileage  system,"  as  it  is  known  in 
railroad  parlance;  that  in  fact  the  railroad  company  had  acquired 
too  much  rolling  stock,  and,  so  averaging  it,  the  mileage  was  quite 
small ;  whereas  the  master,  as  approved  by  the  court,  fixed  the 
rental,  not  at  actual  mileage,  but  at  a  reasonable  value  irrespective 
of  the  actual  use.  We  think  that  the  decision  of  the  court  was 
right.  The  initiative  in  the  matter  was  taken  by  the  trustees. 
They  asked  by  their  bill  that  the  court  take  possession  of  all  the 
personalty.  If  more  was  taken  possession  of  than  was  needed,  it 
was  their  mistake. 

The  court  is  not  to  be  assumed  to  be  an  experienced  railroad 
manager,  knowing  exactly  the  amount  of  rolling  stock  needed  for 
the  operation  of  the  road.  It  may  justly  assume  that  what  had 
been  contracted  for  was  necessary ;  and,  if  the  trustees  ask  that 
all  may  be  taken  possession  of,  it  may  act  upon  that  as  a  declara- 
tion that  all  is  necessary,  and  that  rental  value  is  to  be  paid  for 
all.     Theirs  is  the  inquiry,  and  not  the  court's.     It  is  a  mistake 
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to  suppose  that  their  duties  in  respect  to  the  foreclosure  proceed- 
logs  are  formal  merely,  or  limited  to  the  employment  of  counsel 
and  the  handling  of  securities.  They  assume  all  the  obligations 
of  a  party  to  the  suit.  They  are  charged  with  the  care  of  the  en- 
tire mortgage  interest.  They  ask  and  receive  large  allowances 
for  caring  for  that  interest ;  and  it  is  a  part  of  their  duty  to  make 
examination,  and  become  fully  informed,  in  respect  to  the  prop- 
erty, its  liens,  what  is  needed  for  its  operation,  and  what  can  pru- 
dently and  safely  be  dispensed  with.  Upon  such  information 
their  application  should  be  based. 

It  is  true  the  court  is  not  concluded  by  ;their  representations, 
but  its  information  is  in  the  first  instance  derived  therefrom,  and 
it  may  and  does  generally  act  upon  them ;  and  its  action  based  on 
them  must  be  held  to  be  conclusive,  so  far  as  concerns  the  in- 
terest they  represent,  in  respect  to  all  liabilities  and  obligations 
flowing  from  the  possession  of  a  receiver.  Whatever  action  the 
court  may  take  thereafter,  on  information  furnished  by  its  re- 
ceiver or  by  them,  or  otherwise,  in  respect  to  the  property  not 
primarily  chargeable  with  their  lien,  its  first  action  is  the  recog- 
nition of  the  validity  of  their  application  ;  and  the  taking  posses- 
sion of  all  the  property  they  name  is  in  reliance  upon  their  repre- 
sentation that  all  is  needed  for  the  operation  of  the  railroad,  and 
that  they  consent  either  to  the  payment  of  the  unpaid  purchase- 
price  of  any  property  thus  taken  possession  of,  or  a  reasonable  ren- 
tal for  the  use  of  the  same.  Consider  for  a  moment  the  ordinary 
experience  of  railroad  building,  as  developed  in  the  story  of  this 
case.  The  franchise  is  acquired,  the  corporation  organized,  and  a 
first  mortgage  placed  upon  the  property,  with  the  usual  "after- 
acquired  property  "  clause  in  it.  The  construction  of  the  railroad 
proceeds.  It  is  finished.  Boiling  stock  is  necessary,  and  the  cor- 
poration acquires  it  under  conditional  contracts  of  purchase.  The 
enterprise  is  a  failure.  The  mortgage  interest  is  unpaid.  The  trus- 
tee, discharging  its  duty,  is  bound  to  know  that  the  rolling  stock  is 
held  subject  to  the  liens  attending  its  purchase.  It  asks  the  court  to 
take  possession,  not  alone  of  the  realty,  but  also  of  the  rolling  stock 
thus  acquired  and  held.  The  application  is  not  resisted.  The 
court  is  ignorant  of  the  history  of  the  enterprise.  It  sustains  the 
application,  and  appoints  a  receiver,  and  the  rolling  stock  is  taken 
possession  of  by  that  receiver.    Can  it  be  held  that  such  posses- 
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sion,  taken  at  the  instance  of  the  trastee,  casts  no  burden  on  the 
road,  either  for  purchase-price  or  rental  prior  to  the  claim  of  the 
original  mortgage  ?  Can  the  trustee  forcibly,  through  the  power 
of  a  court,  compel  an  appropriation  of  this  rolling  stock  for  the 
benefit  of  the  property  subject  to  its  lien  without  compensation  ? 
Does  not  its  application  for  possession  carry  with  it  an  assent  that 
rental  for  such  rolling  stock  shall  be  first  paid,  as  one  of  the  ex- 
penses of  the  receivership  which  it  has  invoked  ?  But  one  answer 
can  be  made  to  this  inquiry,  and  that  is,  that  its  application  is  a 
consent  to  the  payment  of  reasonable  rental  during  the  possession 
of  the  receiver — a  rental  not  based  upon  the  use  actually  made  by 
the  receiver,  but  on  the  ordinary,  value  of  the  rental  of  such  prop- 
erty. So,  although  it  may  be  true,  as  claimed  by  counsel,  that  more 
was  taken  possession  of  than  was  needed,  and  that  there  was  only 
a  limited  use  of  each  car  and  engine,  yet  the  case  is  to  be  taken  as 
though  ^1  were  needed,  and  full  use  made  of  all ;  and  that  sum 
which  would  be  reasonable  rental  value  for  such  use  should  be 
paid.  Such  valae  is  not  to  be  determined  by  the  amount  of  actual 
use,  but  by  what  in  the  first  instance,  and  before  the  use  had 
been  had,  would  be  adjudged  a  reasonable  rental  value.  Upon  such 
basis,  no  complaint  can  be  made  of  the  amount  fixed  by  the  court, 
reducing,  as  it  did,  the  amount  reported  by  the  master. 

These  are  the  only  matters  which,  by  the  exceptions  filed  to  the 
master's  report  respecting  rentals,  were  reserved  for  our  consider- 
ation. Our  conclusion,  therefore,  in  the  two  cases,  is  that  the 
decrees  must  be  reversed,  and  the  cases  remanded  with  instruc- 
tions to  strike  out  all  allowances  for  rental  prior  to  December  1, 
1883,  the  time  when  the  receiver  was  appointed  at  the  instance  of 
the  mortgagees,  and  to  allow  the  rentals  as  fixed  for  the  time  sub- 
sequent thereto. 

Counsel  for  the  Grant  claims  expressly  stated  in  open  court,  in 
his  argument,  that,  in  case  certain  appeals  from  the  sixth  circuit 
were  afiirmed,  there  might  result  a  double  allowance  to  his  clients, 
which  they  did  not  insist  upon.  As  the  details  and  snm  are  not 
clearly  presented,  we  can  only  say  that  this  matter  must  be  taken 
into  account  in  the  subsequent  disposition  of  the  cases. 

Reversed. 

« 

Bradley,  J.,  dissents. 
VOL.  n.— 77 


6]0    Pbnk  Oas  Goal  Go.  v.  Vxbsailles  Fuel  Gas  Ga 
PsNN  Gas  Coal  Co.  y,  Yebsaillbs  Fukl  Gab  Co. 

(19AU.  B.(I83;  — Penn.St. .) 

1.  EMonsNT  Domain.  Riobt  of  Sc7b.Surfacb  Pbofribtob.  Ikjunctiov. 
The  plaintiff,  a  coal  companjr,  owned  the  coal  beneath  a  tract  of  land  with  the 
right  to  remove  all  the  coal  withoat  regard  to  the  effect  of  anch  removal  apon 
the  Barfaoe.  The  defendant  gas  oompanj  soaght  to  lay  its  pipes  across  the 
sarfaoe  of  the  tract  withoat  compensation  to  the  coal  oompanj.  Held,  that  the 
effect  of  the  entrjr  hy  the  defendant  under  the  power  of  eminent  domain  was 
to  take  for  the  public  use  the  right  of  subjacent  support  and  that  the  plaintiff 
was  entitled  to  an  injunction  to  restrain  such  entry  until  compensation  was 
i  made,  unless  the  defendant  would  agree  to  be  bound  by  the  release  of  the 

right  of  support  which  the  owner  of  the  surface  had  made,  or  would  give  se- 
curity for  the  payment  of  damages  as  required  by  law. 


I 


Marchand  dk  Gaither  and  M,  Hampton  Todd  for  appellants. 
Knox  <&  Reed  and  Moorhsad  &  Head  for  appellee. 

Williams,  J.  The  coal  company  is  the  owner  of  the  coal  un- 
der a  large  body  of  land  in  Westmoreland  county,  the  surface  of 
which  belongs  to  others.  In  granting  the  coal,  the  owners  of  the 
land  released  their  right  to  the  support  of  the  surface,  so  that  the 
coal  company  has  the  right  to  remove  all  the  coal  without  regard 
to  the  effect  of  such  removal  on  the  surface.  The  gas  company 
desires  to  lay  its  main  line  for  the  transportation  of  natural  gas, 
a  fuel,  upon  and  across  these  lands.  The  transportation  of  natural 
gas  has  been  declared  a  public  use,  and  the  right  of  eminent  do- 
main conferred  upon  companies  organized  for  the  purpose  of  pro- 
viding transportation  for  it  by  the  act  of  29th  May,  1885.  The 
gas  company  appears  to  have  entered  lawfully  upon  the  surface 
for  the  purpose  of  laying  its  line  of  pipe,  and  to  have  proceeded 
on  the  theory  that  the  owners  of  the  underlying  estate  in  the  coal 
were  not  injured  by  their  entry  upon  the  surface,  and  had  no 
right  to  be  heard.  The  learned  judge  who  heard  the  case  adopted 
this  view,  and  held  that  the  gas  company  could  not  be  required  to 
give  a  bond  to  the  coal  company  for  going  over  the  surface  which 
did  not  belong  to  them,  but  nevertheless  sustained  the  plaintiff's 
bill,  and  made  a  decree  regulating  the  manner  in  which  the  pipes 
should  be  laid  on  the  surface,  so  as  to  guard  against  injury  to  the 
underlying  coal,  as  welLas  it  was  practicable  to  do. 

Just  how  these  positions  are  reconcilable,  it  might  be  difficult 
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to  see.  Our  present  inquiry  relates  to  the  first  of  them.  If  an 
«Dtrj  liad  been  made  on  these  lands  under  the  right  of  eminent 
domain  before  the  coal  had  been  separated  from  the  surface  by 
sale,  the  corporation  making  such  entry  would  have  acquired  a 
right  both  to  the  surface  and  to  the  support  of  the  surface  by  the 
underlying  coal,  or  so  much  thereof  as  would  be  needed  for  that 
purpose.  The  loss  in  value  to  the  tract  by  reason  of  the  appro- 
priation of  part  of  the  coal  to  the  support  of  the  surface  is  a 
proper  subject  for  compensation  by  the  viewers  appointed  to  assess 
damages.  Searle  v.  Railroad  Co.,  38  Penn.  St.  57 ;  Railroad  Co. 
v.  Balthaser,  119  Penn.  St.  472;  13  Atl.  Rep'r,  294. 

This  is  to  be  ascertained,  not  by  a  calculation  of  the  quantity  ot 
the  coal,  but  by  the  effect  of  the  appropriation  on  the  tract  as  a 
whole.  "  The  railroad  company,"  as  was  said  by  Lowrie,  0.  J., 
*^  gets  no  title  to  the  coal  further  than  it  is  needed  to  support  the 
surface ; "  but  they  did  acquire,  beyond  all  questions,  the 
right  to  such  support,  without  which  the  right  to  the  surface 
would  have  possessed  but  little  value.  It  was,  so  to  speak, 
appurtenant  to  the  surface,  and  was  acquired  with  it.  What  is 
the  effect  of  the  severance  of  the  coal  from  the  surface  1  If  the 
sale  of  the  coal  be  made  in  the  usual  manner,  the  purchaser  takes 
it,  subject  to  the  burden  of  surface  support,  and  cannot  remove  it 
without  leaving  a  sufficient  quantity  to  support  the  surface.  Jones 
V.  Wagner,  66  Penn.  St.  429 ;  Carlin  v.  Chappel,  101  Penn.  St. 
348.  An  entry  in  that  case  upon  the  surface  has  the  same  effect 
as  though  made  before  the  sale  of  the  coal,  and  the  right  to  sur- 
face support  residing  in  the  owner  of  the  surface  passes  to  the 
corporation  when  it  appropriates  the  surface.  If,  in  addition  to 
severing  the  coal  from  the  surface  by  a  sale,  the  owner  releases 
his  vendee  and  the  underlying  estate  from  the  obligation  of  sur- 
face support,  the  release  is  binding  upon  him,  and  those  taking 
title  from  him,  but  it  cannot  bind  the  state,  or  its  grantee  enter* 
ing  by  virtue  of  the  title  paramount  residing  in  the  sovereign. 
The  right  of  eminent  domain  cannot  be  abridged  or  defeated  by 
the  contracts  between  private  owners,  or  by  the  release  of  the 
owner  of  the  surface.  An  entry  by  the  state  upon  the  surface  is 
an  entry  upon  the  subjacent  strata,  so  far  as  they  are  necessary  to 
support  the  surface  for  the  purposes  of  the  canal,  railroad,  pipe- 
line or  other  structure  to  be  built  thereon.    If  the  corporation 
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makiDg  the  entry  has  no  knowledge  that  the  riglit  of  support  has 
been  released,  or'if  it  fails,  for  any  reason,  to  tender  a  bond  to 
the  owner  of  the  coal,  the  remedy  of  the  owner  is  by  bill  to  re- 
strain, or  by  a  proceeding  to  obtain  an  assessment  of  the  damages 
sustained.  If  the  latter  mode  be  adopted,  the  amount  of  support 
needed,  the  probable  length  of  time  the  structure  may  remain  in 
place,  the  possible  danger  from  its  use,  are  elements  that  enter 
into  the  calculation  of  the  damages  to  the  extent  that  they  may 
affect  the  market  value  of  the  underlying  estate,  but  not  other- 
wise. If  the  proceediug  by  bill  be  chosen,  we  see  no  reason  why 
the  owner  of  the  subjacent  stratum  has  not  a  right  to  I'equire 
security  to  be  given  before  the  appropriation  of  his  coal  to  the 
support  of  the  surface  is  made  by  the  corporation  entering  upon 
the  surface  for  the  construction  of  its  railroad,  canal  or  other  line 
of  transportation.  As  we  have  already  said,  the  character  of  the 
structure  to  be  put  upon  the  surface,  the  use  to  which  it  is  de- 
voted, the  depth  below  the  surface  at  which  the  vein  of  coal  is 
found,  and  the  regularity  of  the  geological  formation,  are  cir- 
cumstances to  be  taken  into  account  in  determining  the  amount  of 
6upiK>rt  needed,  and  of  the  compensation  to  which  the  ooal-owner 
is  entitled. 

If  the  corporation  feels  that  its  works  are  of  such  a  character, 
or  of  so  temporary  a  nature,  or  for  the  transportation  of  a  com- 
modity so  soon  to  be  exhausted,  as  to  render  appropriation  of  the 
underlying  estate  to  the  support  of  the  surface  unnecessary,  it  may 
file  a  stipulation,  agreeing  to  be  bound  by  the  release  of  the  owner 
of  the  surface,  and  to  accept  the  risk  of  subsidence  which  such 
release  involves.  If  it  does  not  do  this,  support  is  acquired,  as 
matter  of  law,  by  an  entry  under  the  right  of  eminent  domain, 
and  is  a  proper  subject  for  compensation,  not  by  estimating  the 
value  of  the  coal  in  place  that  may  be  needed  for  support,  but  by 
the  effect  of  the  appropriation  on  the  price  or  value  of  the  under- 
lying estate. 

Upon  the  other  question  —  that  of  the  precautions  neoesary  to 
be  taken  in  laying  the  pipe  so  as  to  secure  the  coal  owners  from 
danger  —  the  order  made  would  seem,  for  the  present  at  least,  a 
sufficient  protection.  If  it  shall  hereafter  appear  inadequate,  there 
is  no  reason  to  doubt  that  such  fui*ther  order  will  be  made  as  may 
then  seem  necessary.    The  only  error  of  the  court  below  was  in 
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holding  that  the  owners  of  the  coal  had  no  standing,  and  no  right 
to  be  heard,  on  the  question  of  compensation,  because  the  pipe 
was  not  laid  on  their  estate,  but  on  the  surface,  which  was  owned 
by  others.  The  court  should  have  granted  the  injunction  prayed 
for,  unless  the  corporation  joined  in  or  agreed  to  be  bound  by  the 
release  of  support  by  tlie  owners  of  the  surface,  or  gave  security, 
as  required  by  law,  for  the  payment  of  the  damages  to  be  assessed 
for  such  support. 

The  decree  is  reversed  so  far  as  relates  to  this  subject,  and  the 
learned  judge  is  directed  to  proceed  to  a  disposition  of  the  motion 
for  a  preliminary  injunction  upon  the  principles  now  laid  down, 
i*efusing  it  if  either  security  or  a  release  be  given,  and  granting  it 
if  both  be  withheld. 

The  rule  of  this  court  is  not  to  file  an  opinion  in  cases  relating 
to  preliminary  injunctions.  These  cases  are  made  an  exception, 
because  the  question  involved  is  new,  and  because  it  has  seemed 
probable  that  an  expression  of  our  views  at  this  time  might  sim- 
plify, if  it  did  not  wholly  save,  future  litigation  in  them. 

Bminent  domain  —  support  of  road-bed. —  It  has  been  held  that  a  rail- 
road companj,  ia  condemning  a  right  of  wajr  through  a  vein  of  oOal  under- 
ground,  oonld  not  take  less  than  a  way  for  its  road  and  so  much  of  the  coal 
and  strata  underneath  as  was  necessary  for  its  support.  DeCamp  y.  Hibemia 
Underground  R.  Co.,  47  N.  J.  L.  48;  S.  C.  affirmed,  47  N.  J.  L.  518,  and  see 
Brown  v.  Corey,  48  Peon.  St.  495;  Matter  of  Hartford  &  Conn.  Western  R. 
Co.,  65  How.  Pr.  188. 


Cody  v.  New  York  &  N.  E.  R.  Oo. 

(24  N.  B.  R.  402;  151  Mass.  402.) 

1.  Carriers  of  Passengers.  Collision.  Contributort  Nboligbncb. 
Plaintiff  was  riding  in  a  compartment-car,  on  one  of  the  defendant's  trains.  Be- 
ing aware  from  his  knowledge  of  the  movement  of  trains  that  there  was  seri- 
ous danger  of  a  collision,  he  went  into  the  baggage  compartment  and  stood  by 
the  door,  prepared  to  jump,  and  did  jump  just  before  the  collision  which  hap- 
pened, and  was  injured.  Held,  that  if  the  negligence  of  the  defendant  had 
placed  him  in  a  peril  where  jumping  was  a  reasonable  precaution,  it  was  lia- 
ble, even  if  the  plaintiff  might  safely  have  retained  his  seat. 

2.  Held,  also,  tliat  whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence  in  leaving  his  seat  and  going  into  the  baggage   compartment  for  the 
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purpoM  be  did,  wts  a  qnestioii  for  the  jaiy  mod  jadgment  for  the  pUiatiff 
mfflrmed. 

S.  B.  Allen  for  plaintiff.  JB.  K  BoUeSj  JR.  M.  SaltoMtaU  and 
a.  />.  WedonrSmith  for  defendant. 

Dkyenb,  J.  It  was  admitted  that  the  collision  between  the 
train  on  which  the  plaintiff  was  a  passenger  and  another  train^ 
coming  in  the  opposite  direction,  occurred  throngh  the  negligence 
of  defendant's  servants.  The  question  for  the  jury  was  only 
whether  the  plaintiff  was  himself  in  the  exercise  of  dne  care,  or 
was  guilty  of  negligence  which  contributed  to  his  injury.  The 
plaintiff  had  taken  his  seat  in  that  portion  of  the  compartment-car, 
used  also  for  the  baggage,  which  was  appropriated  to  smokers^ 
and  was  reading  his  paper  when  the  train  started.  He  did  not  at 
first  notice  that  the  train  had  commenced  its  journey,  but  after  it 
was  fairly  under  way  observed  it,  and  was  aware,  from  his  knowl- 
edge of  the  time  of  the  trains,  that  it  was  in  serious  danger  of  a 
collision,  which  might  occur  at  any  moment  He  threw  down  hia 
cigar,  passed  into  the  baggage  portion  of  the  compartment^^r, 
stood  at  the  door  with  liis  hand  opon  the  knob  prepared  to  jump, 
and  did  jump  just  before  the  two  trains  collided.  If  a  passenger 
is  in  so  dangeroas  a  situation,  by  reason  of  the  peril  arising  from 
an  accident,  for  the  occurrence  of  which  those  who  undertake  to 
transport  him  are  responsible,  as  to  render  his  jumping  a  reason- 
able precaution,  and  is  injured  thereby,  they  are  answerable  to 
him  in  damages,  even  if  he  might  safely  have  retained  his  seat. 
Ingalls  V.  Bills,  9  Mete.  1 ;  Sears  v.  Dennis,  105  Mass.  310; 
Worthen  v.  Railway  Go.,  125  Mass.  99;  Linneka  v.  Sampson,  126 
Mass.  506. 

It  is  the  contention  of  the  defendant  that  the  action  of  the 
plaintiff,  in  going  into  the  baggage  compartment,  shows  a  lack  of 
duA  care  on  his  part  which  shonld  prevent  him  from  maintaining 
this  action ;  that  he  was  wrongfully  there,  withoat  any  justifying 
emergency ;  and  thus  that  he  assumed  all  the  risks  incident  thereto. 
Bates  V.  Railroad  Co.,  147  Mass.  255,  265;  17  I«.  E.  RepV,  633. 
The  plaintiff  did  not  go  into  the  baggage  compartment  for  the 
purpose  of  being  there  transported,  but  in  order  to  do  something 
to  save  himself  if  a  collision  occurred.  He  was  accustomed  to 
the  management  of  railroads,  had  often  worked  upon  them,  and 
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might  expect  that  he  could,  with  a  reasonable  chance  of  safety, 
leap  from  the  train  when  collision  was  imminent.  The  defendant 
urges  that  as  by  his  own  admissions  it  appears  that  plaintiff  knew 
that  the  place  he  assumed  was  more  dangerous  than  that  he  left, 
and  that  the  rear  car  was  the  safest  place  in  the  train,  these  facts 
are  conclusive  that  the  plaintiff  was  negligent  in  going  there.  No 
such  conclusion  follows.  The  place  where  he  sat  and  the  rear  car 
were  safer  if  plaintiff  proposed  to  do  nothing  to  extricate  himself 
from  the  peril  in  which  the  defendant  had  placed  him.  He  could 
not  in  either  place  ascertain  when  the  collision  would  take  place, 
and  could  there  only  abide  the  shock.  Nor  could  he  get  to  the 
end  of  the  rear  car  without  danger.  He  could  not  tell  when  the 
collision  would  occur.  It  might  be  that  he  would  be  thrown 
down  in  passing  from  one  car  to  the  other,  or  in  walking  along  the 
alley  of  the  car  with  his  back  to  the  engine,  when  he  would  be  in 
most  serious  danger.  Even  if  all  the  passengers  in  the  two  cars 
who  remained  in  their  seats  in  ignorance  of  the  impending  danger, 
had  escaped  without  injury,  it  would  not  be  conclusive  that  tlie 
plaintiff  was  guilty  of  negligence  in  going  into  the  baggage-car,  or 
had  recklessly  or  unwisely  misjudged  what  was  prudent  for  him 
to  attempt.     Buel  v.  Eailroad  Co.,  31  N.  Y.  314,  318. 

The  prudence  of  the  plaintiff's  conduct  is  not  necessarily  to  be 
tested  by  the  results  of  the  accident  to  others  in  a  different  posi- 
tion. Even  if  it  were,  as  the  case  reported  shows  that  serious  in- 
jury did  result  to  those  who  were  sitting  or  moving  in  those  parts 
of  the  train  appropriated  to  passengers,  it  is  entirely  possible  that 
plaintiff  would  have  sustained  more  serious  injury  if  he  had  re- 
mained in  his  seat,  or  had  attempted  to  reach  the  end  of  the  rear 
car,  than  he  did  by  his  action.  The  question  whether  the  plaintiff 
acted  with  due  and  reasonable  care,  under  all  the  circumstances, 
was  one  peculiarly  for  the  jury,  and  was  submitted  under  proper 
instructions. 

Exceptions  overruled. 

See  note  to  Bachanaa  v.  West  Jeney  B.  Co.,  1  Am.  B.  R.  &  Corp.  Rep. 
686. 
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Chicaoo  City  Ry.  Co.  v.  Pblletie^. 

(W  N.  B.  R.  770;  —  HI. .) 

1.  HORBB  RaILBOADS.  EJECTING  PA88BKGEB.  INBTRUCTIOKS.  Plaintiff 
sued  for  being  forcibly  ejected  from  defendant's  car.  The  defense  was  that 
the  plaintiff  refused  to  pay  his  fare  and  used  indecent  and  abasive  language. 
Among  other  things  the  court  instructed  the  jury  in  effect  that  though  the 
plaintiff  did  not  pay  his  fare,  yet  if  the  defendant's  servants  threw  him  off 
while  the  car  was  in  motion,  without  warning  and  with  unnecessary  violence, 
the  defendant  would  be  liable .     Held,  the  instruction  was  correct. 

2.  Conduct  of  Pasbenoer  Jubtiftiko  Expulsion.  The  mere  fact  that  a 
passenger  uses  vulgar  or  abusive  language  so  as  to  attract  the  attention  of  other 
passengers  and  refuses  to  desist  upon  request,  will  not  justify  his  removal. 
His  conduct  should  be  such  as  is  calculated  to  annoy  and  disturb  his  fellow- 
passengers. 

C.  M.  Hardy  for  appellant.     F,  W,  Tourtellotte  for  appellee. 

Baker,  J.  This  was  an  action  by  appellee  against  appellant, 
in  the  superior  court  of  Cook  county,  to  recover  for  personal  in- 
juries, alleged  to  have  been  received  by  appellee  by  being  forcibly 
ejected  from  the  cars  of  appellant,  and  thrown  violently  upon  the 
ground,  and  under  the  feet  of  a  horse,  etc.  A  trial  resulted  in  a 
verdict  for  appellee,  assessing  his  damages  at  $2,500.  Motion  for 
a  new  trial  was  overruled,  and  judgment  was  rendered  on  the  ver- 
dict, which  judgment,  on  appeal  to  the  appellate  court,  was  af- 
firmed, and  the  railway  company  prosecutes  this  further  appeal. 

The  general  issue  was  filed,  and  a  plea  justifying  putting  appel- 
lee from  the  cars,  etc.,  which  set  up  the  rnles  of  the  company  to 
collect  fare  from  each  passenger,  and  requiring  the  conductors  not 
to  allow  any  indecent  language  or  improper  conduct  on  appellant^s 
cars ;  and  if  any  passenger  should  behave  with  gross  impropriety, 
or  refuse  to  pay  fare,  the  conductor  should  stop  the  car  and  eject 
the  passenger,  using  no  more  force  than  was  necessary ;  and  al- 
leging that  the  appellant,  when,  etc.,  refused  to  pay  fare,  and  be- 
came abusive,  employed  profane  and  indecent  language,  and  be- 
haved otherwise  with  gross  impropriety  ;  that  the  car  was  filled 
with  passengers,  etc.,  and  the  conductor,  while  the  car  was  stand- 
ing, gently  laid  his  hands  upon  him,  and  removed  him,  etc.,  using 
no  more  force  than  was  necessary,  as  he  lawfully  might.  Issue 
was  taken  upon  this  plea  of  justification,  and  it  was  upon  it  that 
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the  case  was  mainly  contested.  Looking  into  the  evidence  we 
find  that  there  is  a  sharp  conflict ;  and  the  jury  would  have  been 
warranted  in  finding  either  that  appellee  paid  his  fare,  or  refused 
to  do  so,  or  that  he  was  guilty  of  gross  impropriety,  to  the  disturb- 
ance and  annoyance  of  passengers  on  the  car,  or  that  he  was  not, 
as  they  gave  credence  to  the  witnesses  upon  the  one  side  or  the 
other.  In  this  state  of  case  three  instructions  were  given  upon 
each  side,  of  which  no  complaint  is  made,  except  as  hereinafter 
stated.  The  law  bearing  upon  the  issues  was  given  with  substan- 
tial accuracy. 

Appellant,  however,  insists  that  the  court  erred  in  giving  the 
first  instruction  in  the  series  for  appellee.  It  was  as  follows :  "  (1) 
The  jury  are  instructed  that,  even  if  the  jury  believe  from  the 
evidence  that  the  plaintiiS  did  not  pay  his  fare,  or  some  one  pay 
it  for  him,  when  riding  on  the  defendant's  car,  and  the  conductor 
of  the  said  defendant's  car,  then  in  charge  of  the  car,  did  not  un- 
dertake to  remove  him  in  a  peaceable  manner,  using  no  more  force 
than  was  necessary,  but  pushed  or  threw  him  off  the  car  while  the 
car  was  in  motion,  and  without  any  immediate  warniug,  and  he 
was  injured  thereby,  then  the  defendant  is  liable  for  such  injury 
and  damage."  The  criticism  made  is  that  the  instruction  ignored 
the  right  of  the  conductor  to  eject  appellee  from  the  car  for  such 
misconduct  as  would  disturb  other  passengers  that  the  company 
were  required  to  protect.  The  instruction  was  not  directed  to  the 
right  to  eject  appellee,  but  to  the  manner  of  doing  it ;  and  it 
could  not  have  been  understood  as  excluding  from  the  jury  a  con- 
sideration of  the  testimony  tending  to  show  misconduct  on  his 
part.  Other  instructions  told  the  jury  that  the  conductor  would 
be  justified  in  putting  appellee  off  the  car  for  using  vulgar  and 
indecent  language  in  a  voice  loud  enough  to  annoy  or  disturb 
other  passengers.  While  this  would  be  true,  the  law  would  not 
justify  unreasonable  and  excessive  force,  or  permit  his  removal 
from  the  car  at  a  place  or  under  circumstances  dangerous  to  his 
life  or  limb.  The  instruction  complained  of  went  only  to  that 
branch  of  the  case,  and  correctly  stated  the  law. 

It  also  urged  that  the  court  erred  in  modifying  appellant's  sec- 
ond instruction.      This  instruction  told  the  jury  that,  although 
appellee  may  have  paid  his  fare,  and  the  conductor  was  mistaken 
about  it,  yet,  if,  during  the  discussion,  appellee  used  vulgar  lan- 
voL.  II. —  78 
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giiage  in  a  tone  of  voice  enfficiently  loud  to  attract  the  attention 
of  the  passengers,  and  refused  to  cease  the  use  of  such  language, 
then  the  conductor  was  justified,  etc.,  in  putting  him  off.  The 
court  inserted  after  the  word  "  passengers  "  the  words  "  to  annoy 
and  disturb  them,"  so  that,  as  given,  the  instruction  read  that,  if 
he  used  such  language  in  a  voice  sufficiently  loud  ^^  to  attract  the 
attention  of  the  passengers,  and  to  annoy  and  disturb  them,"  and 
refused  to  desist,  etc.,  the  conductor  would  be  justified,  etc.  The 
modification  was  not  improper.  It  seems  to  be  contended  that 
the  fact  that  the  attention  of  the  passengers,  or  any  number  of 
them,  was  attracted  by  the  language,  whether  it  was  calculated  to  an- 
noy or  disturb  them  or  not,  would  justify  the  ejection  of  a  passenger. 
Such  is  not  the  rule.  Railway  companies  are  not  conservators  of 
the  public  or  of  private  morals.  They  may,  and  should,  in  all 
cases  adopt  and  enforce  such  reasonable  rules  as  will  protect  their 
passengers  from  injury,  insult,  disturbance  or  annoyance.  Natur- 
ally such  rules  for  the  protection  of  the  passenger  from  the  results 
of  the  conduct  of  others  fall  into  two  classes :  those  whidi  relate 
to  the  safety  of  the  passenger,  and  those  that  pertain  to  his  com- 
fort and  convenience.  Unquestionably  any  conduct  or  any  viola- 
tion of  a  reasonable  police  regulation  of  the  road,  which  tends  to 
endanger  the  life  or  limb  of  the  passenger,  or  in  any  wise  put  him 
or  his  property  in  jeopardy,  may  be  met  with  such  prompt  action 
as  the  necessity  of  the  case  seems  to  require  to  prevent  the  tlireat- 
ened  barm.  The  servants  of  the  company  would  in  such  case  not 
be  required  to  wait,  or  justified  in  waiting,  until  injury  was 
inflicted.  In  respect  of  'regulations  relating  to  the  comfort  and 
convenience  of  the  passenger  a  different  rule  prevails.  However 
strongly  the  use  of  indecent  language  in  a  pnblic  conveyance 
should  bo  condemned,  it  is  apparent  that  the  use  of  such  language, 
attracting  a  few  pei'sons  on  the  rear  platform  or  seat,  might  create 
neither  annoyance  nor  disturbance ;  while  the  same  language  nsed 
at  other  times,  in  the  presence  of  others  or  under  different  circnm- 
stances,  would  be  highly  offensive  and  justly  Subject  the  passen- 
ger who  persists  in  using  the  same  to  ejection  from  the  car.  In 
such  case  the  right  of  the  company  arises  from  its  duty  to  protect 
its  passengers  from  annoyance  and  discomfort ;  and,  undoubtedly, 
the  use  of  profane,  vulgar  and  indecent  language,  having  natuftdly 
the  tendency  to  offend  and  annoy  other  passengers  upon  the  car, 
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would  form  safficient  justification  for  the  conductor  to  stop  this 
car  and  require  the  person  offending  to  leave;  and,  upon  his 
refusal  to  cease  its  use  or  leave  the  car,  to  eject  him.  The  modi- 
fication was  not  error ;  and,  while  the  instruction  might  very 
properly  have  been  further  modified  by  inserting  the  proposition 
that,  if  appellee  used  the  language  imputed  to  him,  in  a  manner 
that  naturally  tended,  under  the  circumstances  shown,  to  annoy 
or  disturb  other  passengers,  and  refaeed  to  desist  upon  request, 
etc.,  the  condactor  might  lawfully  put  him  off  the  car,  using  no 
more  force  than  was  reasonably  necessary,  and  having  due  regard 
to  his  safety  from  injury,  yet  the  instruction  as  given,  in  view  of 
the  facts,  was  not  improper. 

It  is  also  said  that  error  intervened  in  consequence  of  the 
remarks  of  appellee's  counsel  to  the  jury.  While  the  remarks 
were  clearly  improper,  they  were  met  by  the  court  promptly  tell- 
ing the  jury  they  must  disregard  them,  and  the  court,  also,  by  an 
instruction,  pointedly  told  them  their  duty  in  that  regard.  The 
court  did  all  in  its  power  to  correct  the  breach  of  the  rule  which 
requires  that  counsel  shall,  in  argument,  keep  within  the  record, 
except  to  award  a  new  trial  or  punish  the  attorney  for  contempt.  We 
are  not  prepared  to  say  that,  considering  the  circumstances  shown 
in  the  record,  the  jury  were  or  could  have  been  influenced  by  the 
remarks  of  counsel  complained  of.  We  find  no  substantial  error 
in  the  record.  The  jury  having  found  for  appellee,  and  that  find- 
ing having  been  approved  by  both  the  trial  and  appellate  courts, 
must  stand.'    The  judgment  of  the  appellate  court  is  aflSrmed. 

ZQeoting  paisengar.  — In  Marphyy.  Union  Ry.  Co.,  118  Mass.  228,  it  was 
held  tbat  it  coald  not  be  pronounced  negligence  as  a  matter  of  law  for  the  de- 
fendant to  eject  a  passenger  from  a  horse,  car  while  in  motion  but  that  the 
question  was  one  for  the  jurj.  Bat  the  carrier  is  generally  held  liable  for  the 
consequences  of  ejecting  a  passenger  from  a  car  while  the  same  is  in  motion. 
Sanfordv.  Eighth  Ave.  R.  Ck>.,  28  N.  T.  843;  Higgins  ▼.  WaterWiet  Turnpike 
Co.,  46  N.  T.  28 ;  Isaacs  v.  Third  Ave.  R.  Co.,  47  N.  Y.  122 ;  Pennsylvania 
R.  Co.  ▼.  Vandever,  42  ^enn.  St.  865  ;  Kline  ▼.  Central  Pacific  R.  Co.,  87  CaL 
400 ;  Meyer  v.  Pacific  R.  Co.,  40  Mo.  151. 
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Furnish  v.  Missouri  Pao,  By.  Co. 

as  8.  W.  R.  1044;  — Mo. .) 

1.  Railroad  Ck>icFANiB8.  Dbgrbb  of  Garb  to  bb  Exbrgibed  for  the 
Safbtt  of  Passbnoebs.  It  is  the  duty  of  railroad  companies  to  their  pas- 
sengers to  exercise  the  highest  practical  care,  which  capable  and  faithful  rail- 
road men  would  take,  in  like  circumstances,  to  provide  a  track,  rolling  stock 
and  service  reasonably  fit  and  sufficient  to  safely  perform  the  contract  of  trans- 
portation. 

2.  Shifting  thb  Burdbn  of  Pboof.  The  derailment  of  a  train  of  cars  is 
prima  facie  evidence  of  negligence  on  the  part  of  the  railroad  company,  and 
devolves  upon  the  company  the  burden  of  showing  that  such  derailment  was 
not  in  consequence  of  any  negligence  on  the  part  of  the  company. 

3.  Instructioxs.  The  instructions  given  and  refused  are  set  forth  at 
length  in  the  statement  of  the  case  and  the  action  of  the  trial  oonrt  thereon  is 
approved. 

4.  Excessive  Damaqbs.  The  plaintiff  was  a  woman  fifty-three  years  of 
age.  She  was  injured  in  the  back  though  not  externally.  She  had  not  been 
able  to  walk  since  the  accident  and  had  suffered  pain  intermittently.  The  prob- 
abilities were  that  she  would  be  better  but  would  never  fully  recover.  A 
verdict  for  $15,000,  was  held  excessive  and  a  new  trial  was  ordered  unless 
plaintiff  would  remit  $5,000. 

THIS  was  -an  action  broaght  by  Martha  A.  Furnish,  being 
joined  therein  by  her  husband,  to  recover  of  defendant 
damages  for  injuries  sustained  by  her  while  a  passenger  on  one  of 
defendant's  cars.  It  appeared  in  evidence  that  on  the  6th  of  Feb- 
ruary, 1886,  she  took  passage  on  an  accommodation  train,  con- 
sisting of  a  locomotive  and  a  tender,  a  baggage-car,  and  two 
passenger-coaches,  at  Independence,  Mo.,  intending  to  go  to  Kan- 
sas City.  When  the  train  arrived  within  a  mile  and  a  half  of 
Kansas  City  the  locomotive  and  all  the  cars  left  the  track  on  an 
embankment,  and,  after  leaving  the  rails,  the  train  tipped  over 
and  rested  on  its  side.  The  plaintiff  introduced  evidence  tending 
to  prove  that  at  the  point  where  the  locomotive  left  the  track  a 
number  of  ties  were  broken  off  and  splintered  (some  of  them 
were  decayed  and  rotten),  and  that  the  tire  of  one  of  the  drive- 
wheels,  which  had  been  placed  thereon  shortly  before  the  accident, 
was  three-eighths  of  an  inch  thicker  than  the  one  upon  the  com- 
panion drive-wheel,  and  that  the  difference  in  thickness  had  been 
called  to  the  attention  of  defendant's  assistant  master  mechanic, 
while  the  locomotive  was  in  the  repair  shop,  shortly  before  the 
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accident.  The  effect  of  this  difference  was  to  make  one  drive- 
wheel  larger  than  the  other.  There  was  evidence  that  the  sonth 
rail  at  the  point  where  the  locomotive  left  the  track  was  bent  in- 
wardly towards  the  north  rail.  Defendant  introduced  evidence 
tending  to  show  that  the  ties,  at  the  point  where  the  train  left  the 
track,  were  soand  ties,  capable  of  holding  the  spikes ;  that  the 
track  at  that  point  had  been  inspected  daily  for  a  long  time ;  that 
it  had  been  inspected  two  honrs  before  the  accident  occurred ; 
and  that  there  was  nothing  to  indicate  any  defect  in  the  track  or 
road-bed.  Defendant  also  gave  evidence  tending  to  prove  that 
the  engine  was  inspected  by  the  engineer  immediately  before  it 
left  Independence  on  that  trip,  and  it  was  found  in  perfect  condi- 
tion as  far  as  he  could  discover.  The  master  mechanic,  assistant 
master  mechanic  and  engineer  of  defendant  all  testified  that  the 
difference  in  the  thickness  of  the  tire  would  have  no  effect  upon 
the  safety  of  the  locomotive,  nor  any  tendency  to  throw  it  from 
the  ti*ack.  The  assistant  master  mechanic  denied  that  his  attention 
had  been  called  to  the  difference  in  the  thickness  of  the  tire  by  the 
witness  who  testified  he  had  done  so,  and  further  testified  that  the 
latter  had  nothing  to  do  with  the  engine  when  it  was  in  the  shop 
for  repairs.  Plaintiff's  evidence  as  to  her  injuries  was  that  after 
the  car  in  which  she  was  riding  was  derailed,  she  was  found  lying 
in  the  top  of  the  car,  with  her  feet  through  a  window,  and  a 
cushion  across  face.  •  She  was  taken  out  of  the  wreck,  and  placed 
upon  some  cushions,  and  afterward  removed  to  an  hotel  in  Kan- 
sas City,  where  she  remained  for  twenty-five  days.  She  was 
examined  by  a  physician  the  afternoon  of  the  accident.  He  testi- 
fied that  he  found  a  great  deal  of  tenderness  in  the  small  of  the 
back,  increased  pain  upon  pressure,  radiating  from  several  inches 
around  the  point  of  injury,  with  increased  sensibility  of  the  limbs, 
and  that  she  was  suffering  a  great  deal  from  the  fall.  At  that 
time  there  was  no  external  evidence  of  an  injury,  but  in  a  day  or 
two  afterward  there  was  some  discoloration  along  the  back  and 
side.  After  her  return  home  he  saw  her  several  times,  and  found 
her  but  little  improved.  The  evidence  of  her  family  physician 
was  to  the  effect  that  he  had  known  and  prescribed  for  her  since 
1879 ;  considered  her  in  delicate  health  for  two  or  three  years 
from  that  time,  and  up  to  within  two  years  she  had  had  attacks  of 
neuralgia,  often  complaining  of  her  back,  but  for  eighteen  months 


g22  FuBNiSH  V.  Missouri  Pac.  Rt.  Co. 

prior  to  her  injury  he  had  not  prescribed  for  her ;  that  her  injuries 
had  rendered  her  an  invalid,  unable  to  walk  or  attend  to  any  of 
her  household  duties ;  and  that  he  believed  she  would  be  unable 
to  walk  for  a  long  period.  On  cross-examination  he  testified  that 
in  his  opinion  her  spinal  cord  was  not  injured  by  the  accident ; 
that  she  h.ad  no  indications  of  paralysis ;  and  that  she  would  prob- 
ably in  time  recover  so  as  to  get  around,  but  would,  in  all  proba- 
bility, always  have  a  weak  back.  Another  physician,  called  as  an 
expert,  testified  that  he  had  seen  her  twice  —  the  first  time  in 
April,  1886,  and  the  second  time  a  week  before  the  trial ;  that  in 
some  respects  she  had  improved,  in  others  not;  that  he  believed 
her  injuries  were  permanent,  but  that  the  probabilities  were  that 
she  would  get  better ;  that  she  had  got  better.  Testimony  was 
given  by  non-professional  witnesses  that  she  had  not  been  able  to 
walk  prior  to  the  trial. 

At  the  close  of  the  evidence  the  court,  of  its  own  motion,  gave 
the  following  instructions  to  the  jury,  without  objection  or  ex- 
ception by  either  party,  viz.:  "  (a)  If  the  jury  believe  from  the 
evidence  that,  at  the  time  said  train  was  overturned,  the  employes 
of  defendant  were  exercising,  and  had  exercised,  the  highest  prac- 
ticable care,  caution  and  diligence,  which  capable  and  faithful 
railroad  men  would  exercise  under  similar  circumstances,  and  that 
the  train  ran  off,  or  was  thrown  from,  the  track,  and  was  over- 
turned by  causes  or  a  cause  unknown  to  the  defendant,  its  agents 
and  servants,  and  which  could  not  have  been  discovered  by  them, 
and  the  causes  or  cause  of  the  accident  removed  or  counteracted 
by  the  exercise  of  the  aforesaid  care,  caution  and  diligence,  then 
the  plaintiffs  cannot  recover  in  this  action,  and  the  verdict  should 
be  for  the  defendant,  (b)  The  jury  are  instructed  that  althongh 
they  may  believe  from  the  evidence  that  some  of  defendant's  ties 
on  its  road-bed  were  decayed  or  rotten,  as  described  by  some  of 
plaintiffs'  witnesses,  yet  they  should  not  find  a  verdict  for  plaintiffs 
on  this  ground  if  they  believe  from  the  evidence  that  such  condi- 
tion of  said  ties  did  not  cause  the  train  to  be  thrown  from  the 
track,  and  plaintiff,  Martha  A.  Furnish,  to  be  injured,  as  com- 
plained of  in  the  petition .  (c)  The  court  Instructs  the  jury  that 
although  they  may  believe  from  the  evidence  that  one  of  the  drive- 
wheels  of  the  locomotive,  which  was  hauling  the  train  in  question, 
had  been  re-tired,  and  that  the  new  tirp  had  not  been  turned  down, 
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yet  they  cannot  find  for  plaintiffs  on  this  groand,  unless  it  appears 
from  the  evidence  that  it  was  necessary  to  have  the  same  turned 
down,  to  render.it  fit  and  proper  to  be  used  to  avoid  accident; 
nor  can  they  find  for  plaintiffs  on  this  ground  if  it  appears  from 
the  evidence  that  the  injury  complained  of  did  not  result  from 
defendant's  failure  to  have  said  tire  turned  down. 

Furthermore  the  following  instructions  were  given  at  the  in- 
stance of  plaintiff,  viz.:  ^'  (d)  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the  defendant  corporation 
was  engaged  in  the  business  of  transporting  passengers  for  hire 
upon  a  railroad  operated  by  it,  then  the  law  denominates  the  de- 
fendant a  common  carrier ;  and  it  was  bound  to  provide  a  reason- 
ably safe  track  and  road-bed,  and  reasonably  safe  and  stanch  road, 
worthy  cars  and  engines,  and  careful  employes  to  manage  the 
same,  so  far  as  human  skill,  diligence  and  foresight  could  provide ; 
and  is  responsible  for  all  injuries  resulting  from  slight  negligence 
on  the  part  of  itself,  its  agents  or  servants. 

If,  therefore,  the  jury  believe  from  the  evidence  that  on  or 
about  the  6th  day  of  February,  1886,  the  plaintiff,  Martha  A. 
Furnish,  took  passage  on  the  cars  of  the  defendant,  and  thai  said 
car,  while  said  Martha  A.  Furnish  was  a  passenger  thereon,  ran 
off  the  track  of  defendant's  railroad,  and  fell  down  the  embank- 
ment thereof,  and  the  plaintiff,  Martha  A.  Furnish,  without  fault 
or  negligence  on  her  part,  was  thereby  injured,  then  it  rests  on 
the  defendant  to  prove  to  your  satisfaction  that  said  car,  the  engine 
drawing  the  same,  the  machinery  by  which  it  was  operated,  and 
the  road-bed,  track  and  ties  of  the  road,  at  the  place  of  derailment, 
were  reasonably  safe  and  sound,  so  far  as  human  skill,  diligence 
and  foresight  could  provide,  and  that  said  accident  was  caused  by 
inevitable  accident  or  defects  in  said  car,  engine,  machinery,  road- 
bed, track  and  ties  that  could  not  have  been  seen,  detected  or 
known  to  the  defendant,  its  agents  or  servants,  by  the  exercise  of 
the  utmost  human  skill,  diligence  and  foresight,  (e)  The  court 
instructs  the  jury  that  if  they  believe  from  the  evidence  that  on 
or  about  the  6th  day  of  February,  1886,*  the  defendant  was  en- 
gaged in  the  business  of  transporting  passengers  in  the  state  of 
Missouri,  and  that  on  said  day  the  plaintiff,  Martha  A.  Furnish, 
was  received  by  it,  to  be  carried  as  a  passenger  on  one  of  its  said 
carsy  and  that  while  being  so  transported  on  said  car  she  was  in- 
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jured  by  reasbn  of  said  ear  leaving  the  track  and  falling  down  an 
embankment  of  defendant's  railroad,  then  the  burden  rests  npon 
the  defendant  to  prove  to  the  satisfaction  of  the  jnry  that  said  de- 
railment was  caused  by  inevitable  accident,  and  not  from  any  de- 
fect or  imperfection  in  said  car  or  the  engine  by  which  it  was 
drawn,  or  the  machinery  by  which  it  was  operated,  or  in  the  road- 
bed, track  or  ties  of  the  defendant's  road,  which  could  have  been 
prevented  by  the  exercise  of  the  utmost  human  skill,  diligence  and 
foresight,  and  to  prove  that  the  injury  could  not  have  been  pre- 
vented by  the  exercise  of  the  utmost  human  skill,  diligence  and 
foresight;  and  unless  the  jury  so  believe  they  will  iind  for  the 
plaintiffs.  By  the  utmost  human  skill,  diligence  and  foresight  is 
meant  such  skill,  diligence  and  foresight  as  is  exercised  by  a  very 
cautious  person  under  like  circumstances,  (f)  If  the  jury  should 
find  for  the  plaintiffs,  they  will  assess  Martha  A.  Furnish' s  dam- 
ages at  such  sum  as  they  may  believe  from  the  evidence  will  com- 
pensate her,  the  said  Martha  A.  Furnish,  for  her  injuries,  includ- 
ing all  bodily  pain  and  mental  anguish  they  may  believe  from  the 
evidence  she  has  suffered,  and  will  necessarily  and  inevitably  suffer, 
and  any  permanent  injury  or  incapacity  they  may  believe  from 
the  evidence  she  has  sustained ;  and  it  will  be  proper  for  the  jury 
to  consider  also  the  effect  of  the  injury  upon  plaintiff  Martha  A. 
Furnish' s  health  in  the  future,  if  they  believe  from  the  evidence 
her  future  health  will  be  affected  by  the  injury,  and  all  damages, 
present  and  future,  which  from  the  evidence  they  believe  to  be 
the  necessary  result  of  the  injury  complained  of,  not  exceeding 
the  sum  of  $25,000." 

The  instructions  given  in  behalf  of  defendant  were  these,  viz. : 
"  (g)  The  court  instructs*  the  jury  that  the  defendant,  as  a  com- 
mon carrier  of  passengers  over  its  railroad  in  its  cars,  did  not  un- 
dertake to  insure  or  absolutely  guarantee  the  safety  of  Martha  A. 
Furnish,  and  the  defendant  was  not  bound  to  have  its  road-bed  or 
tracks,  ties,  cars,  engine  and  machinery  absolutely  safe ;  nor  did 
the  law  require  the  defendant  to  adopt  every  precaution  to  pre- 
vent Martha  A.  Furnish  from  being  injured,  and  the  persons  in 
charge  of  defendant's  train  and  railroad  were  only  required  to  use 
that  degree  of  care  which  prudent  railroad  men  would  exercise 
under  like  circumstances,  with  no  knowledge  that  an  accident  was 
to  happen,    (h)  The  court  instructs  the  jury  that  there  is  no  evi- 
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dence  in  this  case  tending  to  show  that  any  part  of  the  car  in 
which  plaintiff  Martha  A.  Furnish  was  riding  at  the  time  of  the 
injury  was  defectively  or  improperly  constructed,  (i)  The  jury 
are  instructed  that  if  they  find  for  the  plaintiff,  they  can  only  find 
such  damage  as  Martha  A.  Furnish  has  sustained  as  the  natural 
and  reasonable  result  of  the  injury  she  received  at  the  time  of  the 
accident ;  and  these  must  be  only  compensatory.  In  this  case 
punitive  or  exemplary  damages  cannot  be  allowed  by  the  jury." 
"  (k)  The  jury  are  instructed  that  if  they  find  for  the  plaintiff, 
they  mnst  not  allow  any  present  damages  for  her  alleged  perma- 
nent injury,  or  for  apprehended  future  consequences  of  the  injury 
received  by  the  accident  in  question,  unless  they  believe  from  a 
preponderance  of  evidence  that  there  is  such  a  degree  of  probabil- 
ity of  their  occurring  as  amounts  to  a  reasonable  certainty  that 
they  will  result  from  the  original  injury.  It  is  not  enough  that 
the  injury  received  may  develop  into  more  serious  consequences 
or  conditions  than  those  which  were  visible  at  the  time  of  the  in- 
jury or  at  the  present  time,  or  even  that  they  are  likely  to  develop 
consequences  contingent,  speculative  or  merely  possible,  which 
are  not  proper  to  be  considered  by  the  jury  in  ascertaining  the 
damages.  (1)  The  jury  are  instructed  that  the  merely  possible, 
or  even  probable,  ^continuance  of  plaintiff's  (Martha  A.  Furnishes) 
disabiUty  or  injuries  received  at  the  time  of  the  accident  is  not 
an  element  of  damages  in  this  case.  To  justify  them  in  assessing 
damages  for  future  or  permanent  disability  or  injury,  it  must  ap- 
pear by  a  preponderance  of  the  evidence  in  the  case  that  con- 
tinuous or  permanent  disability  is  reasonably  certain  to  result 
from  such  injuries.  Consequences  which  are  speculative  or  con- 
tingent cannot  be  taken  into  consideration  by  the  jury  in  arriving 
at  the  verdict.  It  is  not  enough  that  plaintiff's  (Martha  A.  Fur- 
nish's)  injuries  which  she  then  received  may  develop  into  a  con- 
dition more  serious  than  they  are  at  present  or  may  continue ;  but 
the  jury  must  be  satisfied  from  a  preponderance  of  the  evidence 
that  they  will  so  restilt  or  continue. 

The  instructions  offered  by  defendant  and  refused  by  the  court 
were  as  follows,  viz.:  "  (1)  The  jury  are  instructed  that  under 
the  pleadings  and  evidence  in  this  case  the  plaintiff  cannot  recover, 
and  you  will  find  for  the  defendant.  (2)  Although  the  jury  may 
believe  that  the  train  in  which  Martha  A.  Furnish  was  riding  was 
VOL.  II.— 79 


626  Furnish  v.  Missoubi  Pao.  By.  Co. 

overtumed  by  some  defect  in  defendant's  road-bed,  track,  ties, 
cars,  engine  or  machinery,  yet  tbey  will  find  for  the  defendant, 
unless  they  further  find  from  a  preponderance  of  the  evidence 
that  the  defendant's  employes  knew  of  such  defect,  or  by  the  ex- 
ercise of  reasonable  skill  and  diligence  could  have  discovered  sach 
defect.  (3)  If  the  jury  believe  from  the  evidence  that  at  the 
time  said  train  was  overtarned  the  employes  of  the  defendant  were 
exercising,  and  had  exercised,  the  highest  practical  diligence  which 
capable  and  faithful  railroad  men  would  exercise  under  similar 
circumstances,  and  that  the  said  train  was  thrown  or  ran  ofi  the 
track,  and  was  overtumed  by  causes  which  were  unknown  to  the 
defendant,  and  which  could  not  have  been  known  to  the  defend- 
ant by  the  exercise  of  reasonable  care  and  caution,  skill  and  dili- 
gence, then  plaintiff  cannot  recover  in  this  action,  and  the  finding 
must  be  for  the  defendant.  (4)  The  jury  are  instructed  that,  al- 
though they  may  believe  from  the  evidence  that  some  of  defend- 
ant's ties  of  its  road-bed  were  decayed  or  rotten,  as  described  by 
some  of  plaintiffs'  witnesses,  yet  before  they  can  find  a  verdict 
for  plaintiffs  on  this  ground  they  must  believe  from  a  preponder- 
ance of  the  evidence  that  such  condition  caused  the  train  to  be 
thrown  from  the  track,  by  which  plaintiff  suffered  the  injury 
complained  of.  (5)  The  jury  are  instructed  tbat,  although  they 
may  believe  that  one  of  the  drive-wheels  of  the  locomotive  which 
was  hauling  the  train  in  question  had  been  re  tired,  and  that  the  new 
tire  had  not  been  turned  down,  before  they  can  find  a  verdict  for 
the  plaintiff  on  this  ground  they  must  believe  from  a  preponder- 
ance of  evidence  that  it  was  necessary  to  have  the  same  tamed 
down  to  render  it  fit  and  proper  to  be  used  so  as  to  avoid  accident, 
and  they  must  further  believe  that  the  defendant's  failure  to  hare 
the  same  turned  down  did  cause  the  injury  complained  of;  and  in 
this  connection  the  jury  are  farther  instructed  that  if  they  believe 
that  Mr.  New,  master  mechanic  of  defendant,  was  a  skillf nl,  expe- 
rienced mechanic,  familiar  with  the  construction  and  repair  of 
locomotive  engines,  defendant  had  a  right  to'rely  upon  his  judg- 
ment and  his  decisions  thereunder  as  to  the  necessity  of  turning 
down  the  tire  of  said  drive-wheel,  and  the  defendant  is  not  liable 
for  any  error  of  judgment  of  said  New  in  that  regard." 

Under  the  instructions  and  evidence  the  jury  found  a  verdict 
for  plaintiffs  for  $15,000,  and  judgment  was  rendered  thereon, 
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from  which  the  defendant  appealed^  Id  dne  course,  after  the  proper 
motions  and  exceptions. 

T.  e/.  Portia^  JSoht.  Adams  and  T.  B.  Bitchier  for  appellant. 
OaUa  &  Wallace  for  respondents. 

Barclay,  J.  (after  stating  the  facts  as  above).  It  is  conceded 
by  defendant  that  the  case  made  by  plaintiff  entitled,  her  to  its 
submission  to  the  jury,  and  no  question  of  her  contributory  neg- 
ligence was  raised  at  any  time.  The  exceptions  now  urged  are 
only  those  bearing  on  the  cotTectness  of  the  instractions  and  on 
the  amount  of  plaintiffs  damages. 

1.  Defendant's  chief  objection  is  to  the  rulings  of  the  trial 
court  marking  the  degree  of  care  to  be  maintained  by  it  as  a  car- 
rier of  passengers.  It  should  first  be  noted  that  the  instruction 
given  (of  its  own  motion)  by  the  court  defined  the  care  required 
of  defendant  toward  passengers  as  the  ^^  highest  practicable  care, 
caution  and  diligence  which  capable  and  faithful  railroad  men 
would  exercise  under  similar  circumstances."  This  instruction 
was  given  without  objection  from  any  quarter,  and,  therefore,  most 
be  accepted  as  the  law  for  the  case  in  hand,  without  regard  to  its 
correctness  or  incorrectness  in  the  abstract ;  and,  since  it  states  the 
rule  substantially  as  laid  down  in  the  other  instractions,  there  is 
serious  doubt  whether  defendant  is  in  position  to  question  the 
latter  now.  Bat  we  do  not  deem  it  necessary  to  dispose  of  the 
question  upon  any  such  narrow  ground  of  practice.  Being  satis- 
fied of  the  soundness  of  the  rulings  of  the  trial  court  on  this  sub- 
ject, we  think  it  opportune  to  consider  them  from  a  stand-point 
of  wider  range.  Throughout  the  instructions  it  is  asserted  that 
the  duty  owing  by  a  steam-railway  carrier  to  its  passengers  is  to 
furnish  reasonably  safe  and  sufficient  road-bed,  track,  cars  and  en- 
gine '^  so  far  as  human  skill,  diligence  and*foresight  could  provide." 
and  that  defendant  ^^  is  responsible  for  all  injuries  resulting  from 
slight  negligence"  on  its  part.  In  another  part  of  them  the  im- 
port of  the  words  ^^  utmost  human  skill,  diligence  and  foresight," 
as  used  by  the  court,  is  explained  to  be  ^'  such  skill,  diligence  and 
foresight  as  is  exercised  by  a  very  cautious  person  under  like  cir- 
cumstances." This  is  substantially  and  almost  literally  the  same 
language  as  is  approved  by  text-writers  of  high  authority  in  sum- 
marizing the  law  deduciblefrom  all  the  precedents.  Story  Bailm., 
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§  601 ;  2  Oreenl.  £v.,  §  221 ;  2  Kent  Conim.  601.  The  conrt 
also  told  the  jury  that  the  defeudant,  as  a  commou  carrier  of  pas- 
sengers did  not  undertake  to  insare  the  safety  of  plaintiff.  Tak- 
ing the  declarations  of  law  together,  we  think  they  stated  the  ob- 
ligations of  defendant  to  plaintiff  as  its  passenger  with  great  ac- 
cnracy. 

To  exercise  the  highest  practical  care  which  capable  and  faith- 
f  nl  railroad  men  wonld  take,  in  like  circumstances,  to  provide  a 
track,  rolling  stock  and  service  reasonably  fit  and  snfiBcient  to 
safely  perform  the  contract  of  transportation  into  which  the  car- 
rier has  entered,  is  the  measure  of  defendant's  legal  dnty  in  such 
cases.  That  rule  does  not  rest  upon  any  artificial  or  technical  di- 
vision of  negligence  into  grades  or  classes,  but  springs  naturally 
from  an  application  to  such  facts  of  the  general  principle  that  a 
man  of  ordinary  prudence  is  required  to  exercise  a  care  proportion- 
ate to  the  risks  he  assumes  in  the  business  he  has  in  hand.  Where 
he  nntertakes  a  risk  involving  safety  of  life  and  limb  to  those  with 
whom  he  deals,  he  is  charged  with  a  care  proportionate  to  the 
peril.  When  a  passenger  commits  his  person  to  a  carrier  for  hire 
for  transportation  by  railroad  over  rivers,  across  mountains^ 
through  cities,  in  the  night  (it  may  be  while  asleep),  at  a  speed 
expressive  of  the  progress  of  the  age  in  which  we  live,  he  may 
justly  demand  the  exercise  of  such  care  on  the  part  of  the  carrier 
against  disaster  as  in  the  nature  of  things  such  undertaking  would 
imply.  That  degree  of  care  has  generally  been  defined  in  language 
such  as  was  used  in  the  instructions  before  us.  It  has  been  re- 
peatedly approved  by  many  courts,  and  we  consider  this  rule  so 
well  established  in  onr  jurisprudence  as  to  require  no  further 
argument  to  support  it.  Leslie  v.  Kailroad  Co.,  88  Mo.  50;  Penn- 
sylvania Co.  V.  Koy,  102  U.  S.  451;  White  v.  Railroad  Co.,  136 
Mass.  821;  Railroad  Co.  v.  Anderson,  94  Penu.  St.  351;  Caldwell 
V.  Steamboat  Co.,  47  N.  Y.  282.  As  stated  above,  we  do  not 
consider  it  in  conflict  with  the  ruling  here  in  Dougherty  v.  Rail- 
road Co. ;  8  S.  W.  Rep'r,  900.  The  instructions  of  the  court  ga 
no  further  than  to  declare  this  rule  in  various  forms  of  expression, 
the  meaning  of  which,  taken  as  a  whole,  is  unmistakable.  Irre- 
spective of  any  question  of  the  burden  of  proof,  there  was,  in  the 
present  action,  abundant  evidence  to  justify  the  inference  that  the 
injury  to  plaintiff  resulted  from  a  derailment  of  the  cars,  occa* 
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fiioned  by  the  giving  way  of  rotten  and  unsafe  ties  in  the  road-bed 
at  the  place  of  the  accident.  That  such  a  defect  in  the  road-way 
could  have  been  discovered  by  a  proper  discharge  of  defendant's 
duty  of  inspection  in  time  to  avert  the  calamity  the  evidence 
strongly  tended  to  show.  That  duty  was  an  essential  part  of  de- 
fendant's obligation  toward  its  passengers,  and  it  was  chargeable 
in  its  performance  with  any  omission  of  the  "  highest  practicable 
care  of  capable  and  faithful  railroad  men  "  (in  the  language  of  the 
court)  in  the  circumstances.  Miller  v.  Steamship  Co.,  118  N.  Y. 
200;  23  N-  E.  Eep'r,  462. 

2.  Regarding  the  instruction  marked  "  d,"  placing  the  burden 
of  proof  upon  defendant  to  show  that  the  injury  did  not  occur 
through  any  omission  to  discharge  its  legal  duty  in  the  premises, 
it  should  be  remarked  that  the  same  instruction  fii-st  required 
plaintiff  to  establish  that  the  car  in  which  he  was  a  passenger  "  ran 
off  the  track  of  defendant's  railroad,  and  fell  down  the  embank- 
ment thereof,"  and  that  he  was  thereby  injured.  Thus  framed, 
the  instruction  correctly  expressed  the  law  on  the  subject.  The 
mere  injury  of  plaintiff  while  a  passenger  did  not  call  for  explana- 
tion or  proof  from  defendant.  It  first  devolved  on  plaintiff  to  show 
some  fact  with  reference  to  it  from  which  negligence  on  defend- 
ant's part  as  a  carrier  might  be  fairly  inferred.  Here  it  was 
shown  that  the  car  ran  off  the  track  and  over  the  embankment. 
The  condition  of  the  road-way  at  that  point  warranted  the  infer- 
ence that  the  injury  was  occasioned  thereby.  In  that  state  of  the 
case,  if  the  jury  found  that  plaintiff  had  been  injured  by  the 
derailment  of  the  car  and  its  fall  down  the  embankment,  it  then 
devolved  on  defendant  to  explain  how  these  things  occurred 
without  breach  of  its  duty  to  plaintiff  as  a  carrier.  This  is  what 
the  court  said  in  effect,  and  it  committed  no  error  in  so  doing. 
Hipsley  v.  Railroad  Co.,  27  Am.  &  Eng.  R.  Cas.  287,  and  88  Mo. 
348 ;  Breen  v.  Railroad  Co.,  109  N.  Y.  297 ;  16  N.  E.  Rep'r,  60 ; 
Seybolt  v.  Railroad  Co.,  95  N.  Y.  562.  It  may  not  be  entirely 
in  accord  with  technical  nicety  to  instruct  that  the  burden  of 
proof  shifts  to  defendant  in  the  course  of  such  a  trial.  It  might 
be  more  accurate  to  say  (in  proper  form,  for  the  purposes  of  a  jury 
trial)  that  the  facts  of  the  derailment  of  the  car,  and  of  plaintiff's 
injury  thereby,  make  out  a  prima  facie  case  of  defendant's  neg- 
ligence which,  unexplained,  would  justify  a  recovery ;  but  in  the 
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ordinary  course  of  administering  law  it  has  become  usual  to 
declare  tliat  on  a  certain  showing  by  plaintiff  in  such  cases,  the 
burden  of  proof  then  rests  on  defendant  to  prove  that  it  has  not  been 
negligent.  We  are  not  prepared  to  condemn  that  form  of  expres- 
sion at  this  day,  in  view  of  our  statute  to  the  effect  that  in  all  pro- 
ceedings we  should  regard  substance  rather  than  form  (R.  S.  1879^ 
§  3586),  and  should  not  reverse  for  any  error  not  affecting  the 
substantial  rights  of  the  adverse  party  (R.  S.  1879,  §  3569). 

3.  Defendant's  next  contention  is  that  the  court  erred  in  refus- 
ing certain  instructions  requested  by  it.  They  are  recited  in  the 
statement  accompanying  this  opinion.  We  will  consider  them 
separately:  That  numbered  1  declared  that  the  plaintiff  could 
not  recover  on  the  evidence.  It  is  not  argued  here.  Obviously 
there  is  nothing  in  the  exception  to  its  refusal.  That  numbered  2 
is  defective  in  holding  defendant  to  the  ^'  exercise  of  reasonable 
skill  and  diligence"  only.  In  view  of  what  we  have  already  said 
above,  it  is  unnecessary  to  comment  further  upon  it.  That 
numbered  3  is  almost  literally  the  same  as  that  marked  ''a," 
given  by  the  court  of  its  own  motion,  except  that  the  words 
^*  aforesaid  care "  are  substituted  by  the  court  for  ^'  reasonable 
care."  As  the  instruction  "a"  was  not  objected  or  excepted  to,  it  is 
difficult  to  see  how  defendant  can  now  avail  itself  of  tlie  refusal 
in  question.  But,  irrespective  of  that,  we  think  the  change  made 
by  the  court  was  proper  to  bring  the  instruction  into  harmony 
with  itself.  Without  that  modification  two  different  degrees  of 
care  would  have  been  stated  in  the  same  declaration  of  law  as 
measuring  defendant's  liability.  The  court  adopted  the  first  one, 
as  defined  by  defendant,  and  brought  the  rest  of  the  instruction 
into  consistency  with  it.  To  this  defendant  took  no  exception, 
and  is  now  concluded  by  the  action  of  the  trial  court  in  that 
regard.  No  point  has  been  made  in  this  court  in  any  way  upon 
the  refusal  of  instructions  numbered  4  and  5,  as  asked  by  defend- 
ant. There  is,  hence,  no  need  to  consider  them.  The  court,  in 
the  instructions  marked  "b"  and  "c"  (unexcepted  to)  gave  to 
the  jury  as  much  of  the  requests  referred  to  as  the  law  warranted. 

4.  No  complaint  is  entered  against  the  instructions  fixing  the 
me^ure  of  damages ;  but  it  is  earnestly  insisted  that  the  assess- 
ment by  the  jury  of  plaintiff's  compensation  of  $15,000  is  exces- 
sive.    We  have  no  hesitation  in  setting  aside  a  verdict  when 
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clearly  satisiied  that  the  evidence  does  not  support  the  assessment 
of  damages,  as  in  other  instances  of  failure  of  proof.  But  many 
cases  arise  in  which,  at  this  distance  from  the  trial  court-room, 
we  feel  ourselves  disposed  to  defer  to  the  action  of  the  circuit 
judge  on  this  point,  and  to  resolve  any  reasonable  doubts  on  the 
subject  in  favor  of  the  correctness  of  his  ruling  approving  the  find. 
The  trial  coui*t  should,  on  motion,  fearlessly  and  willingly  reduce 
any  verdict  to  its  proper  amount  when  the  weight  of  the  evidence 
indicates  it  as  excessive.  He  has  the  advantage  of  forming  his 
opinions  from  the  living  realities  before  him,  and  the  impressions 
so  obtained  are  far  more  reliable  than  those  given  by  any  transcript 
of  the  record  on  appeal  We,  therefore,  give  great  weight  to  his 
rulings  on  the  matters  depending  on  the  credibility  of  witnesses, 
on  the  physical  appearances  of  parties,  and  the  like.  It  is,  there- 
fore, of  the  most  importance  in  the  administration  of  justice 
that  he  should  act  firmly  and  promptly  on  such  subjects,  and 
apply  a  proper  corrective  to  any  unwarranted  findings  thereon 
by  juries.  The  cases  in  which  we  can  properly  interfere  are 
exceptional,  and  only  such  as  imperatively  require  it  to  prevent  a 
total  and  obvious  failure  of  justice.  In  the  case  before  us  there 
is  evidence  that  the  plaintiff  is  probably  crippled  for  life,  owing  to 
the  injury  of  her  spinal  cord;  that  she  suffers  pain  intermit- 
tently ;  that  she  was  not  able  to  walk  before  or  at  time  of  the  trial ; 
was  fifty-three  years  of  age,  and  had  left  her  house  but  once  since 
the  accident ;  that  she  was  then  carried  out  for  fresh  air,  but  was  so 
pained  that  she  did  not  go  out  again.  She  was  examined  at 
various  times  by  several  eminent  physicians,  among  them  by  Dr. 
King,  of  Sedalia,  one  of  the  leading  surgeons  of  the  defendant ; 
but  defendant  did  not  give  the  jury  the  benefit  of  Dr.  King's 
observations  of  the  case.  The  plaintiff's  injuries  are  of  such  nature 
and  extent  that  we  are  not  prepared  to  say  the  damages  awarded 
for  them  are  excessive.  Certainly  they  are  not  sufficiently  so  to 
warrant  us  in  reversing  the  verdict  or  reducing  it,  in  view  of  our 
uniform  rulings  as  to  the  proper  occasions  for  such  interference. 
Approved  precedents  have  sanctioned  many  larger  findings  in 
cases  of  serious  injuries  of  somewhat  similar  character.  Harrold 
V.  Railroad  Co.,  24  Hun,  184;  Railroad  Co.  v.  Holland,  18  III. 
App.  418  ;  affirmed,  122  111.  461 ;  13  N.  E.  Rep'r,  145 ;  Woodbury 
V.  Dist.  Columbia,  5  Mackey,  127. 
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The  exceptions  urged  to  the  judgment  pronounced  by  the  trial 
court  we  find  untenable.  It  is,  therefore,  affirmed  conditionally  as 
indorsed  hereon  by  the  court;  that  is,  on  condition  that  the  plain- 
tiff remit  $5,000  of  the  judgment  within  thirty  days,  otherwise  the 
cause  will  be  reversed  and  remanded  because  of  excessive  damages. 

All  concur  except  as  to  the  remarks  on  the  question  of  exces- 
sive damages. 

PrMumptloa  of  negligence  from  derailment. — See  Arkansaa  Midland  B.  Ck>. 
v.  Canman  and  note,  ante,  p,  811. 


MoCall  v.  People  of  the  State  of  Califobnia. 

(10  Sup.  a.  R.  881 :  136  U.  8. 104.) 

1.  OONSTFTDTIONAL  LA.W.       INTERSTATE  COIUCBRCE.       TAXATION.      An  or- 

di Dance  of  the  city  and  county  of  San  Franciaco  imposing  a  license  tax  upon 
the  agent  of  a  railroad  company,  who  is  engaged  in  soliciting  passenger  traffic 
over  a  railroad  operated  between  Chicago  and  New  York,  is  anconstiintional 
and  void  because  such  agent  is  engaged  In  the  business  of  interstate  commerce. 

2.  CoBiHERCE  Bbtond  THE  STATE.  The  fact  that  the  road  in  question  is 
wholly  without  the  state  of  California  is  immaterial.    A  state  can  no  more  tax 

interstate  commerce  wholly  without  its  limits  than  it  can  a  commerce  passing 
into  or  through  it. 

3.  What  is  Interstate  Comubrce.  Soliciting  passengers  in  San  Francisco 
to  be  transported  from  Chicago  to  New  York  is  directly  and  not  remotely  or 
incidentally  connected  with  interstate  commerce. 

Job.  p.  Kdhf  for  plaintiff  in  error,  Jos.  D.  Page  iot  defend- 
ant in  error. 

Lamar,  J.  Order  No.  1589  of  the  board  of  supervisors  of  the 
city  and  county  of  San  Francisco  "  imposing  municipal  licenses," 
provides,  among  other  things,  as  follows:  "Section  1.  Every 
person  who  shall  violate  any  of  the  provisions  of  this  order  shall 
bo  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  not  more  than  one  thousand  dollars, 
or  by  imprisonment  no  more  than  six  months,  or  by  both,"  ^*  Sec. 
10.  The  rates  of  license  shall  be  according  to  the  following  sched- 
ule : "  "  Subdivision  33.  First.  For  every  railroad  agency, 
twenty-five  dollars  per  quarter." 
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The  plaintiff  in  error,  J.  G.  McCall,  was  an  aj^ent  in  the  city 
and  county  of  San  Francisco,  Cal.,  for  the  Kew  York,  Lake  Erie 
and  Western  Railroad  Company,  a  corporation  having  its  principal 
place  of  business  in  the  city  of  Chicago,  and  which  operated  a 
continuous  line  of  road  between  Chicago  and  New  York.  He 
had  not  taken  out  a  license  for  the  quarter  ending  March  31, 1888, 
as  required  by  the  provisions  of  the  aforesaid  order.  As  such 
agent  his  duties  connisted  in  soliciting  passenger  traffic  in  that  city 
and  county  over  the  road  he  represented.  He  did  not  sell  tickets 
to  such  passengers  over  that  road  or  any  other,  but  took  them  to 
the  Central  Pacific  Railroad  Company,  where  the  tickets  were 
sold  to  them.  The  only  duty  he  was  required  to  perform  for  such 
company  was  to  induce  people  contemplating  taking  a  trip  east 
to  be  booked  over  the  line  he  represented.  He  neither  received 
nor  paid  out  any  money  or  other  valuable  consideration  on  account 
thereof.  On  the  3d  of  June,  1888,  the  plaintiff  in  error  \vas  con- 
victed of  misdemeanor  in  the  police  judge's  court  of  the  city  and 
county  of  San  Francisco  for  violation  of  the  provisions  of  the 
aforesaid  order,  and  on  the  16th  of  November  of  that  year,  after 
a  motion  for  a  new  trial  and  a  motion  in  arrest  of  judgment  had 
both  been  denied,  the  court  sentenced  him  to  pay  a  fine  of  $20, 
and  in  default  of  the  payment  thereof  to  imprisonment  in  the 
county  jail  of  the  city  and  county  until  the  same  should  be  paid, 
for  a  period  not  exceeding  twenty  days.  Upon  appeal  to  the  su- 
perior court  of  the  city  and  county  of  San  Francisco,  that  court 
affirmed  the  judgment  below,  and  this  writ  of  error  was  then 
sued  out. 

There  are  three  assignments  of  error,  which  are  reducible  to 
the  single  proposition  that  the  order  under  which  the  plaintiff  in 
error  was  convicted  is  repugnant  to  clause  3  of  section  8,  article  1, 
of  the  constitution  of  the  United  States,  commonly  known  as  the 
*'  commerce  clause"  of  the  constitution,  in  that  it  imposes  a  tax 
upon  interstate  commerce,  and  that,  therefore,  the  court  below 
erred  in  not  so  deciding,  and  in  rendering  judgment  against  the 
plaintiff  in  error.  This  proposition  presents  the  only  question  in 
the  case,  and,  if  it  appears  from  this  record  that  the  business  in 
which  the  plaintiff  in  error  was  engaged  was  interstate  commerce, 
it  must  follow  that  the  license  tax  exacted  of  him  as  a  condition 
precedent  to  his  carrying  on  that  business  was  a  tax  upon  inter- 
voL«  II.— 80 
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state  commerce,  and,  therefore,  violative  of  the  commercial  daofie 
of  the  constitatioD.  In  the  recent  case  of  Lyng  v.  State  of  Michi- 
gan (decided  April  28th  nit.),  this  conrt  said :  *'  We  have  repeat- 
edly held  that  no  state  has  the  right  to  lay  a  tax  on  interstate 
commerce  in  any  form,  whether  by  way  of  daties  laid  on  the 
transportation  of  the  snbjects  of  that  commerce,  or  on  the  receipts 
derived  from  that  transportation,  or  on  the  oocnpation  or  busi- 
ness of  carrying  it  on,  for  the  reason  that  snch  taxation  is  a  bur- 
den on  that  commerce,  and  amonnts  to  a  regulation  of  it,  which 
belongs  solely  to  congress/'  In  County  of  Mobile  v.  Kimball, 
102  XT.  S.  691,  702,  this  conrt  defined  interstate  commerce  in  the 
following  language :  '^  Commerce  with  foreign  countries  and 
among  the  states,  strictly  considered,  consists  in  intercourse  and 
traffic,  including  in  these  terms  navigation  and  the  transportation 
and  transit  of  persons  and  property,  as  well  as  the  purchase,  sale 
and  excUange  of  commodities."  Pomeroy,  in  his  work  on  Con- 
stitutional Law  (section  378),  referring  to  the  signification  of  the 
word  "  commerce,"  says :  "  It  includes  the  fact  of  intercourse  and 
of  traffic,  and  the  subject-matter  of  intercourse  and  traffic.  The 
fact  of  intercourse  and  traffic,  again,  embraces  all  the  means,  in- 
struments and  places  by  and  in  which  intercourse  and  traffic  are 
carried  on,  and,  further  still,  comprehends-  tlie  act  of  carrying 
them  on  at  these  places,  and  by  and  with  these  means.  The  sub- 
ject-matter of  intercourse  or  traffic  may  be  either  things,  goods, 
chattels,  merchandise  or  persons.  All  these  may,  therefore,  be 
regulated." 

Tested  by  these  principles  and  definitions,  what  was  the  basi- 
ness  or  occupation  carried  on  by  the  plaintiff  in  error  on  which 
the  tax  in  question  was  imposed  t  It  is  agreed  by  both  parties 
that  his  business  was  that  of  soliciting  passengers  to  travel  over 
the  railroad  which  he  represents  as  an  agent.  It  is  admitted  that 
the  travel  which  it  was  his  business  to  solicit  is  not  from  one  place 
to  another  within  the  state  of  California.  His  business,  therefor^ 
as  a  railroad  agent,  had  no  connection,  direct  or  indirect,  with  any 
domestic  commerce  between  two  or  more  places  within  the  state. 
His  employment  was  limited  exclusively  to  inducing  persons  in  the 
state  of  California  to  travel  from  that  state  into  and  through  other 
states,  to  the  city  of  New  York.  To  what,  then,  does  his  agency 
relate,  except  to  interstate  transportation  of  persons  !    Is  not  that 
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as  much  an  agency  of  interstate  commerce  as  if  he  were  engaged 
ia  soliciting  and  securing  the  transportation  of  freight  from  San 
Franbisco  to  New  York  city  over  that  line  of  railroad  ?  If  the 
business  of  the  New  YoVk,  Lake  Erie  and  Western  Railroad  Com- 
pany, in  carrying  passengers  by  rail  between  Chicago  and  New 
York  and  intermediate  points,  in  both  directions,  is  interstate 
commerce,  as  much  so  as  is  the  carrying  of  freight,  it  follows  that  ^ 
the  soliciting  of  passengers  to  travel  over  that  route  was  a  part  of 
the  business  of  securing  the  passenger  trafBc  of  the  company. 
The  object  and  effect  of  his  soliciting  agency  were  to  swell  the 
volume  of  the  business  of  the  road.  It  was  one  of  the  ^^  means '' 
by  which  the  company  sought  to  increase,  and  doubtless  did  in- 
crease, its  interstate  passenger  traffic.  It  was  notjncidentally  or 
remotely  connected  with  the  business  of  the  road,  bnt  was  a  direct 
metliod  of  increasing  that  business.  The  tax  upon  it,  therefore, 
was,  according  to  the  principles  established  by  the  decisions  of  this 
court,  a  tax  upon  a  means  or  an  occupation  of  carrying  on  inter- 
state commerce,  pure  and  simple. 

In  Bobbins  v.  Shelby  Taxing  Dist,  120  U.  S.  489 ;  7  Sup,  Ct. 
Bep'r,  592,  the  taxing  district  of  Shelby  county,  Tenu.,  which  in- 
cluded the  city  of  Memphis,  acting  under  the  authority  of  a  statute 
of  that  state,  attempted  to  impose  a  license  tax  upon  a  '^  drummer  " 
for  soliciting,  within  that  district,  the  sale  of  goods  for  a  firm  in 
Cincinnati  which  he  represented;  but  this  court  decided  that  such 
a  soliciting  of  business  constituted  a  part  of  interstate  commerce, 
and  that  the  statute  of  Tennessee  imposing  a  tax  upon  such  busi- 
ness was  in  conflict  with  the  commerce  clause  of  the  constitution 
of  the  United  States,  and  was,  therefore,  void.  A  like  decision  was 
rendered  in  Leloup  v.  Port  of  Mobile,  127  U.  S.  640 ;  8  Sup.  Ct. 
Rep'r,  1380 ;  and  in  Asher  v.  Texas,  128  U.  8.  129 ;  9  Sup.  Ct. 
BepV,  1,  both  of  these  decisions  were  carefully  considered,  and  the 
principle  was  affirmed.  In  Stoutenburgh  v.  Hennick,  129  U.  S. 
141;  9  Sup.  Ct.  Hep'r,  256,  the  same  question  came  before  the  court, 
and  the  principle  governing  the  cases  to  which  we  have  referred 
was  again  carefully  considered  and  affirmed.  See,  also,  Pickard 
V.  Car  Co.,  117  XJ.  S.  84;  6  Sup.  Ct.  Rep'r,  636 ;  Fargo  v.  Mich- 
igan,  121  U.  8.  230 ;  7  Sup.  Ct.  Rep'r,  857 ;  and  the  recent  cases 
of  Leisy  v.  Hardin,  135  U.  S.  100 ;  and  Lyng  v.  State  of  Mich- 
igan 135  U.  8.  161,  decided  April  28,  1890. 
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We  might  conclude  our  observationfi  on  the  case  with  the  above 
re)nark8,  bnt  we  deem  it  proper  to  notice  some  of  the  points 
raised  by  the  defendant  in  error,  and  which  were  relied  npon  bj 
the  conrt  below  to  control  its  decision  sustaining  the  validity  of 
the  aforesaid  order.  It  is  argued  that  the  New  York,  Lake  Erie 
and  Western  Railroad  Company  is  a  foreign  corporation  operating 
between  Chicago  and  New  York  city,  wholly  outside  of  and  dis- 
tinct from  California;  and  it  is  very  earnestly  contended  that  the 
business  of  soliciting  passengers  in  California  for  such  a  road  cannot 
be  interstate  commerce,  as  it  has  not  for  its  end  the  introduction 
of  any  thing  into  the  state.  We  do  not  think  that  fact,  even  as 
stated,  is  material  in  this  case.  The  argument  is  based  upon  the 
assumption  that  the.  provision  in  the  constitution  of  the  United 
States  relating  to  commerce  among  the  states  apph'es  as  a  limita- 
tion of  power  only  to  those  states  through  which  such  conimeroe 
would  pass,  and  that  any  other  state  can  impose  any  tax  it  may 
deem  proper  upon  such  commerce.  To  state  such  a  proposition 
is  to  refute  it ;  for  if  the  clause  in  question  prohibits  a  state  from 
taxing  interstate  commerce  as  it  passes  through  its  own  territory, 
a  fortiori  the  prohibition  will  extend  to  such  commerce  when  it 
does  not  pass  through  its  territory.  The  argument  entirely  over- 
looks the  fact  that  in  this  case  the  object  was  to  send  passenger 
traffic  out  of  California,  into  and  through  the  other  states  traversed 
by  the  road  for  which  the  plaintiff  in  error  was  soliciting  patron- 
age. 

It  is  further  said  that  the  soliciting  of  passengers  in  California 
for  a  railroad  running  from  Chicago  to  New  York,  if  connected 
with  interstate  commerce  at  all,  is  so  yery  remotely  connected 
with  it  that  the  hindrance  to  the  business  of  the  plaintiff  in  error 
caused  by  the  tax  could  not  directly  affect  the  commerce  of  the 
road,  because  his  business  was  not  essential  to  such  commerce. 
The  reply  to  this  proposition  is  that  the  essentiality  of  the  busi- 
ness of  the  plaintiff  in  error  to  the  commerce  of  the  road  he  re- 
presented is  not  the  test  as  to  whether  that  business  was  a  part  of 
interstate  commerce.  It  may  readily  be  admitted,  without  pre- 
judicing his  defense,  that  the  road  would  continue  to  carry  passen- 
gers between  Chicago  and  New  York  even  if  the  agent  had  been 
prohibited  altogether  from  pursuing  his  business  in  Califoraia. 
The  test  is,  was  this  business  a  part  of  the  commerce  of  the  road  I 
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Did  it  assiBt,  or  was  it  carried  on  with  the  purpose  to  assist,  ia  in- 
creasing  the  amount  of  passenger  traffic  on  the  road  1  If  it  did, 
the  power  to  tax  it  involves  the  lessening  of  the  commerce  of  the 
road  to  an  extent  commensurate  with  the*  amount  of  business 
done  by  the  agent.  The  court  below  relied  mainly  upon  Railroad 
Co.  V.  Cora.,  114  Penn.  St.  256 ;  6  Atl.  Rep'r,  46 ;  Mining  Co.  v. 
Pennsylvania  126  U.  S.  181;  8  Sup.  Ct.  Eep'r,  737;  and  Smith 
V,  Alabama,  124  U.  S.  465;  8  Sup.  Ct.  Eep'r,  564  —  to  support  its 
judgment.  But  we  are  of  opinion  that  neither  of  the  cases  in  this 
court  sustains  that  position.  The  other  case  we  have  disposed  of  in 
a  separate  opinion,  reversing  the  judgment  of  the  court  below. 
Mining  Co.  v.  Pennsylvania  manifestly  is  not  an  authority  in 
favor  of  the  position  of  the  court  below,  but  rather  the  reverse. 
In  that  case  a  company  incorporated  under  the  laws^of  Colorado, 
for  the  purpose  of  doing  a  general  mining  and  milling  business  in 
that  state,  had  an  office  in  Philadelphia,  V^  for  the  use  of  its  officers, 
stockholders,  agents,  and  employes."  The  state  of  Pennsylvania, 
through  her  proper  officers,  assessed  a  tax  against  the  corporation 
for  "  office  license,"  which  the  company  resisted,  on  the  ground 
that  the  act  under  which  the  assessment  was  leviM  was  in  conflict 
with  the  "  commerce  clause  "  of  the  constitution  of  the  United 
States,  in  that  it  was  an  attempt  to  tax  interstate  commerce,  as 
such.  The  Pennsylvania  courts  affirmed  the  validity  of  the  assess- 
ment, and,  a  writ  of  error  having  .been  sued  out,  the  case  was 
brought  here  for  review.  This  court  held  that  the  state  legisla- 
tion in  question  did  not  infringe  upon  the  commercial  clause  of 
the  constitution,  because  it  imposed  no  prohibition  upon  the  trans- 
portation into  the  state  of  the  products  of  the  corporation,  or  upon 
their  sale  in  the  state,  but  simply  exacted  a  license  tax  from  the 
corporation  for  its  office  in  the  commonwealth ;  and  went  on  to 
say:  ^^The  exaction  of  a  license  fee  to  enable  the  corporation 
to  have  an  office  for  that  purpose  within  the  commonwealth  is 
clearly  within  the  competently  of  its  legislature/  It  was  decided 
long  ago,  and  the  doctrine  has  been  often  affirmed  since,  that  a 
corporation  created  by  one  state  cannot,  with  some  exceptions,  to 
which  we  shall  presently  refeir,  do  business  in  another  state  with- 
out the  latter' s  consent,  express  or  implied;"  quoting  at  some 
length  from  Paiil  v.  Virginia,  8  Wall,  168,  to  sustain  the  conclu- 
sion there  reached.   But  the  court  further  remarked  that  ^^  a  quali- 


638     MgGall  v.  People  op  the  State  of  California. 

fication  of  this  doctrine  was  expressed  in  Pensacola  Tel.  Co.  v. 
Western  U.  Tel.  Co.,  96  U.  S.  1,  12,  so  far  as  it  applies  to  cor- 
porations engaged  in  commerce  under  the  aathority  or  with  the 
permission  of  congress ; "  and  in  oondnsion  said :  ^'  The  only 
limitation  upon  this  power  of  the  state  to  exclude  a  foreign  cor- 
poration from  doing  business  within  its  limits,  or  hiring  offices 
for  that  purpose,  or  to  exact  conditions  for  allowing  the  corpora- 
tion to  do  business  or  hire  offices  there,  arises  where  the  cor- 
poration is  in  the  employ  of  the  federal  government,  or  where  its 
business  is  strictly  commerce,  interstate  or  foreign.  The  control 
of  such  commerce,  being  in  the  federal  government,  is  not  to  be 
restricted  by  state  authority."  The  reference  to  Pensacola  TeL 
Co.  V.  Western  U.  Tel.  Co.  clearly  indicates  that  the  court  did 
not  intend  to  lay  down  any  rule  recognizing  the  power  of  a  state 
to  interfere  in  any  manner  with  interetate  commerce. 

The  latter  case  was  one  in  which  the  legislature  of  Florida  had 
granted  to  the  Pensacola  Company  the  exclusive  right  of  establish- 
ing and  maintaining  telegraph  lines  in  two  counties  in  that  state, 
and  this  court  held  that  such  legislation  was  in  conflict  with  the 
act  of  congress  of  July  34,  1866,  granting  to  any  telegraph  com- 
pany the  right  ^'  to  construct,  maintain  and  operate  lines  of  tele- 
graph through  and  over  any  portion  of  the  public  domain  of  the 
United  States,  over  and  along  any  of  the  milit^  or  post  roads 
of  the  United  States  which  have  been  or  may  hereafter  be  declared 
such  by  act  of  congress,  and  over,  under  or  across  the  navigable 
streams  or  waters  of  the  United  States,"  etc.  This  court  held 
such  state  legislation  unconstitutional,  as  interfering  with  interstate 
commerce,  and  in  its  opinion  announced  no  doctrine  not  in  har- 
mony with  the  principles  of  the  later  decisions  to  which  we  have 
referred.  Smith  v.  Alabama  was  a  case  in  wluch  an  act  of  the 
state  legislature  imposing  a  license  upon  any  locomotive  engineer 
operating  or  running  any  engine  or  train  of  cars  on  any  railroad 
in  that  state  was  pesisted  by  an  engineer  of  the  Mobile  and  Ohio 
Railroad  Company,  who  ran  an  engine  drawing  passenger-coaches 
on  that  road  from  Mobile,  in  the  state,  to  Corinth,  in  Mississippi, 
on  the  ground  that  the  statute  of  ther  state  was  an  attempt  to  reg- 
ulate interstate  commerce,  and  was,  therefore,  repugnant  Ho  the 
commercial  clause  of  the  constitution  of  the  United  States.  We 
held,  however,  that  the  statute  in  question  was  not  in  its  nature  a 
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regalation  of  commerce ;  that,  bo  far  as  it  affected  commercial 
transactions  among  the  states,  its  effect  was  so  indirect,  incidental 
and  remote  as  not  to  bnrden  or  impede  snch  commerce,  and  that 
it  was  not,  therefore,  in  conflict  with  the  constitution  of  the  United 
States  or  any  law  of  congress.  It  having  been  thns  ascertained 
that  the  legislation  of  the  state  of  Alabama  did  not  impose  any 
burden  or  tax  upon  interstate  commerce,  there  is  nothing  to  be 
fonnd  in  the  opinion  in  that  case  that  is  not  in  harmony  with  the 
doctrines  we  have  asserted  in  this  case.  That  opinion  quoted  at 
length  from  Sherlock  v.  Ailing,  93  XJ.  S.  99,  102,  103,  where  it 
was  expressly  held  that  ^^  the  states  cannot  by  legislation  place 
burdens  upon  commerce  with  foreign  nations  or  among  the  several 
states.  The  decisions  go  to  that  extent,  and  their  soundness  is 
not  questioned.  But,  npon  an  examination  of  the  cases  in  which 
they  were  rendered,  it  will  be  found  that  the  legislation  adjudged 
invalid  imposed  a  tax  upon  some  instrument  or  subject  of  com- 
merce, or  exacted  a  license  fee  from  parties  engaged  in  com- 
mercial pursuits,  or  created  an  impediment  to  the  free 
navigation  of  some  public  waters,  or  prescribed  conditions 
in  accordance  with  which  commerce  in  particular  articles  or 
between  particular  places  was  required  to  be  conducted.  In 
all  the  cases  the  legislation  condemned  operated  directly  upon 
commerce,  either  by  way  of  tax  npon  its  business,  license  upon  its 
pursuits  in  particular  channek,  or  conditions  for  carrying  it  on." 
It  results  from  what  we  have  said  that  the  judgment  of  the  court 
below  should  be,  and  it  hereby  is,  reversed,  and  the  case  is  re- 
manded to  that  court  for  further  proceedings  in  conformity  with 
this  opinion. 

Fuller,  C.  J.,  and  Gray  and  Brewer,  J  J.,  dissented. 

See  next  case  anfl  note  thereto. 
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(10  Sup.  Ct.  R.  966;  186  U.  B.  114.) 

1.  Fqrbion  Corporations.  Ck>N8Trn7Ti0NAL  Law.  Interstate  Com- 
merce. A  statute  of  Pennsylvania  provided  that  no  foreign  corporation,  which 
did  not  invest  or  use  its  capital  within  the  state,  shonld  have  an  office  within 
the  state,  unless  it  should  first  pay  an  annual  license  fee  of  one-fourth  of  a 
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mill  on  each  dollar  of  its  capital  stock.  The  K.  &  W.  B.  Co.»  waa  a  ooipo- 
ration  eziBting  under  the  laws  of  Virginia  and  West  Virginia,  whose  line  of 
road  by  means  of  certain  traffic  arrangements  with  other  railroads  had  become 
a  link  in  a  throagh  line  over  which  passengers  and  freight  were  transported 
into  and  out  of  the  state.  During  certain  years  it  maintained  an  office  in  the 
city  of  Philadelphia  and  this  was  a  proceeding  to  enforce  the  above-mentioned 
tax.  Held,  that  corporations  are  not  citizens  within  clause  1,  section  2,  art- 
icle 4  of  the  constitution  of  the  United  States  and  that  section  1  of  the  four- 
teenth amendment  did  not  prevent  a  state  from  imposing  such  conditions  upon 
foreign  corporations  as  it  saw  fit,  as  a  condition  of  their  doing  business  within 
the  state  and,  therefore,  that  the  statute  in  question  was  not  invalid  by  virtue 
of  either  of  the  above  provisions. 

2.  Intkbstate  Comhbbcb.  Taxation  of.  It  was  further  held  that  the 
railroad  company  was  engaged  in  interstate  commerce  and  that  the  tax  in  ques- 
tion was  a  tax  upon  one  of  the  means  or  instruments  by  which  it  carried  on  its 
business  of  interstate  commerce  and  was,  therefore,  unconstitutional  and  void. 

M,  E.  Olmsted  for  plaintiff  in  error.  W.  S.  Kirkpatrick  and 
John  F.  Sandersa7i  for  defendant  in  error. 

Lamab,  J.  The  sixteenth  section  of  an  act  of  the  legislature 
of  the  commonwealth  of  Pennsylvania,  approved  June  7,  1879 
P.  L.  112,  120)  provides  as  follows  :  "  That  from  and  after  the 
first  day  of  July,  Anno  Domini  one  thousand  eight  hundred  and 
seventy-nine,  no  foreign  corporation,  except  foreign  insurance 
companies,  which  docs  not  invest  and  use  its  capital  in  this  com- 
monwealth, shall  have  an  oflBce  or  ofiices  in  this  commonwealth 
for  the  use  of  its  officers,  stockholders,  agents  or  employes,  unless 
it  shall  have  first  obtained  from  the  auditor-general  an  annual  li- 
cense so  to  do;  and  for  said  license  every  such  corporation  shall 
pay  into  the  state  treasury,  for  the  use  of  the  commonwealth,  an- 
nually, one-fourth  of  a  mill  on  each  dcrtlar  of  capital  stock  which 
said  company  is  authorized  to  have  ;  and  the  auditor-general  shall 
not  issue  a  license  to  any  corporation  until  said  license  fee  shall 
have  been  paid.  The  auditor-general  and  state  treasurer  are  hereby 
authorized  to  settle  and  have  collected  an  account  against  any 
company  violating  the  provisions  of  this  section,  for  the  amount 
of  such  license  fee,  together  with  a  penalty  of  fifty  per  centum 
for  failure  to  pay  the  same ;  provided,  that  no  license  fee  shall  be 
necessary  for  any  corporation  paying  a  tax  under  any  previous 
section  of  this  act,  or  whose  capital  stock,  or  a  majority  thereof, 
is  owned  or  controlled  by  a  corporation  of  this  state  which  does 
pay  a  tax  under  any  previous  section  of  this  act." 
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Under  the  authority  vested  in  him  by  that  statute,  the  auditor- 
general  of  the  state  assessed  a  license  tax  against  the  Norfolk  and 
Western  Railroad  Company,  a  corporation  existing  under  the  laws 
of  Virginia  and  West  Virginia,  for  each  of  the  two  years  ending 
July  1,  1885,  on  its  capital  stock  of  $25,000,000,  at  the  rate  pre- 
scribed in  the  act,  amounting  to  $6,250  a  year,  on  account  of  its 
having  an  otQce  for  the  use  of  its  officers,  stockholders,  agents  and 
employes  in  the  dty  of  Philadelphia.  The  case  now  before  this 
court  involves  the  claim  of  the  state  for  the  year  ending  July  1, 
1884,  only.  As  permitted  by  the  laws  of  Pennsylvania,  the  com- 
pany appealed  from  the  auditor-general's  settlement  to  the  court 
of  common  pleas  of  Dauphin  county,  in  that  state.  The  case  was 
tried  in  that  court  without  the  intervention  of  a  jury,  under  an 
act  of  the  state  legislature  approved  April  22,  1874,  and  theconrt 
made  the  following  findings  of  fact :  "  (1)  The  defendant  is  a 
railroad  corporation  existing  under  the  laws  of  the  states  of  Vir- 
^nia  and  West  Virginia,  and  its  main  line  and  branches  lie  wholly 
within  these  states.  (2)  Its  line  of  railroad  connects  at  several 
points  with  the  railroads  of  other  corporations ;  and  by  virtue  of 
these  connections,  and  certain  traffic  contracts  and  agreements,  it 
has  become  a  link  in  a  through  line  of  road,  over  which,  as  part 
of  the  business  thereof,  freight  and  passengers  are  carried  into  and 
out  of  this  commonwealth.  (3)  Its  authorized  capital  stock  is 
$25,000,000.  (4)  From  July  1,  1883,  to  July  1,  1885,  it  had  an 
office  in  this  commonwealth  for  the  use  of  its  officers,  stock- 
holders, agents  and  employes.  Its  main  office  is  at  Roanoke,  Va. 
{5)  During  this  period  it  expended  a  considerable  amount  of 
money  in  Pennsylvania  in  the  purchase  of  materials  and  supplies 
for  the  use  of  its  road ;  but,  with  trifling  exceptions,  it  owns  no 
property,  and  has  no  capital  invested  for  corporate  purposes,  within 
this  commonwealth,  (6)  It  has  paid  no  office  license  fee  for  the 
years  named,  as  required  by  section  16  of  the  act  of  1879  (P.  L. 
120).  Upon  this  section  these  settlements  are  based."  Judgment 
was  rendered  against  the  company  on  that  finding,  sustaining  the 
settlement  made  by  the  auditor-general  of  the  state  for  the  sum  of 
$7,503.12,  That  judgment  having  been  affirmed  by  the  supreme 
court  of  the  state,  this  writ  of  error  was  sued  out.  The  assign- 
ment of  errors  is  to  the  effect  that  the  court  below  erred  in  refus- 
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iog  to  stutain  the  following  points,  urged  bj  the  company,  both 
in  the  trial  oonrt  and  in  the  supreme  conrt  of  the  state,  viz,: 

^'  (1)  Inasmnch  as  the  sixteenth  section  ot  the  act  of  J<ane  7, 
1879,  denies  to  foreign  corporations,  and  to  the  officers,  agents 
and  employes  of  foreign  corporations,  the  right  to  have  an  office 
or  place  of  meeting  in  the  state  of  Pennsylvania,  the  said  section 
is  in  conflict  with  clause  1  of  section  2  of  article  4  of  the  constitu- 
tion of  the  United  States,  which  provides  that  ^  the  citizens  of  each 
state  shall  be  entitled  to  all  privileges  *  *  *  of  citizens  in 
the  several  states/  (2)  The  sixteenth  section  of  the  act  of  June 
7,  1879,  is  an  abridgment  of  the  privil^es  and  immunities  of  the 
citizens  of  the  United  States ;  it  discriminates  between  corpora- 
tions  of  the  state  of  Pennsylvania  and  corporations  of  other  states; 
it  discriminates  between  corporations  and  natural  persons  having 
offices  in  Pennsylvania ;  it  discriminates  between  foreign  corpo- 
rations ;  it  denies  to  foreign  corporations,  and  to  natural  persons 
connected  with  such  corporations,  particularly  this  defendant  and 
its  officers,  agents  and  employes,  who  were  in  the  state  maintain- 
ing an  office  and  doing  business  at  and  before  the  passage  of  the 
said  act,  the  equal  protection  of  the  laws,  and  is  for  these  reasous 
void,  because  in  conflict  with  article  14  of  the  amendments  to  the 
constitution  of  the  United  States,  and  also  because  ip  conflict  with 
the  act  of  congress  (R.  S.,  §  1977). 

(3)  Inasmuch  as  the  Norfolk  and  Western  Railroad  Company 
engaged  in  the  business  of  transporting  freight  and  passengers  to 
or  from  other  states  out  of  or  into  the  state  of  Pennsylvania,  or 
from  other  states  to  other  states,  passing  through  the  state  of 
Pennsylvania,  and  for  the  successful  carrying  on  of  said  inter- 
state business  it  is  necessary  for  the  said  company  to  maintain  one 
or  more  offices  in  the  state  of  Pennsylvania,  therefore,  the 
sixteenth  section  of  the  act  of  June  7,  1879,  if  it  requires  that 
the  said  company  cannot  lawfully  maintain  an  office  in  said  state 
without  first. obtaining  from  the  auditor-general  thereof  a  license 
so  to  do  and  paying  the  fee  prescribed  by  said  section  for  said  li- 
cense, then  the  said  section  is  unconstitutional  and  void,  be- 
cause in  conflict  with  clause  3  of  section  8  of  article  1  of  the 
constitution  of  the  United  States,  which  provides  that  *  congress 
shall  have  power  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states.'  " 


Norfolk  &  Westebn  R.  Co.  v.  PEisirNSYLVAisriA.       643 

The  first  two  points  are  disposed  of  adversely  to  the  compauy 
by  the  decision  of  this  court  in  Pembina  Min.  Co.  v.  Pennsylva- 
nia,  125  U.  S.J81 ;  8  Sup.  Ot.  Rep'r,  737.  In  that  case  we  held, 
following  Panl  v.  Virginia,  8  Wall.  168,  that  corporations  are  not 
citizens,  within  the  meaning  of  clause  1,  section  2,  article  4,  of  the 
constitution  of  the  United  States,  declaring  that  ^'  the  citizens  of 
each  state  siiall  be  entitled  to  all  privileges  and  immunities  of  citi- 
zens in  the  several  states."  And  we  also  held  that  section  1  of  the 
fourteenth  amendment  to  the  constitution,  declaring  that  no  state 
shall  ^^deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws,"  does  not  prohibit  a  state  from  imposing  such 
conditions  upon  foreign  corporations  as  it  may  choose  as  a  condi- 
tion of  their  admission  within  its  limits.  See,  also,  Fire  Ass'n  v. 
New  York,  119  U.  S.  110 ;  7  Sup.  Ct.  Rep'r,  108.  The  only 
question  for  consideration,  therefore,  arises  under  the  third  assign* 
ment  of  error,  above  set  forth.  It  is  well  settled  by  numerous 
decisions  of  this  court  that  a  state  cannot,  under  the  guise  of  a 
license  tax,  exclude  from  its  jurisdiction  a  foreign  corporation  en- 
gaged in  interstate  commerce,  or  impose  any  burdens  upon  such 
commerce  within  its  limits.  Some  of  the  cases  sustaining  this 
proposition  are  collected  in  McCall  v.  California,  ante,  and  need 
not  be  repeated  here. 

The  question  before  us  is  thus  narrowed  to  the  two  following 
inquiries :  (1)  Was  the  business  of  this  company  in  the  state  of 
Pennsylvania  interstate  commerce?  (2)  If  so,  was  the  tax 
assessed  against  it  for  keeping  an  office  in  Philadelphia  for  the 
use  of  its  officers,  stockholders,  agents  and  employes  a  tax  upon 
such  business  t  We  have  no  difficulty  in  answering  the  first  of 
these  inquiries  in  the  affirmative.  Although  the  findings  of  fact 
are  somewhat  meager  on  this  question  —  much  more  so,  indeed, 
than  the  undisputed  evidence  in  the  case  warranted  —  enough  is 
stated  in  the  second  paragraph  of  the  aforesaid  finding  to  show 
that  the  company  is  engaged  in  interstate  commerce  in  the  state. 
It  is  there  said,  in  substance :  By  virtue  of  its  connections  and 
certain  traffic  contracts  with  other  railroads,  the  Norfolk  and  West- 
ern Railroad  Company  ^^  has  become  a  link  in  a  through  line  of 
road,  over  which,  as  part  of  the  business  thereof,  freight  and  pas- 
sengers are  carried  into  and  out  of  this  commonwealth."  That  is 
to  say,  the  business  of  the  through  line  of  railroad,  of  which  the 
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plaintifi  in  error  forms  a  part,  or  in  which  it  is  a  link,  consists,  in 
a  measure,  of  carrying  passengers  and  freight  into  Pennsylvania 
from  other  states,  and  out  of  that  state  into  other  ittates.  It  cer- 
tainly requires  no  citation  of  authorities  to  demonstrate  that  sneh 
business  —  that  is,  the  business  of  this  through  line  of  railroad  — 
is  interstate  commerce.  That  being  true,  it  logically  follows  that 
any  one  of  the  roads  forming  a  part  of  or  constituting  a  link  in, 
that  through  line,  is  engaged  in  interstate  commerce,  since  the 
business  of  each  one  of  those  roads  serves  to  increase  the  volume 
of  business  done  by  that  through  line.  On  this  point.  The  Daniel 
Ball,  10  Wall.  557,  565,  is  an  authority.  In  that  case  the  steamer 
Daniel  Ball  was  engaged  in  transporting  goods  on  Grand  river, 
wholly  within  the  state  of  Michigan,  destined  for  other  states, 
and  goods  brought  from  other  states  destined  for  places  in  the 
state  of  Michigan,  but  did  not  run  in  connection  with,  or  in  con- 
tinuation of,  any  line  of  vessels  or  railway  leading'to  other  states; 
and  the  contention  was  that  she  was  not  engaged  in  interstate 
commerce.  But  this  court  held  otherwise,  and  said  :  ^^  So  far  us 
she  was  employed  in  transporting  goods  destined  for  other  states, 
or  goods  brought  from  without  the  limits  of  MicJiigan  and  des- 
tined to  places  within  that  state,  she  was  engaged  in  commerce 
between  the  states ;  and,  however  limited  that  commerce  may 
have  been,  she  was,  so  far  as  it  went,  subject  to  the  legislation  of 
congress.  She  was  employed  as  an  instrument  of  that  commerce; 
for,  whenever  a  commodity  has  begun  to  move  as  an  article  of 
trade  from  one  state  to  another,  commerce  in  that  commodity 
between  the  states  has  commenced.  The  fact  that  several  different 
and  independent  agencies  are  employed  in  transporting  the  com- 
modity, some  acting  entirely  in  one  state,  and  some  acting  through 
two  or  more  states,  does  in  no  respect  affect  the  character  of  the 
transaction.  To  the  extent  in  which  each  agency  acts  in  that 
transportation,  it  is  subject  to  the  regulation  of  congress."  See, 
also,  Railway  Co.  v.  Illinois,  118  U.  S.  657;  7  Sup.  Ct.  RepV,  4, 
and  cases  cited. 

We  pass  to  the  second  inquiry  above  stated,  viz.  :  Was  the  tax 
assessed  against  the  company  for  keeping  an  office  in  Phila- 
delphia, for  the  use  of  its  officers,  stockholders,  agents  and  em- 
ployes, a  tax  upon  the  business  of  the  company  ?  In  other  words 
was  such  tax  a  tax  upon  any  of  the  means  or  instruments  by  which 
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the  company  was  enabled  to  carry  on  its  business  of  interstate 
commerce?  We  have  no  hesitancy  in  answering  that  question  in 
the  affirmative.  What  was  the  purpose  of  the  company  in  es- 
tablishing an  office  in  the  city  of  Philadelphia  ?  Manifestly  for 
the  furtherance  of  its  business  interests  in  the  matter  of  its  com- 
mercial relations.  One  of  the  terms  of  the  contract  by  which  the 
plaintiff  in  error  became  a  link  in  the  through*  line  of  road  re- 
ferred to  in  the  findings  of  fact  provided  that  '^  it  shall  be  the 
duty  of  each  initial  road  member  of  the  line  to  solicit  and  procure 
traffic  for  the  Great  Southern  Despatch  [the  name  of  said  through 
line]  at  its  own  proper  cost  and  expense."  Again,  the  plaintiff  in 
error  does  not  exercise  or  seek  to  exercise  in  Pennsylvania  any 
privilege  or  franchise  not  immediately  connected  with  interstate 
commerce  and  required  for  the  purposes  thereof.  Before  es- 
tablishing its  office  in  Philadelphia  it  obtained  from  the  secretary 
of  the  commonwealth  the  certificate  required  by  the  act  of  the 
state  legislature  of  1874:  enabling  it  to  maintain  an  office  in  the 
state.  That  office  was  maintained  because  of  the  necessities  of  the 
interstate  business  of  the  company,  and  for  no  other  purpose.  A 
tax  upon  it  was,  therefore,  a  tax  upon  one  of  the  means  or  instru- 
mentalities of  the  company's  interstate  commerce^  and,  as  such, 
was  in  violation  of  the  commercial  clause  of  the  constitution  of 
the  United  States.  Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196  ;  5  Sup.  Ct.  Eep'r,  826;  Philadelphia  Steamship  Co. 
V.  Pennsylvania,  122  U.  S.  326;  7  Sup.Ct.  RepV,1118,  and  cases 
dted;  McCall  v.  California,  ante. 

For  the  foregoing  reasons  the  judgment  of  the  court  below  is 
reversed,  and  the  case  is  remanded  to  that  court  for  further  pro- 
ceedings in  conformity  with  this  opinion. 

Fuller,  0.  J.,  and  Gray  and  Brewer,  JJ.,  dissented. 

INTERSTATE  COMMERCE. 

The  power  of  the  states  to  legislate  with  reference  to  matters  affecting  in- 
terstate commerce  is  one  of  great  importance  to  railroads  and  other  corpora, 
tions  engaged  in  such  commerce.  We  have  accordingly  endeavored  to  bring 
together  all  the  decisions  of  the  supreme  coart  of  the  United  States  touching 
the  question  which  we  have  classified  with  reference  to  the  subject-matter  of 
the  decisions  rather  than  the  general  principles  of  the  subject. 

1.  XmproTemefnt  of  navigation  —wharves,  pilots,  dams,  bridges,  etc.—  The 
states  may   make   any  improvement  of  harbors,    streams   and    navigable 
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waters  within  their  limits,  which  does  not  oonfliet  with  anj  Uw  of  oongren 
or  any  system  of  improvement  adopted  by  the  general  government,  and  may 
collect  tolls  or  fees  for  the  ase  of  sach  improvements^  County  of  Mobile  v. 
Kimball,  102  IT.  S.  691;  Ease  v.  Glover,  119X7.  S.  548;  Sands  v.  Manistee 
lUver  Improvement  Co.,  128  U.  8.  288.  They  may  constract  wharves  and  ooU 
lect  reasonable  wharfage  fees.  Packet  Co.  v.  Keokak,  95  U.  S.  80;  Packet 
Co.  V.  St.  Louis,  100  r.  S.  428;  Packet  Co.  v.  Catlettsbnrg,  105  U.  S.  559; 
Transportation  Co.  v.  Parkersburg,  107  IT.  &  691;  Ouachtto  Packet  Co.  v. 
Aiken,  121  U.  S.  444.  The  reasonableness  of  such  fees  will  be  determined  by 
reference  to  local  laws  and  conditions.  Transportation  Co.  v.  Parkersburg, 
107  U.  S.  691;  OuachiU  Packet  Co.  v.  Aiken,  121  U.  S.  444.  Wharftige  fees 
may  be  graduated  in  proportion  to  the  tonnage  of  vessels,  but  states  may  not, 
under  the  guis*  of  wharfage,  lay  a  '<  duty  of  tonnage."  Packet  Co.  v.  Keokuk, 
95  U.  S.  803;  Steamship  Co.  v.  Port  Wardens,  0  Wall.  1 ;  Cannon  v.  New  Orleans, 
20  Wall.  577.  Nor  can  a  state  directly  or  indirectly  lay  a  duty  of  tonnage, 
even  on  vessels  engaged  wholly  in  commerce  within  the  state.  Ibid.;  and  State 
Tonnage  Tax  Cases,  12  Wall.  204;  Peete  v.  Morgan,  19  Wall.  581;  Inman 
Steamship  Co.  v.  Tucker,  94  U.  S.  288.  Nor  can  a  state  discriminate  in  its 
wharfage  fees  between  goods  produced  in  other  states,  and  those  produced 
within  its  own  borders.  Guy  v.  Baltimore,  100  U.  S.  484.  The  states  may 
regulate  pilots  and  pilotage  in  the  absence  of  any  action  on  the  subject  by  con- 
gress. Cooley  V.  Board  of  Wardens,  12  How.  299;  Sprague  v.  Thompson,  118 
U.  S.  90. 

A  state  may  authorize  the  construction  of  bridges  over  streams  within  its 
jurisdiction,  which  are  highways  of  commerce,  and  may  prescribe  rules  and  reg 
ulations  for  the  use  of  draws  in  the  same,  and  may  cause  dams  to  be  con- 
structed across  such  streams  for  the  purpose  of  improving  lands  in  the  vicin- 
ity or  promoting  the  health  of  the  community.  Wilson  v.  Blackbird  Creek 
Marsh  Co.,  2  Pet.  245;  Gilmanv.  Philadelphia,  3  Wall.  718;  EscanabaCo.  v. 
Chicago,  107  U.  S.  678;  Cardwell  v.  American  Bridge  C>o.,  113  CJ.  S.  205;  Ham- 
ilton V.  Vicksburg,  etc.  R.  Co.,  119  U.  S.  280. 

2.  Quarantine  and  inspection  laws. —  The  states  may  pass  and  enforce 
quarantine  and  inspection  laws,  for  the  purpose  of  protecting  its  citizens 
against  disease  and  the  introduction  of  infectious  or  unwholesome  commodi- 
ties. Morgan's  Steamship  Co.  v.  Louisiana  Board  of  Health,  118  U.  S.  455; 
Peete  v.  Morgan,  19  Wall.  581;  Gibbons  v.  Ogden,  9  Wheat  208.  Bui  a  quar- 
antine law  which  amounts  to  the  imposition  of  a  tonnage  tax  is  void.  Peete  v. 
Morgan,  19  Wall.  581. 

3.  Statutes  requiring  the  examination  and  licensing  of  certain  railroad 
employes. — Statutes  requiring  locomotive  engineers  to  be  licensed  in  order  to 
exclude  those  who  are  incompetent  and  requiring  that  employes,  serving  in 
certain  capacities  upon  railroads  should  pass  an  examination  and  obtain  a  cer- 
tificate, in  order  to  prevent  accidents  due  to  color  blindness  and  defective  vision, 
have  been  held  valid  even  as  to  railroads  engaged  in  interstate  traffic.  Smith 
V.  Alabama,  124  U.  S.  465;  Nashville,  etc.,  R.  Co.  v.  Alabama,  128  U.  8.  96. 

4.  Oonstruction  and  maintenance  of  highways,  railroads  and  other  lines 
of  transportation  and  oommunication. —  Each  state  may  lay  out  and  construct, 
or  authorize  to  be  laid  out  and  constructed,  within  its  own  territory,  such 
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highwayB,  railroads,  telegraph  and  other  lines  of  transportation  and  6omma 
nication  as  It  sees  fit.  At  the  same  time  congress  may  oonstruct,  or  authorize 
the  ooDStraction,  of  similar  works  into,  or  throagh,  a  state  for  purposes  of 
interstate  traffic.  California  ▼.  Central  Pacific  R.  Co.,  127  U.  S.  1;  and  see 
Pacific  Railroad  Removal  Cases,  115  U.  S.  1;  Santa  Clara  Co.  ▼.  Southern 
Pac.  Ry.  Co.,  118  U.  S.  394. 

6.  Taxing  the  instruments  of  commerce. —  A  state  cannot  impose  a  license 
tax  upon  sleeping-cars  nor  upon  boats  or  vessels  engaged  in  interstate  commerce. 
Picliard  v.  Pullman  Southern  Car  Co.,  117  IT.  S.  84;  Tennessee  v.  Same,  117 
U.  S.  51;  Moran  v.  New  Orleans,  113  U.  S.  69;  Bain  ▼.  Richmond,  etc.,  R.  Co., 
ante.  Such  property  having  its  situs  within  a  state  may  be  taxed  in  the  same 
manner  as  other  property.  State  Tonnage  Tax  Cases,  12  Wall.  204.  The 
court  says: 

"Power  to  tax,  with  certain  exceptions,  resides  with  the  state,  independent 
of  the  federal  government,  and  the  power  when  confined  within  its  true  limits, 
may  be  exercised  without  restraint  from  any  federal  authority.  They  cannot, 
however,  without  the  consent  of  congress,  lay  any  duty  on  tonnage,  nor  can 
they  levy  any  imposts  or  duties  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  their  inspection  laws,  as  without  the  con- 
sent of  congress  they  are  unconditionally  prohibited  from  exercising  any 
such  power.  Outside  of  those  prohibitions  the  power  of  the  states  extends  to 
all  objects  within  the  sovereign  power  of  the  state,  except  the  means  and  in- 
struments of  the  federal  government.  But  ships  and  vessels  owned  by  indi- 
viduals and  belonging  to  the  commercial  marine  are  regarded  as  the  private 
property  of  their  owners,  and  not  as  the  instruments  or  means  of  the  federal 
government,  and  as  such,  when  viewed  as  property,  they  are  plainly  within 
the  taxing  power  of  the  states,  as  they  are  not  withdrawn  from  the  operation 
of  that  power  by  any  express  or  implied  prohibition  contained  in  the  federal 
constitution. 

"  Argument,  therefore,  to  show  that  they  may  be  taxed  as  other  property 
belonging  to  the  citizens  of  the  state  is  hardly  necessary,  as  the  opposite 
theory  is  indefensible  In  principle,  contrary  to  the  generally -conceived  opinion, 
and  is  wholly  unsupported  by  any  judicial  determination.  Direct  adjudication 
to  support  that  proposition  is  not  to  be  found  in  the  reported  decisions  of  this 
court,  but  there  are  several  cases  which  concede  that  such  a  tax,  if  levied  by  a 
state,  would  be  legal,  and  no  doubt  is  entertained  that  the  concession  is  prop, 
erly  made."  See,  also.  Le  Loup  v.  Port  of  Mobile,  127  U.  S.  640,  649;  West- 
ern Union  Tel.  Co.  v.  Massachusetts,  125  U.  S.  580. 

But  ferry-boats  on  the  Mississippi  river  plying  between  St.  Louis  and  the 
Illinois  shore,  and  owned  by  an  Illinois  corporation  and  stored  on  the  Illinois 
side  when  not  in  use,  cannot  be  taxed  by  the  city  of  St.  Louis  as  property 
"  within  the  city."    St.  Louis  v.  Perry  Co.,  11  Wall.  428.^ 

6,  Taxation  of  agents  and  corporations  engaged  in  interstate  and  foreign 
commerce. —  A  state  cannot  exact  a  license  tax  of  drummers  or  persons  en- 
gaged In  selling  goods  to  be  Imported  from  other  states  or  countries,  nor  can  It 
discriminate  between  those  engaged  in  selling  Imported  goods  and  goods  of 
domestic  production.  Brown  v.  Maryland,  12  Wheat.  419;  Ward  v.  Maryland, 
12  Wall.  418;  Wetton  v.  Missouri,  91  U.  S.  275:  Webber  v.  Virginia,   108  U. 
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S.  »44;  •Walling  v.  Michigan,  116  U.  S.  446;  Robbina  ▼.  Shelby  Taxing  IHs- 
trict,  120  U.  S.  489;  Asher  v.  Texas,  128  U.  8.  129;  Stoutenbargh  ▼.  Hennick, 
129  U.  S.  141.  A  statute  of  Maryland  which  prohibited  any  person  or  corpora- 
tion other  than  the  grower,  maker  or  manufacturer,  from  selling  or  offering 
for  sale  any  goods,  chattels,  wares  or  merchandise  within  the  state  without  a 
license.and  prescribed  a  fee  for  such  license  graduated  according  to  the  amount 
of  goods  kept  in  stock  by  the  applicant  at  the  principal  season  of  sale,  was 
held  to  be  void  in  so  far  as  it  applied  to  non-residents  of  the  state  or  Ihose 
selling  goods  to  be  brought  into  the  state.  Carson  v.  Maryland,  120  U.  S. 
602. 

A  statute  of  Tennessee  which  imposed  a  tax  upon  all  peddlers  of  sewing- 
machines  and  selling  by  sample,  and  which  applied  to  all  without  regard  to 
where  the  articles  sold  were  produced,  was  upheld  in  Machine  Co.  y.  Gage,  100 
U.  S.  676.    To  the  same  effect  is  Woodruff  v.  Parham,  8  Wall.  123. 

An  ordinance  of  the  port  of  Mobile  imposed  a  license  tax  of  $225  upon  tele- 
graph  companies.  This  was  held  to  be  void  as  to  companies  engaged  in  inter- 
state traffic,  overruling  the  case  of  Osborne  v.  Mobile,  16  Wall.  479.  The 
court  says : 

*'  In  our  opinion  such  a  construction  of  the  constitution  leads  to  the  con- 
clusion that  no  state  has  the  right  to  lay  a  tax  on  interstate  commerce  in  any 
form,  whether  by  way  of  duties  laid  on  the  transportation  of  the  subjects  of 
that  commerce,  or  on  the  receipts  derived  from  that  transportation,  or  on  the 
occupation  or  business  of  carrying  it  on,  and  the  reason  is  that  such  taxation 
is  a  burden  on  that  commerce,  and  amounts  to  a  regulation  of  it,  which  be- 
longs solely  to  congress.  This  is  the  result  of  so  many  recent  cases  that 
citation  is  hardly  necessary.    *    *    * 

"  We  may  here  repeat,  what  we  have  so  often  said  before,  that  this  exemp- 
tion  of  interstate  and  foreign  commerce  from  state  regulation  does  not  prevent 
the  state  from  taxing  the  property  of  those  engaged  in  such  commerce 
located  within  the  state  as  the  property  of  other  citizens  is  taxed,  nor  from  reg- 
ulating matters  of  local  concern  which  may  accidentally  affect  commerce, 
such  as  wharfage,  pilotage  and  the  like."  Page  648. 

7.  Taxation  of  the  business  or  receipts  of  interstate  commerce^— A 
state  cannot  levy  any  tax  upon  the  business  of  interstate  commerce  or  upon 
the  receipts  from  such  business.  Case  of  the  State  Freight  Tax,  15  Wall. 
282;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196;  Fargo  v.  Mich- 
igan, 121  U.  S.  230;  Philadelphia,  etc.,  Steamship  Co.  v.  Pennsylvania,  122 
U.  S.  826 ;  Ratterman  v.  Western  Union  Tel.  Co.,  127  U.  S.  411 ;  Western 
Union  Tel.  Co.  v.  Alabama,  132  U.  S.  432.  The  case  of  Stote  Tax  on  Bail- 
way  Qross  Receipts,  15  Wall.  284,  is  virtually  overruled  by  the  later  cases.  See 
especially  Philadelphia,  etc..  Steamship  Co.  v.  Pennsylvania,  122  U.  B. 
326. 

A  tax  on  the  capital  stock  of  a  ferry  company  engaged  in  Interstate  traffic, 
according  to  the  dividends  declared  by  it,  was  held  void  In  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196.  A  tax  upon  the  capital  stock  of  a  telegraph 
company,  in  the  proportion  which  the  length  of  its  lines  within  the  state  bore 
to  the  total  length  of  its  lines,  was  upheld  in  Western  Union  Tel.  Co.  v.  At- 
torney-General, 125  U.  8.  580. 
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A  tax  on  sales  by  auction  of  imported  goods,  none  being  levied  npon  sales 
of  domestic  goods,  was  held  void  in  Cook  v.  Pennsylvania,  97  U.  S.  566. 

In  chartering  a  railroad  company  a  state  may  lawfully  stipulate  that  it 
shall  pay  to  the  state  one-fifth  of  the  amount  received  by  it  from  passenger 
fares  and  such  a  stipulation  can  be  enforced  though  such  fares  may  he  deF* 
rived  in  part  from  interstate  traffic.  '  Railroad  Co.  v.  Maryland,  21  Wall. 
456. 

8.  Taxes  on  the  sal^ect-matter  of  interstate  oommeroe,  freight,  passen- 
gers, messages,  etc. —  A  state  cannot  levy  a  tax  npon  passengers  arriving  from, 
or  going  to,  a  point  without  the  state,  nor  npon  the  carrier  for  transporting  such 
pasfiengers,  and  any  regulations  which  amounts  to  the  imposition  of  such  a  tax 
will  be  void.  Passenger  Cases,  7  How.  388;  People  v.  Compagnie  G6n^rale 
Trans-Atlantique,  107  U.  S.  69;  Henderson  v.  New  York,  92  U.  S.  259;  Chy 
Lung  V.  Freeman,  92  U.  S.  275;  Crandall  v.  Nevada,  6  Wall.  85;  and,  see 
Head  Money  Cases,  112  U.  S.  580. 

A  state  tax  on  interstate  telegraphic  messages  is  void.  Telegraph  Co.  v. 
Texas,  105  U.  8.  460;  Western  Union  Tel.  Co.  v.  Alabama,  182  U.  S.  472; 
Ratterman  v.  Western  Union  Tel.  Co.,  127  U.  S.  411;  LeLoup  v.  Port  of  Mo- 
bile, 127  U.  S.  640. 

The  cases  cited  in  the  last  section  establish  the  proposition  that  freight, 
while  in  transit  from  one  state  to  another  cannot  be  taxed  by  the  states.  A 
state  cannot  impose  a  stamp  duty  on  bills  of  lading  of  goods  sent  out  of  the 
state.  Almy  v.  State  of  California,  22  How.  169.  But  such  property  is  only 
exempt  while  in  transit.  The  fact  that  it  is  awaiting  transportation  or  is  in- 
tended for  export  can  make  no  difierence.  Coe  v.  Errol,  116  U.  S.  517;  Kidd 
V.  Pearson,  128  U.  S.  1.     In  the  former  case  the  court  says: 

"  But  no  definite  rule  has  been  adopted  with  regard  to  the  point  of  time  at 
which  the  taxing  power  of  the  state  ceases  to  goods  exported  to  a  foreign 
country  or  to  another  state.  What  we  have  already  said,  however,  in  relation 
to  the  products  of  a  state  intended  for  exportation  to  another  state  will  indicate 
the  view  which  seems  to  us  the  sound  one  on  the  subject,  namely,  that  such 
goods  do  not  cease  to  be  part  of  the  general  mass  of  property  in  the  state,  sub- 
ject, as  such,  to  its  jurisdiction,  and  to  taxation  in  the  usual  way,  until  they 
have  been  shipped,  or  entered  with  a  common  carrier  for  transportation  to 
another  state,  or  have  been  started  upon  such  transportation  in  a  continuous 
route  or  journey.  We  think  that  this  must  be  the  true  rule  on  the  subject. 
It  seems  to  us  untenable  to  hold  that  a  crop  or  a  herd  is  exempt  from  taxa- 
tion merely  because  it  is,  by  its  owner,  intended  for  exportation.  If  such 
were  the  rule,  in  many  states  there  would  be  nothing  but  the  lands  and  real 
estate  to  bear  the  taxes.  Some  of  the  western  states  produce  very  little  except 
wheat  and  corn,  moet  of  which  Is  intended  for  export;  and  so  of  cotton  in  the 
southern  states.  Certainly,  ns  long  as  these  products  are  on  the  lands  which 
produce  them,  they  are  part  of  the  general  property  of  the  state .  And  so  we 
think  they  continue  to  be  until  they  have  entered  upon  their  final  journey  for 
leaving  the  state  and  going  Into  another  state.  It  is  true,  it  was  said  in  tho 
case  of  The  Daniel  Ball,  10  Wall.  557,  565:  '  Whenever  a  commodity  has  be- 
gun to  move  as  an  article  of  trade  from  one  state  to  another,  commerce  in  that 
commodity  between  the  states  has  commenced.'    But  this  movement  does  not 
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begin  nntU  tlie  articles  have  been  shipped  or  started  for  tranisportation  from 
the  one  state  to  the  other.  The  carrying  of  them  in  carts  or  other  yehicles, 
or  eren  floating  them  to  the  depot  where  the  journey  is  to  commence  is  no 
part  of  that  jonmey.  That  is  all  preliminary  work,  performed  for  the  par- 
pose  of  patting  the  property  in  a  state  of  preparation  and  readiness  for  trans- 
portation. Until  aetnally  launched  on  its  way  to  another  state,  or  committed 
to  a  common  carrier  for  transportation  to  sach  state,  its  destination  is  not  fixed 
and  certain.  It  may  be  sold  or  otherwise  disposed  of  within  the  state,  and 
never  pat  in  coarse  of  transportation  oat  of  the  state.  Carrying  it  from  the 
farm,  or  the  forest,  to  the  depot,  is  only  an  interior  moyement  of  the  property, 
entirely  within  the  state,  for  the  purpose,  it  is  true,  but  only  for  the  parpose, 
of  patting  it  into  a  course  of  exportation;  it  is  no  part  of  the  exportation  itself. 
Until  shipped  or  started  on  its  final  journey  out  of  the  state  its  exportation  is 
a  matter  altogether  t?^  fifri^  and  not  at  all  a  fixed  and  certain  thing."  Page  537. 

Coal  shipped  from  Pennsylvania  to  New  Orleans  and  there  held  for  sale  on 
bosrd  the  vessel  is  subject  to  taxation  in  Louisiana  and  it  makes  no  difference 
that  it  is  afterward  sold  to  go  out  of  the  state.  Brown  v.  Houston,  114  U.  S. 
622.  Goods  imported  and  sold  by  the  consignee  in  cargo  to  arrive,  the  same 
to  be  delivered  on  board  the  purchaser's  lighters  and  to  be  at  the  risk  of  the 
seller  until  so  delivered,  may  be  taxed  in  the  hands  of  such  purchaser.  War- 
ring V.  Mayor  of  Mobile,  8  Wall.  110. 

A  tax  of  fifty  cents  per  gallon  upon  all  liquor  brought  iato  the  state,  to  be 
paid  by  the  importer,  was  held  valid  when  a  similar  tax  was  levied  upon  all 
liquor  manufactured  in  the  state,  to  be  paid  by  the  manufacturer.  Hinson  v. 
Lott,  8  Wall.  14a 

9.  Regnlation  of  interstate  oommeroe — police  power.—  The  validity  of 
quarantine  and  inspection  laws,  though  applicable  to  interstate  commerce,  his 
already  been  referred  to  in  section  2  of  this  note.  The  ability  of  the  states  to 
affect  interstate  commerce  through  the  police  power  has  been  the  subject  of 
much  discussion  in  the  recent  cases.  A  statute  requiring  the  master  of  a  vessel 
from  a  foreign  state  or  country  to  make  a  report  as  to  passengers  brought  in 
his  vessel  was  held  valid.  City  of  New  York  v.  Miln,  11  Pet.  102.  So  a 
statute  of  Maryland  prohibiting  the  export  of  tobacco  in  hogsheads  unless  in- 
spected, passed  and  marked  as  therein  provided.  Turner  v.  Maryland,  107 
U.  S.  38. 

A  statute  of  Missouri  prohibiting  the  biinging  of  Texas,  Mexican  or  Indian 
cattle  into  the  state  between  the  1st  day  of  March  and  the  1st  day  of  Novem- 
ber in  each  year,  except  such  as  were  taken  throagh  the  state,  and  making  no 
distinction  between  such  as  were  healthy  and  such  as  were  diseased,  was  held 
void.  Railroad  Co.  v.  Husen,  95  U.  S.  465.  But  a  statute  of  Iowa  making  a 
person  liable  for  damages  by  spread  of  Texas  fever,  by  having  in  his  posses- 
sion Texas  cattle,  which  had  not  been  wintered  north  of  the  southern  boundaxy 
of  Missouri,  was  upheld  as  valid.    Eimmish  v.  Ball,  129  U.  S.  217. 

A  statute  of  Miunesota,  prohibiting  the  sale  of  fresh  beef,  veal,  mutton, 
lamb  or  pork  for  human  food,  unless  the  animals  from  which  the  same  was 
taken  should  have  been  inspected  within  the  state  before  being  slaughtered, 
was  held  to  be  an  unconstitutional  interference  with  interstate  commerce. 
Minnesoto  v.  Barber,  186  U.  S.  813;  S.  C,  89  Fed.  Bep'r,  641;  Swift  v.  Sutphin, 
89  Fed.  Rep'r,  680. 
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'  It  is  now  settled  that,  apart  from  the  recent  legislation  of  congress,  a  state 
«annot  prohibit  the  sale  of  liquor,  brought  into  it  from  another  state  and  offered 
in  the  orginal  packages.  Leisy  v.  Hardin,  135  U.  8.  100;  Ljng  v.  Michigan, 
135  U.  S.  161.  The  prior  decisions  on  the  validitj  of  prohibitory  liquor  laws 
are  as  follows:  Eidd  v.  Pearson,  128  U.  S.  1;  Mugler  ▼.  Kansas,  123  U.  8. 
623;  Foster  v.  Kansas,  112  U.  8.  201;  Beer  Co.  ¥.  Massachusetts,  97  U.  8.  25; 
Bartemeyer  v.  Iowa,  18  Wall.  120;  License  Gases,  5  How.  504. 

A  statute  of  Iowa  forbidding  a  carrier  from  bringing  liquor  into  the  state 
without  being  furnished  with  a  certificate  that  the  consignee  is  authorized  to 
sell  liquors  by  the  laws  of  the  state  was  held  to  be  void.  Bowman  v.  Chicago, 
etc.,  R.  Co.,  125  U.  8.  465. 

A  statute  requiring  carriers  by  water  to  give  all  persons  equal  rights  upon 
«11  parts  of  their  vessels  is  void  in  so  far  as  it  applies  to  interstate  business. 
Hall  V.  De  Cuir,  95  U.  8.  485.  But  a  regulation  in  regard  to  the  accommoda- 
tions which  carriers  were  required  to  furnish  white  and  colored  pasen- 
gers  respectively,  which  was  held  by  the  supreme  court  of  the  state  to  ap- 
ply to  domestic  traffic  only,  was  sustained  in  Louisville,  etc.,  B.  Co.  v.  Missis- 
eippi,  1  Am.  R.  R.  &  Corp.  Rep.  724;  8.  C,  133  U.  8.  587. 

A  state  statute  to  prevent  unjust  discrimination  in  the  charges  of  common 
carriers  is  void  as  to  interstate  traffic.  Wabash,  etc,  R.  Co.  v.  Illinois,  118  U. 
8.  557.     See  State,  ex  rel.,  v.  Cincinnati,  etc,  R.  Co.,  ante,  106. 

A  statute  of  Indiana  requiring  telegraph  companies  to  deliver  messages,  if 
the  persons  to  whom  they  were  addressed  lived  within  one  mile  of  the  receiv- 
ing office,  was  held  void  as  to  messages  received  from,  or  sent  without,  the 
«tate.     Western  Union  Tel.  Co.  v.  Pendleton,  122  U.  8.  347. 

A  state  cannot  grant  an  exclusive  right  to  navigate  certain  waters  within  its 
Jurisdiction,  if  such  waters  are  ways  of  commerce  with  foreign  states.  Gibbons 
V.  Ogden,  9  Wheat.  1.  So  it  has  been  held  that  a  state  cannot  gr^nt  an  ex- 
clusive right  to  maintain  and  operate  a  telegraph  over  a  railroad  right  of  way. 
Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  8.  1. 

A  law  of  Indiana  giving  an  action  for  causing  the  death  of  a  person  was  held 
valid  as  against  interstate  carriers.     Sherlock  v.  Ailing,  93  U.  8.  99. 

10.  To  what  the  power  of  congress  extends  or  what  is  Included  under 
the  power  "to  regulate  oonunerce  with  foreign  nations  and  among  the 
sereral  states." —  The  foregoing  brief  review  of  the  decisions  of  the  supreme 
court  shows  that  the  power  of  congress  embraces  every  thing  which  directly  re- 
lates to  interstate  or  foreign  commerce.  The  constitutional  provision  in  question 
places  under  the  control  of  congress  all  navigable  waters  which,  though  wholly 
within  a  state,  form  part  of  a  system  over  which  interstate  or  foreign  com- 
merce may  be  carried  on.  Miller  v.  New  York,  100  U.  8.  385 ;  Gibbons  v. 
Ogden,  9  Wheat.  1.  The  jurisdiction  of  congress  extends  to  all  waters 
which  are  navigable  in  fact,  and  not  merely  to  those  in  which  the  tide  ebbs 
and  flows.    The  Daniel  Ball,  10  Wall.  557. 

Under  this  power  congress  may  construct  or  authorize  the  construction  of 
highways,  railroads  and  telegraph  lines  into  or  through  states  for  the  purpose 
of  facilitating  commerce.  California  v.  Central  Pacific  R.  Co.,  127  U.  8.  1. 
And  highways,  railroads  and  telegraph  lines  constructed  understate  authority, 
may  be  controlled  and  regulated  by  congress,  with  reference  to  their  use  for 
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interstate  or  foreign  oommeroe.  Wabash,  etc,  R.  Co.  ▼.  Illinois,  118  U.  S. 
557  ;  Bowman  v.  Chicago,  etc.,  R.  Co.,  135  U.  S.  4d5;  Pensacola  Tel.  Co.  ir. 
Western  Union  Tel.  Co.,  96  U.  S.  1. 

The  entire  bosiness  of  interstate  commerce  is  subject  to  the  control  of  con- 
gress, and  it  can  neither  be  regulated,  taxed  or  prohibited  by  the  states.  This 
is  the  purport  of  all  the  decisions.  This  exemption  from  state  control  extends  not 
only  to  the  process  of  transportation  or  transmission,  but  to  all  the  means  and 
agencies  set  on  foot  for  the  purpose  of  promoting  such  commerce  and  in  case 
of  commodities,  includes  the  disposition  of  the  same  after  they  have  reached 
their  destination. 

11.  To  what  extent  the  power  of  congress  is  exclusive. —  A  long  line  of 
decisions  has  now  firmly  established  a  distinction  between  those  matters  relat- 
ing to  interstate  commerce,  which  are  local  in  their  nature  and  can  only  be 
properly  provided  for  by  local  or  special  laws,  and  those  which  are  general  or 
national  and  admit  of  a  uniform  system  or  regulation.  With  respect  to  the 
former  the  power  of  congress  is  concurrent  with  that  of  the  states  and  the 
latter  may  regulate  such  matters  until  congress  acts.  With  respect  to  the 
latter  the  power  of  congress  is  exclusive  and  its  non-action  is  equivalent  to  an 
express  declaration  that,  with  respect  to  such  matters,  commerce  among  the 
states  shall  be  free  and  untrammelled.  I^isy  ▼.  Hardin,  185  U.  S.  100, 119; 
Stoutenburgh  v.  Hennick,  129  U.  S.  141,  148;  Bowman  v.  Chicago,  etc.,  R. 
Co.,  125  U.  S.  465,  507;  Philadelphia,  etc.,  Steamship  Co.  v.  Pennsylvania, 
122  U.  S.  326,  336;  Bobbins  v.  Shelby  County  Taxing  District,  120  U.  S.  489- 
492,  493;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  204;  Brown  v. 
Houston,  114  U.  S.  622,  680;  Transportation  Co.  v.  Parkersburg,  107  U.  S.  691, 
701,  702;  County  of  Mobile  v.  Kimball,  102  U.  6.  691;  Henderson  v.  Mayor, 
etc.,  of  New  Tork,  92  U.  S.  259;  Case  of  State  Freight  Tax,  15  Wall.  232,  278, 
280;  Cooley  v.  Board  of  Wardens,  12  How.  299,  3W. 

A  few  quotations  from  recent  cases  will  illustrate  this  distinction.  In  Glon* 
cester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  208,  the  court  says: 

"  Commerce  among  the  states  consists  of  intercourse  and  traffic  between 
their  citizens,  and  includes  the  transportation  of  persons  and  property,  and  the 
navigation  of  public  waters  for  that  purpose,  as  well  as  the  purchase,  sale  and 
exchange  of  commodities.  The  power  to  regulate  that  commerce,  as  well  as 
commerce  with  foreign  nations,  vested  in  congress,  is  the  power  to  prescribe 
the  rules  by  which  it  shall  be  governed;  that  is,  the  conditions  upon  which  it 
shall  be  conducted;  to  determine  when  it  shall  be  free  and  when  subject  to 
duties  and  other  exactions.  The  power  also  embraces  within  its  control  all 
the  instrumentalities  by  which  that  commerce  may  be  carried  on  and 
the  means  by  which  it  may  be  aided  and  encouraged.  The  subjects 
therefore,  upon  which  the  power  may  be  exerted,  are  of  infinite  va- 
riety. While  with  reference  t6  some  of  them,  which  are  local  and  limited 
in  their  nature  or  sphere  of  operation,  the  states  may  prescribe  regulations 
until  congress  intervenes  and  assumes  control  of  them;  yet,  when  they  are 
national  in  their  character,  and  require  uniformity  of  regulation  affecting  alike 
all  the  states,  the  power  of  Congress  is  exclusive.  Necessarily  that  power 
alone  can  prescribe  regulations  which  are  to  govern  the  whole  country.  And 
it  needs  no  argument  to  show  that  the  commerce  with  foreigpn  nations  and  be-- 
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tween  the  stfttes,  which  consistfl  in  the  transportation  of  persons  and  property 
between  them,  is  a  subject  of  national  character,  and  reqaires  uniformity  of 
regnlation.  Congress  alone,  therefore,  can  deal  with  such  transportation;  its 
non-action  is  a  declaration  that  it  shall  remain  free  from  burdens  imposed  by 
state  legislation  Otherwise,  there  would  be  no  protection  against  conflicting 
regulations  of  different  states,  each  legislating  in  favor  of  its  own  citizens  and 
products,  and  against  those  of  other  states.  It  was  from  apprehension  of  such 
conflicting  and  discriminating  state  legislation,  and  to  secure  uniformity  of 
regulation,  that  the  power  to  regulate  commerce  with  foreign  nations  and 
among  the  states  was  vested  in  congress." 

In  Bobbins  ▼.  Shelby  Taxing  District,  120  U.  S.  489,  492,498,  the  court  says: 

"1.  The  constitution  of  the  United  States  having  given  to  congress  the  power 
to  regulate  commerce,  not  only  with  foreign  nations,  but  among  the  several 
states,  that  power  is  necessarily  exclusive  whenever  the  subjects  of  it  are 
national  in  their  character  or  admit  only  of  one  uniform  system  or  plan  of  reg- 
ulation. 

"  2.  Another  established  doctrine  of  tliis  court  is,  that,  where  the  power  of 
congress  to  regulate  is  exclusive,  the  failure  of  congress  to  make  express  reg- 
ulations indicates  its  will  that  the  subject  shall  be  left  free  from  any  restric- 
tions or  impositions;  and  any  regulation  of  the  subject  by  the  states,  except  in 
matters  of  local  concern  only,  as  hereafter  mentioned,  is  repugnant  to  such 
freedom . 

"8.  It  is  also  an  established  principle,  as  already  indicated,  that  the  only 
way  in  which  commerce  between  the  states  can  be  legitimately  afiected  by 
state  laws  is,  when,  by  virtue  of  its  police  power  and  its  jurisdiction  over  per- 
sons and  property  within  its  limits,  a  state  provides  fbr  the  security  of  the 
lives,  limbs,  health  and  comfort  of  persons  and  the  protection  of  property;  or 
when  it  does  those  things  which  may  otherwise  incidentally  affect  commerce, 
such  as  the  establishment  and  regulation  of  highways,  canals,  railroads, 
wharves,  ferries  and  other  commercial  facilities;  the  passage  of  inspection 
laws  to  secure  the  due  quality  and  measure  of  products  and  commodities;  the 
passage  of  laws  to  regulate  or  restrict  the  sale  of  articles  deemed  injurious  to 
the  health  or  morals  of  the  community;  the  imposition  of  taxes  upon  persons 
residing  within  the  state  or  belonging  to  its  population,  and  up^n  avocations 
Jind  employments  pursued  therein,  not  directly  connected  with  foreign  or  in- 
terstate commerce  or  with  some  other  employment  or  business  exercised  under 
authority  of  the  constitution  and  laws  of  the  United  States;  and  the  imposition 
of  taxes  on  all  property  within  the  state,  mingled  with  and  forming  part  of 
the  great  mass  of  property  therein.  But  in  making  such  internal  regulations 
«  state  cannot  impose  taxes  upon  persons  passing  through  the  state,  or  coming 
into  it  merely  for  a  temporary  purpose,  especially  if  connected  with  interstate 
or  toreign  commerce;  nor  can  it  Impose  such  taxes  upon  property  imported 
into  the  state  from  abroad,  or  from  another  state,  and  not  yet  become  part  of 
the  common  mass  of  property  therein;  and  no  discrimination  can  be  made,  by 
any  such  regulations,  adversely  to  the  persons  or  property  of  other  states;  and 
no  regulations  can  be  made  directly  affecting  interstate  commerce.  Any  tax- 
ation or  regulation  of  the  latter  character  would  be  an  unauthorized  interfer- 
ence with  the  power  given  to  congress  over  the  subject.*' 
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Again,  in  Bowman  v.  Cliicago,  etc.,  Ry.  Co.,  125  U.  S.  465,  407,  408:  "  Tli» 
doctrine  now  firmly  eBtablished  is,  tliat,  where  the  eubject  upon  which  oon- 
gresa  can  act  under  its  commercial  power  is  local  in  its  natare  or  ephere  of 
operation,  such  as  harbor  pilotage,  the  improvement  of  harbors,  the  eetabliah- 
ment  of  beacons  and  buoys  to  guide  Tessels  in  and  out  of  port,  the  constroctioa 
of  bridges  over  navigable  rivers,  the  erection  of  wharves,  piers  and  docks,  and 
the  like,  which  can  be  properly  regulated  only  by  special  provisions  adapted 
to  their  localities,  the  state  can  act  until  congress  interferes  and  supersedes  its 
authority;  but  where  the  subject  is  national  in  its  character,  and  admits  asd 
requires  uniformity  of  regulation,  affecting  alike  all  the  states,  such  as  trans- 
portation between  the  states,  including  the  importation  of  goods  from  ane 
state  into  another,  congress  can  alone  act  upon  It  and  provide  the  needed  reg- 
ulations. The  absence  of  any  law  of  congress  on  the  subject  is  equivalent  to 
its  declaration  that  commerce  in  that  matter  shall  be  free.  Thus  the  abseaoa 
of  regulations  as  to  interstate  commerce  with  reference  to  any  particular  sab- 
ject  is  taken  as  a  declaration  that  the  importation  of  that  article  into  the  states 
shall  be  unrestricted.  It  is  only  after  the  importation  is  completed,  and  the 
property  imported  has  mingled  with  and  become  a  part  of  the  general  prop- 
erty of  the  state,  that  its  regulations  can  act  upon  it,  except  bo  far  as  may  be 
necessary  to  insure  Jsafety  in  the  disposition  of  the  import  until  thus  mingled." 

12.  The  power  of  congress  is  in  all  oases  paramonnt.  —  This  is  implied  in 
all  the  cases  cited  in  the  last  section  and  has  been  expressly  declared  in  many 
of  the  cases  already  referred  to.  Indeed  it  is  only  in  the  absence  of  oongrei- 
sional  action  that  the  states  can  act  at  all,  even  in  those  matters  which  are 
local  in  their  nature.  When  congress  acta  the  authority  of  the  states  isBape^ 
seded.  County  of  Mobile  v.  Kimball,  103  U.  S.  691,  699 ;  Sprague  v.  Thomp- 
son, 118  U.  S.  90. 


Stanley  v.  Wabash,  etc.,  Ry.  Oo. 

(18  8.  W.  R. TOO;  100 Mo.  486.) 

1.  Railroad  Cohpakibs.  Interstate  Commerce.  A  statute  of  Misiwaii 
required  persons,  owning  or  operating  railroads  in  that  state,  to  fanieh 
double-decked  cars  for  the  transportation  of  sheep  and,  in  case  they  failed  or 
refused  so  to  do,  made  it  unlawful  for  tliem  to  charge  or  receive  more  tbia 
half  the  regular  rates  for  transporting  stock.  Held,  that  the  statute  will  not 
be  construed  to  have  any  extra-territorial  effect,  and  that  if,  as  properly  con- 
strued, it  applied  to  interstate  commerce,  it  would  be  void. 

2.  The  plaintiff,  having  been  obliged  to  ship  sheep  in  ordinary  cars  from  a 
point  in  Missouri  to  a  point  in  Illinois,  recovered  a  judgment  under  the  statate  - 
for  excess  of  freight  charged  and  paid.     The  judgment  was  reversed. 

THE  second  count  of  the  petition  is  as  follows :     '^  (2)  Plaintiff 
for  another  and  further  cause  of  action,  states  that  the  defend- 
ant, in  shipping  said  sheep  as  aforesaid,  placed  and  carried  them  io 
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twelve  single-decked  cars,  and  failed  and  refused  and  neglected  to 
furnish  plaintiff  with  double-decked  cars,  as  it  was  its  lawful  duty  to 
do;  and  the  defendant,  in  violation  of  the  statute  in  such  cases  made 
and  provided,  charged  and  collected  of  plaintiff,  for  the  carrying 
of  said  sheep  from  said  La  Plata,  Mo.,  to  East  St.  Louis,  III.,  at 
the  rate  of  twenty -five  dollars  per  car  for  twelve  cars,  making  the 
sum  of  three  hundred  dollars  received  by  the  defendant  for  the  * 
transportation  of  said  sheep,  which  was  the  full  legal  rate  of 
freight  allowed  for  the  shipment  of  stock,  and  was  one  hundred 
and  fifty  dollars  in  excess  of  the  amount  that  the  defendant  could 
lawfully  charge  for  such  transportation  of  said  sheep  in  a  single- 
decked  car.  Wherefore  the  plaintiff  says  an  action  hath  accrued 
to  him  to  have  and  recover  of  defendant  the  sum  of  one  hundred 
and  fifty  dollars,  the  excess  so  charged  as  aforesaid,  for  which 
plaintiff  demands  judgment."  This  count  is  based  upon  the 
statute  entitled  ''  An  act  to  require  railroad  companies  to  furnish 
double-decked  cars  for  the  shipment  of  sheep,  and  providing  a  pen- 
alty for  failing  so  to  do,"  approved  March  18, 1881.  A  trial  by  the 
court,  without  the  intervention  of  a  jury,  resulted  in  a  judgment 
for  plaintiff  in  the  sum  of  $105,  which  caused  an  appeal  by  the 
defendant  to  the  Kansas  City  court  of  appeals,  from  which  court 
the  cause  was  transferred  to  this  court  on  a  jurisdictional  ground. 
Other  points  are  unnecessary  to  be  set  forth  now,  as  they  will  be 
sufficiently  stated  in  the  opinion. 

WeUs  B.  Blodgett  2lx\  A  George  8,  Oro^er  for  appellant.    Sew% 
<&  Outhrie  for  respondent. 

Sherwood,  J.  (after  stating  the  facts  as  above).  1.  The  second 
count  of  the  original  opinion  charged  that  the  contract  was  made 
to  ship  the  sheep  from  La  Plata,  Mo.,  to  St.  Louis,  Mo.,  but  the 
amended  petition  charged  the  contract  was  to  ship  the  sheep  from 
La  Plata,  this  state,  to  East  St.  Louis,  111. ;  and  upon  this  it  is 
claimed  that  there  was  a  change  in  plaintiff^s  cause  of  action. 
This  point  need  not  be  discussed,  because  it  appears  that  the 
answer  of  the  defendant  to  the  original  petition  was  considered  as 
refiled  to  the  amended  petition,  and,  this  being  done  without  objec- 
tion«  cannot  be  objected  to  here  for  the  first  time.  Nor  need  the 
action  of  the  trial  court  as  to  plaintiff's  first  count  be  considered, 
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seeing  that  it  was  in  favor  of  the  defendant,  and  the  plaintiff  does 
not  appeal.  The  statutory  provisions  upon  which  this  action  is 
brought  are  as  follows :  "  Section  1.  All  railroad  companies, 
private  companies  or  individuals  owing  or  operating  a  railroad  or 
railroads  in  the  state  of  Missouri,  are  required  to  furnish  a  sufficient 
number  of  double-decked  cars  for  the  shipment  of  sheep  to  supply 
the  demand  for  such  cars  on  their  respective  lines,  and  to  allow 
shippers  to  load  both  decks  in  said  cars  with  sheep  to  the  aggre- 
gate extent  of  (20,000)  twenty  thousand  pounds ;  which  cars,  so 
loaded,  shall  be  received  and  transported  by  such  railroad  com- 
panies, or  private  companies  or  individuals,  as  one  car-load  of 
stock  ;  and  it  shall  not  be  lawful  for  said  railroad  companies,  pri- 
vate companies,  or  individuals  to  charge  or  receive  for  the  trans- 
portation of  a  double-decked  car  of  sheep  more  than  the  legal 
rate  of  freight  allowed  for  the  shipment  of  stock.  Sec.  2. 
Should  any  railroad  company,  or  private  company  or  individuals, 
owing  or  operating  a  railroad  or  railroads  in  the  state  of  Mis- 
souri, refuse  or  neglect  to  furnish  cars  as  provided  in  the 
preceding  section,  it  shall  not  be  lawful  for  them  to  chafge 
or  receive  for  the  transportation  of  a  car  of  sheep  more  than  one- 
half  the  legal  rate  of  freight  allowed  for  the  shipment  of  stock." 
It  will  not  be  intended  that  this  statute  was  to  have  any  extra-ter- 
ritorial force,  since  this  would  be  beyond  the  power  of  the  legis- 
lature of  this  state.  General  presumptions  of  this  sort  always 
attend  legislative  acts.  Merrill  v.  Railroad  Co.,  21  Am.  &EDg. 
R.  Cas.  48,  and  cases  cited ;  2  Ror.  Railr.  1151;  Ror.  Int.  St. 
Law,  149-154. 

2.  But  if,  as  held  by  the  trial  court,  the  statute  under  discussion 
can  be  held  to  apply  to  interstate  shipments,  then  it  is  an  attempted 
regulation  of  commerce,  and  violates  article  1,  section  8,  of  the  con- 
stitution of  the  United  States.  Gibbons  v.  Ogden,  9  Wheat.  1 ; 
Welton  V.  Missouri,  91 U.  &.  275  ;  Raiboad  Co.  v.  Husen,  95  U.  S. 
465 ;  Hall  v.  De  Cuir,  95  U.  S.  485  ;  Manufacturing  Co.  v.  Fergu- 
son, 113  U.  S.  727 ;  5  Sup.  Ct.  Rep'r,  739  ;  Hardy  v.  Railroad  Co., 
18  Am.  &Eng.  R.  Cas.  432,  and  cases  cited  ;  Carton  v.  Railroad 
€o.,  59  Iowa,  148  ;  13  N.  W.  Rep'r,  67;  Louisville  &  N.  R  Co. 
V.  Railroad  Commissioners,  16  Am.  &  Eng.  R.  Cas.  1.  ^'  The 
legislative  authority  of  every  state  must  spend  its  force  within  the 
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territorial  liinits  of  the  state."  Goolej  Const.  Lim.  151.    Con- 
trolled by  these  considerations,  we  reverse  the  judgment. 
All  concur. 

See  McCall  v.  California,  ante ;  Norfork,  etc.,  B.  Co.  ▼.  PennBylvania,  ante  ; 
LoaisviUe,  etc.,  R.  Co.  v.  Missiisippi,  1  Am.  R.  R.  &  Corp.  Rep.  724. 


Beckb  v.  Missoubi  Pao.  By.  Co* 

(18  8.  W.  B.  1068;  —  Mo. .) 

1.  Railboad  Companies.  Imputed  Nboligencb  of  DbiVeb.  PiaintifTs 
husband  died  of  injuries  whicli  lie  receiyed  while  ridin^f  in  a  public  hack, 
which  was  run  into  bj  a  train  while  crossing  defendant's  tracks  at  a  highway 
crossing.  Held,  the  negligence  of  the  driver  could  not  be  imputed  to  the  de- 
ceased, and  that  plaintiff  could  recover',  if  the  deceased's  injuries  were  due  to 
the  negligence  of  the  defendant,  though  the  driver's  negligence  also  contrib- 
uted thereto. 

2.  Failxtbb  to  have  Head-Light  afteb  Dabk  mat  be  Negligence  peb 
BE.  It  is  not  error  to  declare  to  the  jury  as  matter  of  law  that  for  a  train  to 
approach  a  public  crossing  near  a  city  after  dark  without  the  head-light  burn- 
ing is  negligence. 

8.  Amount  of  Recovebt.  A  statute  of  Missouri  provides  that  the  recovery 
shall  be  $5,000  '*  whenever  any  person  shall  die  from  any  injury  resulting  from 
or  occasioned  by  the  negligence,  unskillf  ulness  or  criminal  intent  of  any  offi- 
cer, agent,  servant  or  employe  whilst  running,  conducting  or  managing  any 
locomotive,  car  or  train  of  cars."  In  this  case  the  injury  was  the  result  of 
negligence  in  failing  to  give  tbe  statutory  signals  or  in  failing  to  liave  the  head- 
light burning.  Held,  that  in  either  case  it  was  within  the  statute  and  the 
court  properly  directed  a  verdict  for  $5,000. 

T.  J.  Partis  and  Bennett  Pike  for  appellant.  A.  R.  Taylor 
for  respondent. 

Bbaob,  J.  In  this  action  plaintiff  sues  to  recover  damages  for 
the  death  of  her  husband,  Charles  Becke,  who  was  a  passenger  in 
a  public  stage  or  hack  that  was  struck  by  a  train  of  defendant  at 
a  public  crossing  a  short  distance  from  Nevada,  Mo.,  thereby 
causing  the  said  coach  to  be  overturned,  and  the  said  Becke  in- 
jured so  that  he  died  within  two  days  after  the  collision,  from 
such  injuries.  The  plaintiff  had  judgment  for  $5,000,  and  the 
defendant  appeals.    The  only  errors  urged  as  grounds  for  reversal 

are  upon  the  instructions.    They  may  all  be  considered  upon  in- 
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structions  1  and  3  giyen  for  plamtifi,  and  instractioii  A  refused 
for  the*  def eudant : 

^*  No,  1.  If  you  find  from  the  evidence  that  plaintiff  waB  the 
wife  of  Charles  Becke  when  he  died ;  and  that  on  Jannaij  16, 
1886,  said  Charles  Becke  was  a  passenger  on  a  public  stage  or 
hack  goiDg  from  Montevallo  to  Nevada,  in  Missonri,  and  had  no 
control  over  the  driver  thereof,  or  of  the  management  of  said 
hack ;  and  that  the  hack  in  which  82).id  Becke  was  then  such  pas- 
senger was  struck  on  said  day  by  an  engine  of  defendant  at  the 
crossing  of  the  railroad  and  a  traveled  public  road  near  Nevada, 
Mo.,  and  not  within  any  city ;  and  that  in  consequence  of  said 
collision  said  Becke  received  injuries  from  which  he  died  at  Ne- 
vada, Mo.,  on  or  about  January  18,  1886 ;  and  if  you  further  find, 
from  tlie  evidence,  that  said  collision  directly  resulted  from  or  was 
caused  by  the  omission  of  defendant's  employes  in  charge  of  said 
engine  to  give  any  of  the  signals  mentioned  in  instruction  No.  2; 
and  that  said  Charles  Becke,  at  and  prior  to  said  collision,  was 
himself  exercising  ordinary  care  to  avoid  injury  and  danger— 
then  your  verdict  should  be  for  plaintiff,  and  you  should  sasm 
her  damages  at  the  sum  of  $5,000." 

'^  No.  3.  If  you  find,  from  the  evidence,  the  facts  to  be  as  men- 
tioned in  instruction  No.  1,  except  as  to  the  omission  of  signak, 
and  find  on  that  point  that  one  of  the  signals  mentioned  therein 
(and  more  particularly  described  in  instraction  No.  2)  was  given ; 
but  if  you  then  further  find,  from  the  evidence,  that  at  the  time 
and  place  of  said  collision  it  was  no  longer  daylight,  but  was  after 
dark,  and  that  there  was  no  head-light  lit  or  burning  on  said  en- 
gine, and  that  in  consequence  of  said  omission  said  collision  oc- 
^  curred  at  said  crossing — then  your  verdict  should  be  for  plaintiff, 
and  you  should  then  assess  her  damages  at  the  sum  of  $5,000,  that 
being  the  measure  of  damages  fixed  by  the  statute  in  this  case  in 
the  event  yon  find  for  the  plaintiff  under  these  instructions  and 
the  evidence  before  you." 

"  A.  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  on  the  19th  day  of  January,  1886,  one  Kanley  was 
driving  a  hack  from  Montevallo  to  Nevada,  and  that  he  had 
driven  that  hack  from  Nevada  to  Montevallo  and  back  six  dajs 
each  week  for  one-third  of  the  time  since  the  Ist  of  December, 
1885,  and  had  known  the  road  ever  since  the  railroad  was  built 
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for  fotir  or  five  years,  and  had  been  over  it  often  during  that  time, 
and  knew  said  public  road  on  which  he  was  traveling  crossed  the 
defendant's  railroad  at  a  point  from  a  mile  to  a  mile  and  a  quarter 
south-east  of  the  town  of  Nevada  in  open  prairie  land,  where  the 
railroad  train  could  be  seen  from  half  a  mile  to  a  mile  and  a  quar- 
ter before  the  train  reached  said  crossing,  and  that  said  train  could 
have  been  seen  or  heard  bj  said  Hanley  for  a  distance  of  thirty 
rods  or  more  before  he  reached  the  crossing  if  he  had  looked  in 
the  direction  of  the  train,  or  could  have  been  heard  by  him  if  he 
had  listened  carefully,  or  if  it  was  after  dark  in  the  evening,  from 
6:10  to  6:25  o'clock,  p.  m.,  and  said  Hanley  had  stopped  and  care- 
fully looked  and  attentively  listened,  that  he  could  have  seen  or 
heard  the  train,  and  that  said  Hanley  knew  it  was  about  train 
time,  and,  notwithstanding,  said  Hanley  drove  his  team  and  hack 
onto  the  railroad  crossing  without  stopping  and  carefully  looking 
and  attentively  listening,  and  plaintiff's  deceased  husband  was  in- 
jured in  consequence  thereof,  either  by  the  train,  or  by  reason  of 
the  team  running  away,  upsetting  the  hack,  and  dragging  deceased, 
or  otherwise,  the  defendant  is  not  liable  for  any  injury  so  done, 
and  the  jury  should  find  their  verdict  for  defendant,  whether  the 
whistle  was  sounded,  the  bell  was  rung,  or  the  head-light  was  lit 
or  not." 

1.  It  is  contended  by  counsel  for  the  defendant  that  the  court 
committed  error  in  refusing  to  instruct  the  jury  that  the  plaintiff 
could  not  recover  if  the  driver  of  the  hack  in  which  her  husband 
was  a  passenger  was  guilty  of  negligence  which  contributed  to  the 
injuries  which  resulted  in  his  death,  and  that  the  doctrine  laid 
down  in  Thorogood  v.  Bryan,  65  E.  C.  L.  115 — that  a  passenger 
upon  the  vehicle  of  a  common  carrier  who  sustains  an  injury  which 
is  the  result  of  the  concurrent  negligence  of  those  in  charge  of 
such  vehicle  and  third  persons  is  so  identified  with  the  former  as 
to  be  chargeable  with  their  negligence  in  an  action  against  the  lat- 
ter, and,  therefore,  only  entitled  to  recover  damages  from  his 
carrier  —  should  govern  the  case.  This  doctrine,  from  the  time 
it  was  first  announced  in  Thorogood  v.  Bryan,  in  1849,  though 
afterward  followed  by  the  English  courts  for  a  time  (Armstrong 
V.  Bailway  Co.,  L.  R.,  10  Exch.  47)  was  continually  subjected  to 
adverse  comment  and  criticism,  until  recently,  in  the  case  of  The 
Bemina  (Jan.  24,  1887),  12  Frob.  Div.  68,  the  whole  question  was 
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reexamined,  and  the  aathorities,  English  and  American,  reviewed 
by  the  oonrt  of  appeals  of  England,  and  the  doctrine  condemned  ; 
and  Thorogood  v.  Bryan,  and  the  cases  that  followed  it,  cannot 
any  longer  be  considered  aathority  even  in  England.  Lord  Esher, 
M.  R.,  thus  sams  np  in  the  Bernina  case :  "  After  having  thus 
laboriously  inquired  into  the  matter,  and  having  considered  the 
case  of  Thorogood  v.  Bryan,  we  cannot  see  any  principle  upon 
which  it  can  be  supported,  and  we  think  that  with  the  exception 
of  the  weighty  observation  of  Lord  Bramwell,  though  that  doea 
not  seem  to  be  a  final  view,  the  preponderance  of  judicial  and 
professional  opinion  in  England  is  against  it,  and  that  the  weight 
of  judicial  opinion  in  America  is  also  against  it.  We  are  of  opin- 
ion that  the  proposition  maintained  in  it  is  essentially  unjust,  and 
inconsistent  with  other  recognized  propositions  of  law.  As  to  the 
propriety  of  dealing  with  it  at  this  time  in  a  court  of  appeal,  it  is 
a  case  which  from  the  time  of  its  publication  has  been  constantly 
criticised,  l^o  one  can  have  gone  into  *  *  *  an  omnibus^ 
railroad  or  ship  on  the  faith  of  the  decision.  We,  theipefore,  think 
that,  now  that' the  question  is  for  the  first  time  before  an  English 
court  of  appeal,  the  case  of  Thorogood  v.  Bryan  must  be  over- 
ruled." The  doctrine  of  Thorogood  v.  Bryan  has  received  the 
sanction  of  some  American  courts,  notably  in  Lockhart  v.  Lichten- 
thaler,  46  Penn.  St.  151,  and  others  might  be  cited,  but  it  has 
never  been  generally  recognized  or  followed  in  this  country  —  in 
fact,  the  great  weight  of  American  authority  is  against  it ;  and  to 
this  conclusion  the  supreme  court  of  the  United  States  arrived  in 
the  recent  case  of  Little  v.  Hackett,  116  U.  8.  866 ;  -6  Sup.  Ct 
RepV,  391,  after  a  thorough  consideration  of  the  subject  and  a 
review  of  the  American  authorities.  That  it  is  imsound  in  prin* 
ciple,  and  against  the  weight  of  authority,  is  amply  demonstrated 
in  the  following  additional  cases :  Chapman  v.  Kailroad  Co.,  19 
K.  T.  341 ;  Robinson  v.  Railroad  Co.,  66  N.  Y.  11 ;  Dyer  v. 
Railway  Co.,  71  N.  Y.  228 ;  Bennett  v.  Railroad  Co.,  36  N.  J. 
Law,  225 ;  Railroad  Co.  v.  Steinbrenner,  47  N.  J.  Law,  161 ; 
Transfer  Co.  v.  Kelly,  36  Ohio  St.  86 ;  Railway  Co.  v.  Eadie,  43 
Ohio  St.  91 :  IK  E.  Rep'r,  519 ;  Cuddy  v.  Horn,  46  Mich.  596 ; 
10  N.  W.  Rep'r,  32 ;  Railway  Co.  v.  Shacklet,  105  111.  364 ;  Turn- 
pike Road  Co.  V.  Stewart,  2  Mete.  (Ky.)  119 ;  Railroad  Co.  v. 
Case,  9  Bush,  728 ;   Tompkins  v.  Railroad  Co.,  66  Cal.  163 ;  4 
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Pac.  Bep'r,  1165.  The  question  has  never  been  passed  upon  in 
this  conrt,  bat,  so  far  as  judicial  opinion  upon  this  subject  has 
been  expressed  by  the  court  of  appeals,  it  has  been  in  harmony 
with  the  general  current  of  American  authority.  Hunt  v.  !Bail- 
road  Co.,  14  Mo.  App.  160 ;  Keitel  ▼.  Railway  Co.,  28  Mo.  App. 
657.  The  recent  and  exhaustive  consideration  which  this  ques- 
tion has  received  in  many  of  the  cases  cited,  renders  unnecessary 
any  extended  discussion  of  the  principle  involved.  It  is  so  plain 
that  to  maintain^the  doctrine  would  be  to  abrogate  a  well-settled 
rule  of  the  common'  law,  which  gives  a  right  of  action  for  an  in- 
jury resulting  directly  from  the  joint  wrongful  act  of  two  wrong- 
doers against  either  or  both  of  such  wrong-doers,  and  that  its  ef- 
fect would  be  to  make  an  innocent  person  answerable  for  the 
wrong  act  of  another  over  whom  he  has  and  exercises  no  control, 
aud  who  is  neither  his  servant  nor  his  agent.  That  argument 
would  seem  unnecessary  (whatever  the  authority  to  the  contrary 
may  have  been)  to  show  that  such  a  doctrine  ought  not  to  stand. 
The  court  committed  no  error  in  refusing  to  instruct  the  jury  that 
the  contributory  negligence  of  the  driver,  if  any,  would  defeat 
plaintiffs  right  to  recover. 

2.  The  error  complained  of  in  the  third  instruction  given  for 
plaintiff  is  '^  that  the  court  therein  assumes,  as  matter  of  law,  that 
the  failure  to  have  the  head-light  lit  or  burning  at  the  time  of  the 
alleged  collision  was  negligence  on  the  part  of  the  defendant. 
The  uncontradicted  evidence  in  the  case  was  that  the  collision 
took  place  at  a  public  crossing  about  a  mile  and  a  quarter  south  of 
the  city  of  Nevada,  on  the  16th  day  of  January,  within  half  a 
mile  of  another  crossing  south,  about  six  o'clock  in  the  evening ; 
that  the  night  was  dark ;  that  the  train  was  a  passenger  train  from 
Joplin,  going  north  to  Kansas  City,  and  was  running  at  about 
twenty-five  miles  an  hour.  The  court  submitted  to  the  jury  the 
question  whether  the  head-light  was  lit  and  burning,  and  whether 
it  was  dark  at  the  time  of  the  collision  ;  and  if  it  was  dark,  and 
the  head-light  was  not  lit  or  burning,  whether  the  collision  oc- 
curred in  consequence  of  the  omissiou  to  have  the  head-light  lit 
and  burning.  All  the  disputed  facts  were  submitted  to  the  jury. 
*^  The  court  takes  judicial  notice  of  the  power,  speed  and  manage- 
ment of  railroad  trains  and  of  common  experience."  "  Where  the 
facts  are  undisputed,  the  question  whether  they  amount  to  negli- 
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gence  or  not  may  be  one  of  law  or  fact."  Pierce  Railr.  315.  "  We 
agree  that  it  is  the  province  of  the  jury  to  *  *  *  declare  the 
law  on  the  facts  as  found.  In  some  cases  the  question  of  negli- 
gence may  be  determined  by  the  court  on  the  facts  found  or  ad- 
mitted. *  *  *  Where,  from  the  facts  found  or  agreed  upon, 
the  question  of  negligence  is  one  about  which  reasonable  minds 
may  differ,  it  should  be  left  to  the  jury  to  make  the  deduction  from 
all  the  circumstances  to  determine  the  ultimate  fact."  Tabler 
V.  Railroad  Co.,  98  Mo  79 ;  6  S.  W.  RepV,  810.  "  If  upon  a 
given  state  of  facts,  negligence  can  be  clearly  asserted,  then  the 
court  may  so  declare  ;  but,  if  reasonable  minds  may  differ  as  to 
the  conclusion  to  be  drawn  from  the  given  facts,  then  the  ques- 
tion of  negligence  must  be  determined  from  all  the  surrounding 
circumstances.  The  question  of  negligence  then  becomes  one  of 
mingled  law  and  fact,  and  must  be  determined  by  the  jury." 
Barry  v.  Railroad  Co.,  98  Mo.  62;  11  S.  W.  Rep'r,  308.  "If 
the  facts  are  such  that  all  reasonable  men  would  be  likelv  to  draw 
from  them  the  same  inferences,  the  question  of  negligence  is  one 
of  law  for  the  court ;  but,  if  they  might  differ  as  to  the  con- 
clusion, the  question  is  one  of  fact  for  the  jury."  Pierce  Railr. 
316.  These  quotations  from  the  authorities  define  as  well  as  may 
be  the  limit  upon  the  power  of  the  court  to  declare  when  an  act 
is  negligent.  Reasonable  minds  might  well  differ  as  to  whether 
a  railroad  company  was  guilty  of  negligence  in  not  havbg  a 
watchman  stationed  at  a  particular  crossing,  because  the  stationing 
of  watchmen  at  all  crossings  is  not  the  common  and  usual  means 
of  warning  adopted  by  prudent  railroad  companies ;  hence  it  was 
error  for  the  court  to  declare,  as  matter  of  law,  that  the  absence 
of  such  watchman  was.  negligence,  as  was  held  in  Welsch  v.  Bail* 
road  Co.,  72  Mo.  451.  But  it  is  not  possible  that  reasonable 
minds  could  come  to  any  other  conclusion  than  that  the  failure 
of  tliose  having  in  charge  a  passenger  train,  running  through  a 
populous  country  at  the  rate  of  twenty-five  miles  an  hour,  ap- 
proaching a  crossing  near  the  suburbs  of  a  city,  in  the  nigh^ 
time,  on  a  dark  night,  to  have  the  head-light  of  the  engine  lighted 
and  burning,  was  an  act  of  negligence.  This  is  a  common  and 
necessary  means  adopted  by  all  railroad  companies  for  the  pro- 
tection alike  of  those  rightfully  on  the  train,  and  on  the  track,  or 
approaching  it,  in  the  night-time.    No  engine  is  constructed  with- 
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out  sach  a  light,  and  no  train  is  run  in  the  night-time  by  any  rail- 
road company,  under  any  ordinary  circumstances,  without  having 
it  lighted.  This  is  a  fact  known  to  all  reasonable  minds  by  com- 
mon experience,  and  the  court  committed  no  error  in  declaring 
that  it  was  negligence  if  the  defendant's  servants  failed  to  have 
such  light  lighted  and  burning  at  the  time  of  the  collision.  It  is 
the  duty  of  those  approaching  a  railroad  track  at  a  public  crossing 
in  the  night  time  to  look  that  they  may  see  an  approaching  train 
and  the  corresponding  duty  is  imposed  upon  the  employes  of  the 
railroad  company  to  have  the  light  burning,  by  means  of  which 
the  approach  of  the  train  may  be  seen  by  those  whose  duty  it  is  to 
look. 

3.  The  last  objection  urged  against  the  instructions  is  that  the 
damages  to  be  assessed  are  fixed  by  the  court  at  the  sum  of 
$5,000.  There  was  no  error  in  this,  fiy  statute,  that  sum  is  fixed 
as  the  damages  to  be  given  ^^  whenever  any  person  shall  die  from 
any  injury  resulting  from  or  occasioned  by  the  negligence,  un- 
skillfulness,  or  criminal  intent  of  any  officer,  agent,  servant  or 
employe  whilst  running,  conducting  or  managing  any  locomotive, 
car  or  train  of  cars."  R.  S.,  1879,  §  2121.  The  negligence 
in  this  case  was  that  of  the  employes  of  the  defendant 
in  failing  to  give  the  statutory  signal,  or  in  failing  to  have  the 
head-light  lighted  and  burning.  Either  was  negligence  of  the 
employes  ^'whilst  running,  conducting  or  managing  any  loco- 
motive, car  or  train  of  cars;"  and  in  the  application  of  this 
section  '^  it  can  make  no  difference  whether  the  negligence  result- 
ing in  death  is  a  breach  of  the  statutory  or  a  common-law  duty." 
Crumpley  V.  Railroad  Co.,  98  Mo.  34;  11  S.  W.  Rep'r,  244; 
King  V.  Railroad  Co.,  98  Mo.  235 ;  11  S.  W.  Rep'r,  663.  Find- 
ing none  of  the  errors  assigned  well  taken,  the  judgment  is  af- 
firmed. 

All  concur,  except  Barclay,  J.,  not  sitting. 

Negligence    of   drlTer   contributing  to   injury. —  See   Michigan  City  v, 
BoeckliDg,  1  Am.  R.  R.  &  Ck>rp.  Rep.  446. 
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State  v.  Chicago,  etc.,  Bailroad  Ca 

(45  N.  W.  R.  489;  —  Neb.  —  .) 

1.  Railroad  Ck)]CPAHiB8.  Duty  to  Ck)NBTRncT- Highway  CROssisoa.  The 
act  of  March  81,  1887,  requiring  railroad  corporations  to  conetract  iJid  keep 
in  repair  suitable  crossings  where  railroads  cross  pablic  highways,  is  ooDstttv- 
tional. 

2.  Under  that  act  it  is  the  duty  of  a  railroad  company  to  make  and  keep  m 
repair  suitable  crossings,  with  approaches,  notwithstanding  the  highway  wis 
laid  out  after  the  railroad  was  built.  The  pablic  authorities  are  required  to 
build  that  part  of  the  highway  within  the  right  of  way  which  they  would  hire 
been  required  to  make  had  the  railroad  not  been  constructed. 

8.  Jurisdiction  of  Board  of  Transportation.  Mandamus.  The  board 
of  transportation  has  jurisdiction  to  hear  complaints  and  make  orders  in  regard 
to  the  construction  and  repair  of  such  crossings.  Its  order  in  that  regard  may 
be  enforced  by  mandamw, 

R,  D.  Steams^  William  Leese^  Attorney-Gteneral,  and  0.  P* 
Mason  for  relator.     T.  M.  MairqxAeUe  for  roBpondent. 

Norval,  J.  This  is  an  original  application  for  mandamus  to 
compel  the  respondent  to  construct  a  crossing  where  its  road 
crosses  public  highway  No.  1,119  of  Lancaster  county.  The  petition 
contains  two  counts.  The  first  alleges  '^that  the  relator,  the 
plaintiff,,  is  the  county  of  Lancaster,  duly  organized  under  the 
laws  of  the  state  of  Nebraska.  The  defendant,  the  Chicago, 
Burlington  and  Quincy  Railroad  Company,  commonly  known  as 
the  ^  Burlington  and  Missouri  Bailroad  Company  in  Nebraska,' 
is  a  corporation  duly  organized  under  and  by  virtue  of  the  laws 
of  the  state  of  Nebraska,  and  is  authorized  to  do  business,  and  is 
doing  business,  in  this  state,  as  a  railroad  company  and  a  common 
carrier.  That  said  railroad  company  is  the  present  owner  and 
operator  of  the  Chicago,  Burlington  and  Quincy  railroad,  and 
that  said  road  crosses  a  public  highway  in  the  county  of  Lan- 
caster and  state  of  Nebraska,  known  as  road  No.  1,119,  said  pub- 
lic highway  being  laid  out  as  a  short  connection  between  two  duly 
laid  out  and  traveled  public  highways,  and  as  being  on  a  section 
line,  and  that  the  Chicago,  Burlington  and  Quincy  railroad  track 
crosses  said  public  highway  along  said  section  line  between  the 
noi*th-east  quarter  of  section  No.  34  and  the  south-east  quarter  of 
section  No.  27,  town  10,  range  6,  in  Lancaster  county,  Nebraska, 
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and  18  in  road  district  No.  %  Garfield  precinct,  in  said  county,  and 
that  said  crossing  is  near  the  center  of  said  quarter  sections  34  and 
27  aforesaid. .  That  on  or  about  the  17th  day  of  September,  1888, 
the  Chicago,  Burlington  and  Quincy  Bailroad  Company  was  duly 
notified  as  the  owner  and  operator  of  the  Chicago,  Burlington 
and  Quincy  road  as  aforesaid,  by  one  A.  M.  Trimble,  then  and 
now  the  supervisor  of  said  district  No.  2,  aforesaid,  to  construct, 
make  and  put  in  said  crossing  within  its  right  of  way,  and  over 
and  across  its  said  right  of  way,  said  highway  No.  1,119  being  in 
said  road  district  No.  2,  as  aforesaid,  and  being  under  the  super- 
vision and  charge  aforesaid  of  said  supervisors.  A  copy  of  said 
notice  is  hereto  attached  and  marked  '  Exhibit  A,'  and  made  a 
part  hereof.  The  plaintiff  further  alleges  that  said  Chicago,  Bur- 
lington and  Quincy  Bailroad  Company  has  not  made  a  crossing  of 
any  kind  at  the  point  hereinbefore  described,  where  the  said 
Chicago,  Burlington  and  Quincy  railroad  crosses  said  public  road 
or  highway  No.  1,119.  That  no  grading,  ditching,  bridging  or 
other  work  of  any  kind  has  been  done  within  the  right  of  way  of 
said  railroad  company,  as  required  by  law.  That  said  road  No. 
1,119  is  wholly  useless  to  the  public  as  a  highway,  for  the  pur- 
poses of  travel,  because  of  the  refusal  and  neglect  of  said  Chicago, 
Burlington  and  Quincy  Bailroad  Company  to  comply  with  the 
requirements  of  the  law,  and  said  notice  served  upon  it  as  afore- 
said by  said  road  overseer,  A.  M.  Trimble.  That  road  No.  1,119 
is  a  connection*  between  the  A.  street  highway,  which  has  been  a 
public  highway  since  October  4,  1887,  and  road  No.  488,  which 
was  duly  laid  out  as  a  public  highway  in  the  month  of  July,  A. 
D.  1871,  and  has  been  traveled  and  used  as  a  highway  ever  since. 
That  road  No.  1,119,  connecting  the  above-described  highways  as 
aforesaid,  is  only  one-half  mile  long,  and  is  upon  the  section  line 
between  sections  34  and  27,  and  is  much  needed  by  a  large  com- 
mercial and  busy  community,  who  have  no  good  road  facilities  for 
getting  in  and  out  of  Lincoln,  without  great  inconvenience,  de- 
lay and  expense.  . 

^^  A  large  and  costly  bridge  has  been  constructed  by  the  county 
commissioners  of  Lancaster  county  across  Salt  creek,  and  other 
bridges  across  branches  of  said  stream  have  also  been  constructed 
near  the  point,  and  on  the  highway  leading  to  the  crossing  of  th^ 
said  defendant's  railroad,  which  said  bridges  are  wholly  useless, 
VOL.  n.— 84 
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and  the  work  done  wholly  nsetess,  onlees  said  railroad  croedng  be 
put  in  as  requested."  The  second  coant  of  the  petition  alleges 
that  the  relator,  on  November  15,  1889,  filed  a  complaint,  before 
the  state  board  of  transportation  of  the  state  of  Nebraska,  against 
the  respondent,  containing  the  same  allegations  as  the  first  count 
of  the  petition  above  set  forth.  That  the  defendant  filed  its  an- 
swer to  said  complaint  with  the  board  of  transportation.  A  trial 
was  had  before  said  board  upon  the  issues  joined,  and  findings 
were  made  against  the  company,  and  it  was  ordered  to  put  in  the 
crossing,  where  said  highway  crosses  its  road,  within  sixty  days 
after  the  service  of  the  order  upon  the  respondent,  and  that  the 
order  ef  the  board  of  transportation  was  served  on  July  26»  1889, 
upon  Gx  W.  Holdrege,  the  general  manager  of  the  company. 

The  respondent  demurs  to  the  petition  in  this  cause,  and  assigns 
the  following  grounds  of  demurrer :  (1)  That  this  court  has  no 
jurisdiction  of  the  subject-matter  of  the  action.  (2)  That  said 
board  of  transportation  had  no  jurisdiction  to  make  the  findings, 
and  this  court  has  no  jurisdiction  to  enforce  the  findings  of  that 
body  in  a  suit  of  this  kind.  (3)  That  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  in  favor  of  the  re- 
lator, and  against  this  respondent.    . 

The  respondent  claims  that,  as  the  highway  was  laid  out  after 
the  construction  of  the  railroad,  it  is  not  the  duty  of  the  company 
to  put  in  tlie  crossing.  In  other  words,  a  railroad  company  is 
only  required  to  construct  highway  crossings  at  places  where 
public  roads  were  established  prior  to  the  building  of  the  railroad. 
Section  1  of  the  act  entitled  '^  An  act  to  compel  railroad  corpora- 
tions and  others  to  make  and  keep  in  repair  crossings,"  which  took 
effect  March  31,  1887,  provides  that  "any  railroad  corporation, 
canal  company,  mill-owner  or  any  person  or  persons  who  now 
own,  or  may  hereafter  own  or  operate,  any  railroad,  canal  or 
ditch  that  crosses  any  public  or  private  road,  shall  make  and  keep 
in  good  repair  good  and  sufficient  crossings  on  all  such  roads,  in- 
cluding all  the  grading,  bridges,  ditches  and  culverts  that  may 
be  necessary,  within  their  right  of  way."  Section  2  provides  that, 
when  the  corporation  has  failed  to  comply  with  section  1,  the 
road  supervisor  shall  give  thirty  days*  notice  in  writing  where  the 
crossing  is  required.     Section  8  provides  that  if  the  corporation 
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shall  neglect,  for  sixty  days  from  the  giving  of  the  notioe,  to  make 
the  crossing,  sait  may  be  brought  to  compel  it  to  do  so. 

It  cannot  be  doubted  that  said  section  1  makes  it  the  duty  of 
railroad  companies  to  make  and  keep  in  repair  all  crossings  at 
public  highways.  The  respondent  insists  that  the  act  is  not  con* 
stitntional,  as  it  imposes  a  burden  on  the  corporation  that  did  not 
exist  when  it  was  incorporated.  Under  the  general  public  power 
of  the  state,  the  legislature  has  authority  to  place  new  and  addi- 
tional burdens  upon  corporations,  when  such  burdens  are  for  the 
safety  of  the  people  and  for  the  public  good,  although  the  power 
to  do  so  may  not  be  reserved  in  the  charter.  This  right  has  been 
so  frequently  recognized  by  the  courts  that  it  cannot  longer  well 
be  questioned.  The  only  di£5cnlty  is  determining  whelJier  the 
new  burden  or  restriction  is  really  for  the  public  safety.  Of 
course,  under  the  guise  of  the  police  power,  property  of  corpora- 
tions or  individuals  cannot  be  confiscated.  If  the  requirements  of 
section  1  of  the  act  quoted  were  designed  for  the  protection  of 
lives  and  property,  then  it  was  within  the  scope  of  proper  legisla* 
tion.  It  is  of  vital  importance  to  those  traveling  by  rail  or  upon 
the  public  road  that  the  crossings  should  be  properly  constructed 
and  kept  in  good  repair.  These  crossings  require  attention,  the 
same  as  other  portions  of  the  track,  and  are  liable  to  constantly 
get  out  of  repair.  The  sectionmen  in  the  employ  of  the  railroad 
are  daily  passing  over  the  track,  and  would  soon  discover  a  defect 
in  the  crossing,  and  remedy  it.  Not  so  with  the  road  supervisor ; 
he  seldom  sees  the  crossing.  The  company,  by  laying  its  ties  and 
rails  and  making  its  grade,  rendered  a  crossing  necessary,  and  it 
is  not  unreasonable  to  place  the  burden  on  the  one  making  it  nec- 
essary. The  interest  of  the  public,  as  well  as  that  of  the  railroad 
company,  requires  that  the  latter  should  have  an  exclusive  control 
of  the  crossings.  If  inexperienced  road  supervisors  were  required 
to  construct  and  keep  in  repair  these  crossings,  great  loss  of  life 
and  property  would  likely  result  from  the  negligent  construction 
of  or  the  failure  to  keep  in  good  order  the  crossings.  The  pur- 
pose of  the  legislature  in  placing  this  burden  upon  the  railroad 
corporation  was  to  secure  the  safety  of  the  public  travel  and  trans- 
portation. It  has  been  frequently  decided  by  the  courts  that,  un- 
der the  police  power,  the  legislature  may  compel  existing  railroad 
corporations  to  fence  their  tracks  and  put  in  cattle-guards.  Wilder 
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V.  Railroad  Oo.,  65  Me.  332 ;  Thorpe  v.  Railroad  Co.,  27  Vt.  140. 
By  a  parity  of  reason  the  law-making  power  may  make  it  the  duty 
of  railroad  companies  to  construct  and  keep  in  repair  highway 
crossings,,  notwithstanding  the  railroad  was  built  before  the  enact- 
ment of  the  law.  Such  a  burden  is  not  in  violation  of  the  consti- 
tutional provision  requiring  that  taxes  shall  be  equal.  Similar 
laws  have  been  held  constitutional.  Railroad  Co.  v.  Ck>mmis- 
sioners,  79  Me.  386;  10  Atl.Rep'r,113;  People  v.  Railroad  Co., 
70  N.  T.  569.  The  supreme  court  of  Illinois,  in  Railroad  Co.  v. 
Bloomington,  76  111.  451,  declare  a  similar  law  unconstitutional. 

We  do  not  mean  to  be  understood  as  deciding  that  it  is  the 
duty  of  a  railroad  corporation  to  construct  and  keep  in  repair  all 
highways  laid  on  or  across  its  right  of  way.  What  we  hold  is 
that  it  must  construct  suitable  crossings,  and  that  part  of  the  high- 
way within  the  right  of  way  made  necessary  by  the  building  of 
the  railroad,  and  keep  the  same  in  repair.  If  the  railroad  track  is 
laid  above  the  natural  surface  of  the  ground  where  the  highway 
crosses  it,  the  crossing  would  include  suitable  approaches.  If  the 
track  is  below  the  natural  surface  of  the  ground,  the  crossing 
would  include  whatever  is  necessary  to  make  a  reasonably  safe 
way  for  persons  traveling  the  highway  to  cross  the  railroad.  It 
cannot  be  said  that  the  public  good  requires  that  the  burden 
should  be  upon  the  railroad  company  to  construct  the  remainder 
of  the  public  highway  within  the  right  of  way.  No  serious  con- 
sequences would  likely  result  from  requiring  the  public  authorities 
to  construct  the  highway  after  the  crossings  and  approaches  are 
put  in.  We  think  that  it  is  the  duty  of  the  public  authorities  to 
construct  and  keep  in  repair  all  the  highways  within  the  right  of 
way  which  they  would  have  been  required  to  build  had  the  rail- 
road not  been  constructed.  People  v.  Railway  Co.,  52  Mich.  277 ; 
17N.W.Rep'r,841. 

The  relator  also  urges  that  it  is  entitled  to  compensation  for  the 
laying  of  a  highway  across  its  right  of  way.  Section  16  of  chap- 
ter 78  of  the  Compiled  Statutes  requires  that  claims  for  damages 
by  reason  of  the  location  of  highways  shall  be  filed  with  the 
county  clerk  within  a  specified  time.  This  section  applies  to  all 
claims  for  damages.  If  the  respondent  failed  to  present  its  claim, 
it  is  waived.  Its  right  to  compensation  cannot  be  litigated  in  this 
case.    It  is  urged  that  the  plaintiff  has  mistaken  its  remedy ;  that 
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under  section  3  of  the  said  act  of  March  31, 1887,  the  relator  had 
an  adequate  remedy  at  law.  We  think  that  the  remedy  provided 
by  the  section  is  merely  cumulative,  and  does  not  affect  the  right 
to  enforce  the  obligation  by  mmidamus.  State  v.  Stearns,  11 
Neb.  104;  7  N.  W.  Rep'r,  743;  People  v.  Eailroad  Co.,  67  111. 
118 ;  People  v.  Eailroad  Co.,  68  N.  Y.  152;  People  v.  Eailroad 
Co.,  74  N.  T.  302. 

The  board  of  .transportation  has  jurisdiction  to  hear  complaints 
and  make  orders  in  regard  to  the  construction  and  repair  of  cross- 
ings where  railroads  intersect  pablic  highways.  The  authority  is 
clearly  conferred  by  section  2  of  the  act  creating  that  board.  The 
action  of  that  tribunal  must  be  obtained  in  order  that  this  court 
may  take  cognizance  of  the  case.  State  v.  Eailroad,  19  Neb.  478 ; 
27  N.  W.  Eep'r,  434.  We  are  of  the  opinion  that  the  petition  is 
sufficient.  The  demurrer  is,  therefore,  overruled.  Judgment 
accordingly. 

The  other  judges  concur. 

Ck>mpe]]iiig  railroad  companies  to  constmct  or  repair  highway  crofliingB. 

—  Some  coarts  hold  that  a  railiroad  company  cannot  be  compeUed  to  construct 
a  highway  across  its  track,  even  though  the  power  to  modify  or  repeal  it» 
charter  is  reserved.  Miller  v.  New  York,  etc.,  R.  Co.,  21  Barb.  513;  Illinois 
Central  R.  Co.  v.  Bloomington,  76  HI.  447;  People  v.  Lake  Shore,  etc.,  R.  Co., 
52  Mich.  277.  Others  hold  the  contrary.  Albany  Northern  Ry.  Co.  v.  Brown- 
ell,  24  N.  Y.  845;  Boston  &  Albany  R.  Co.  v.  Greenbush,  52  N.  Y.  510;  Port- 
land &  Rochester  R.  Co.  v.  Peering,  78  Me.  61;  RaUroad  Co.  v.  Coanty  Comrs.^ 
79  Me.  886. 

A  railroad  company  may  be  compelled  under  the  police  power  to  construct 
cattle-guards  and  fences  or  widen  and  repair  bridges  over  its  road.  Nelson  ▼. 
Vermont,  etc.,  R.  Co.,  26  Vt.  717;  Thorp  v.  Rutland,  etc.,  R.  Co.,  27  Vt.  140; 
Missouri  Pacific  Ry.  Co.  v.  Humes,  115  U.  S.  512;  Emmons  v.  Minneapolis, 
etc.,  Ry.  Co.,  85  Minn.  505;  English  v.  New  Haven  &  Northampton  Co.,  82 
Conn.  240. 


Feinbebg  v.  Delaware,  etc.,  R«  Oo. 

(90  Atl.  B.  38;  —  N.  J.  L.  — .) 

1.  Carriers.  Live  Stock.  Delay.  Injury  from  Cold.  The  defendant 
undertook  to  transport  certain  cattle  for  plaintiff  from  East  Buffalo  to  New 
Jersey,  but  was  delayed  in  starting  them  by  a  snow-storm  on  a  distant  portion 
of  its  route.    While  thus  delayed  the  cold  was  intense,  but  not  nnnsually  so 
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for  that  locality,  and  by  reason  of  insufficient  shelter  some  of  the  cattle  were 
frosien  to  death  and  others  injured.  Held,  that  the  snow-storm  was  not  the 
proximate  cause  of  the  loss  bat  the  neglect  to  take  proper  care  of  the  cattle, 
and  that  the  defendant  was  liable. 

2.  The  fact  that  the  plaintiff  had  a  man  to  look  after  the  cattle  and  accom< 
pany  them  to  their  destination,  and  who  rode  on  a  pass  issued  by  the  defend* 
ant,  did  not  exempt  the  company  from  liability,  there  being  no  contract  that 
the  pass  should  have  that  effect. 

THE  plaintiff,  Harris  Feinberg,  purchased  sixty  cows  and 
forty-three  calves  at  the  Union  Stock- Yards,  East  Buffalo, 
N.  T,,  and  employed  the  defendant  company  to  transport  them 
from  that  point  to  Secaucus,  Hudson  county,  N.  J.,  March  12, 
1888.  Fart  of  the  freight  was  paid  in  advance,  and  part,  under 
protest,  on  delivery  of  the  cattle,  March  17,  1888,  They  were 
driven  by  boys  in  the  employ  of  tlie  defendant  from  the  Union 
Stock- Yards  to  the  defendant's  stock-yard,  three  miles,  and  soon 
after  their  arrival  v[eYe  loaded  on  the  cars.  Before  this  was  fin- 
ished, at  about  half-past  four  o'clock  in  the  afternoon,  all  stock 
trains  going  east  were  stopped,  by  order  of  the  company's  train 
dispatcher,  because  of  the  great  snow-storm  known  as  the  ^'  bliz- 
zard." The  employes  of  the  company  unloaded  the  cattle,  and 
put  them  in  their  yard,  under  cattle-sheds,  where  they  re- 
mained until  Thursday,  when  they  were  reloaded  and  forwarded 
to  Secaucus.  Several  calves  died  in  the  yard  ;  some  in  the  cars 
on  the  way.  The  cows  were  so  badly  frozen  tlmt  eight  or  nine 
died  within  a  week,  and  others  were  afterward  sold  at  a  loss. 
The  snow-storm  did  not  extend  to  East  Buffalo,  and  the  weather, 
during  the  time  the  cattle  were  delayed,  was  not  unusual  for  that 
place,  ranging  from  two  degrees  below  zero  on  the  first  night,  to 
ten,  sixteen  and  thirty-four  degrees  above  zero  by  Thursday.  The 
cattle-sheds  were  of  the  usual  kind,  covered,  and  with  sides,  and 
an  opening  on  tie  lanes.  On  the  next  morning  after  their  receipt, 
they  were  removed  to  the  best  protected  shed  in  the  yard  ;  and 
four  cows,  with  calves  just  born,  were  put  in  a  horse-stable  of  the 
company  near  the  sheds.  All  were  fed  with  com  and  hay  on  re- 
quest, and  hay  was  sent  with  them  on  the  cars.  Feinberg  had 
shipped  cattle  on  the  railroad  before  from  that  place,  and  a  pass 
was  issued  at  this  time  to  an  employe  to  go  with  the  cattle. 
This  person  remained  with  them  until  they  I'eached  their  destina* 


Feikbbbg  V,  Delawabb,  etc.,  R  Co.  671 

tion.    On  these  facts  a  verdict  was  foand  for  the  plaintiff,  with 
$2,000,  damages. 

James  B,  Vredenburgh  for  plaintiff.  Bedle,  Muirheid  & 
McOee  for  defendant. 

SouDDEB,  J.  (after  stating  the  facts  as  above).  In  this  case  the 
defendant,  by  its  agents,  was  held  oat  to  the  pnblic  generally  as  a 
carrier  of  goods  for  hira  This  was  established,  by  long-continned 
nsage,  to  include  live-stock  as  well  as  inanimate  things.  The 
plaintiff  had  sent  cattle  by  this  railroad  from  the  same  point  sev- 
eral times  before,  and  knew  their  facilities  for  transportation.  On 
this  occasion  the  only  evidence  of  contract  between  the  parties 
was  a  receipt  given  for  payment  of  freight  in  advance.  There 
was,  therefore,  no  limitation  by  express  contract  of  the  common- 
law  liability  for  the  transportation  of  the  live-stock  from  the  point 
of  acceptance  for  shipment  to  the  point  of  delivery  designated. 
There  was  no  provision  for  delay,  or  other  contingencies ;  nothing 
said  as  to  a  transfer  of  liability  to  the  plaintiff,  because  of  the  ser- 
vant who  accompanied  the  cattle,  and  rode  on  a  free  pass  given  by 
the  company's  freight  agent.  There  can  be  no  doubt  that  the  de- 
fendant, on  these  facts,  assumed  the  common-law  duty  of  safely 
carrying  these  cattle  according  to  the  receipt  or  bill  ot  lading ; 
and,  as  a  common  carrier,  it  can  only  be  relieved  from  such  duty 
by  the  act  of  God,  or  of  the  public  enemies,  or,  as  some  prefer  to 
phrase  it,  by  inevitable  accident,  which  human  foresight  and  power 
x»n  neither  anticipate  nor  control.  This  is  the  usual  liability,  un- 
less some  exception  can  be  found.  This  rule  is  not  applied  in  its 
strictness  to  perishable  property,  and  Injuries  caused  by  its  in- 
trinsic defects ;  nor  is  the  carrier  who  undertakes  the  carriage  of 
live  animals  answerable  for  damages  caused  by  the  conduct  or  pro- 
pensities of  the  animals  themselves.  As  to  these  excepted  cases, 
the  carrier  is  liable  only  for  want  of  due  care  in  the  transporta- 
tion. Of  the  many  cases  that  might  be  cited  as  authorities  for 
this  rule,  with  the  qualifications  above  stated,  the  following  only 
are  here  given  :  Clarke  v.  Railroad  Co.,  14  N.  T.  670 ;  Smith  v. 
Railroad  Co.,  12  Allen,  531 ;  Evans  v.  Railroad  Co.,  Ill  Mass. 
142 ;  Mynard  v.  Railroad  Co,,  71  N.  Y.  180 ;  Myrick  v.  Railroad 
Co.,  107  U.  S.  102 ;  1  Sup.  Ct.  Rep'r,  425 ;  Railroad  Co,  v. 
Spears,  66  Ga.  485 ;  Raih^ad  Co.  v.  Curtis,  80  HI.  824. 


572  Feikberg  y.  Delaware^  btc.^  R.  Go. 

The  court  charged  the  law  sabstantially  and  correctly,  as  above 
stated,  and  submitted  the  facts  to  the  jury  for  their  application. 
These  show  that  the  heavy  snow-storm  in  the  east  caused  the 
stoppage  of  the  train  on  which  the  cattle  were  loaded.  This  was 
undoubtedly  the  act  of  God  or  inevitable  accident  not  anticipated 
nor  within  the  control  of  the  railroad  company's  agent.  But  the 
cattle  on  the  cars  were  not  caught  and  overwhelmed  by  this  vio> 
lent  snow-storm.  They  were  still  at  East  Buffalo,  and  had  not 
started  on  their  journey.  The  result  of  the  snow-storm  was 
that  they  were  delayed,  and  it  was  not  the  proximate  cause  of 
the  damage  sustained.  The  direct  canse  of  injury  was  the  insuf- 
ficient shelter  given  to  the  cows  and  calves  while  detained  in  the 
stock-yard  of  the  defendant  after  they  had  been  taken  out  of  the 
cars  to  await  the  clearing  of  the  storm,  and  the  removing  of  ob- 
structions from  the  railroad  track.  Neither  the  delay  nor  the 
cold  weather  were  such  that  they  could  be  classed  as  inevitable 
accidents.  Delays  are  liable  to  occur  by  wrecking  of  trains,  wash- 
ing away  of  bridges  and  other  misfortunes  incident  to  the  running 
and  maintaining  of  railroads ;  and  cold  weather  as  great  as  this  is 
not  infrequent  in  that  latitude  in  the  winter  and  early  spring. 
With  these  conditions,  the  agents  of  the  company  at  their  stock- 
yards continued  their  charge  of  the  cattle,  and  put  them  where 
some  were  frozen  and  some  died.  It  is  said  that  the  company 
did  the  best  that  was  possible  for  them  to  do,  as  they  had  no 
.building  but  the  cattle-sheds  that  could  be  used  for  shelter.  This 
is  not  entirely  correct  for  there  was  a  large  stable  for  horses,  sub- 
stantially built  and  covered,  belonging  to  the  company,  not  faraway 
from  the  sheds.  Although  this  stable  was  intended  to  be  used 
only  for  horses,  it  was  not  then  required  nor  occupied  for  that 
purpose;  and  it  might,  in  such  an  emergency  as  this,  have  been 
made  the  temporary  covering  and  protection  of  these  tender  ani- 
mals, which  were  so  likely  to  be  injured  and  killed  by  exposura 
The  jury  found  that  the  damages  were  caused  by  the  want  of 
proper  care  of  the  defendant's  agent  and  not  by  inevitable  acci- 
dent as  the  direct  cause;  and  in  this  finding,  we  think,  they 
were  right. 

It  is  also  objected  that  the  presence  of  a  servant  of  the  plaintiff, 
who  accompanied  the  cattle,  riding  on  a  free  pass,  exempted  the 
defendant  from  responsibiUty,  as  they  were  thereby  in  the  plain- 
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tiff's  care.  Bat  there  was  no  contract  that  the  pass  given  should 
relieve  the  defendants  from  their  common-law  liability  to  care  for 
the  cattle  and  safely  deliver  them ;  and  it  was  correctly  charged 
to  the  jury  that  the  mere  fact  of  giving  a  pass,  so  that  a  servant 
of  the  owner  might  go  with  them  to  the  journey's  end,  did  not 
relieve  the  railroad  company  from  responsibility. 

The  damages,  $2,000,  although  they  appear  to  be  large,  are 
not  satisfactorily  shown  to  be  excessive ;  and  it  is  only  where  the 
jury  have  certainly  erred  in  the  amount  that  the  court  should  in- 
terfere with  their  verdict  for  this  cause.  The  rule  to  show  cause 
will  be  discharged. 

See  Qalf,  etc.,  R.  Co.  v.  Levi,  ante,  p.  204;  Beard  v.  Illinois  Central  R.  Co., 
1  Am.  R.  R.  &  Corp.  Rep.  518. 


May  V,  Blaok  et  al. 

(46  N.  W.  R.  949;  -  Wis.  — .) 


1.  Stoceholdkrs.  Enforcino  Liabilctt  of,  in  Foreign  Corporation, 
a  Btatate,  under  which  a  Michigan  corporation  was  organized,  made  the  stock- 
holders liable  for  all  labor'  performed  for  the  corporation,  the  liability  to  be 
enforced  by  an  action  of  assumpsit.  It  ^Iso  required  suit  to  be  brought  against 
any  and  all  the  stockholders  and  the  corporation  jointly  and  no  execution  was 
to  issue  until  the  property  of  the  corporation  was  exhausted.  Another  section 
required  actions  against  corporations  to  be  commenced  in  the  county  where 
their  works  were  situated  or  business  office  located.  Held,  that  the  remedy 
provided  by  the  statute  was  exclusive  and  a  bill  in  equity  would  not  lie 
against  part  of  the  stockholders  alone. 

3.  No  action  would  lie  In  Wisconsin  because  jurisdiction  could  not  be  had 
of  the  corporation  and  because  the  statute  prescribed  a  particular  place  for 
commencing  the  suit. 

J,  W.  Ei/ner  and  Vcm  Dyke  dk  Van  Dyke  for  appellants. 
Coleman  &  Sutherland  and  Quarles,  Spenoe  <&  Quarles  for  re- 
spondent. 

Orton,  J.  This  action  was  commenced  by  the  respondent  on 
a  demand  for  work  and  labor,  and  in  behalf  of  all  others,  having 
like  claims,  who  may  come  in  and  become  co-plaintiffs  against  the 
Nanaimo  Mining  Company,  a  corporation  organized  nnder  the 
laws  of  the  state  of  Michigan,  and  John  0.  Black  and  others, 
.VOL.  u.  — 65 
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stockholders  of  said  corporation  residing  in  this  state,  or  amenable 
to  the  process  of  the  court.  The  action  is  in  equity,  and  the  prayer 
is  that  the  defendant  stockholders  be  decreed  and  adjudged  to 
pay  into  i^ourt,  for  the  use  of  the  plaintiffs,  the  amounts  due  each 
for  such  work  and  labor.  No  jui^ment  is  demanded  against  the 
corporation,  and  it  did  not  appear  in  the  action.  It  is  alleged  ia 
the  complaint  that  the  corporation  is  insolvent,  and  that  all  of  its 
property  has  been  sold  to  pay  its  creditors  in  attachments.  The 
judgment  is  at  law,  that  the  plaintiff  and  five  others,  who  have  be- 
come co-plaintiffs,  "  have  and  recover  against  the  defendant,  John 
C.  Black  $1,838.34  and  costs,  and  against  John  S.  McDonald, 
$529.74  and  costs,  and  that  execution  issue  in  due  form  of  law." 
The  defendant,  John  0.  Black,  held  stock  as  assignee  of  the  said 
McDonald  at  the  time  the  labor  claims  for  which  judgment  was 
rendered  against  him  accrued,  and  the  defendant  McDonald  held 
the  same  stock  when  such  claims  for  which  judgment  was  rendered 
against  him  accrued,  and  said  Black  was  not  a  stockholder  when 
the  suit  was  commenced,  but  the  said  McDonald  was.  The  said 
Black  was  the  cashier  of  the  Continental  National  Bank  of  Chi- 
cago, and  held  the  stock  as  such  cashier,  by  assignment  from  Mo- 
Donald,  as  collateral  security  for  a  loan  made  by  him  of  the  bank, 
and  otherwise. 

The  important  questions  of  law  in  the  case  were,  therrfore :  (1) 
Were  the  stockholders  at  the  time  the  debt  accrued  liable,  or  those 
who  were  such  when  the  action  was  commenced,  or  are  the  stock- 
holders of  this  corporation  liable  as  co-partners  or  as  sureties  t  (2) 
Could  Black  beheld  liable,  holding  such  a  relation  to  the  stock  and 
the  bank?  (3)  Is  this  the  proper  remedy,  and  in  the  proper 
jurisdiction  ?  On  this  appeal  these  questions  were  argued  before 
this  court  by  the  respective  and  learned  counsel  with  great  force 
and  ability.  The  third  question,  of  remedy  and  jurisdiction, 
should  stand  first.  If  this  court  should  hold  that  the  plaintiff  has 
mistaken  his  remedy  or  pursued  it  in  the  wrong  tribunal  or 
jurisdiction,  it  would  be  neither  necessary  nor  proper  to  decide 
the  first  two  questions.  We  are  compelled  by  the  authorities,  and 
the  reasons  on  which  they  are  based,  to  hold  in  the  n^ative  as 
to  both  questions. 

1.  This  is  a  corporation  of  the  state  of  Michigan,  and  the  liabil- 
ity of  its  stockholders,  and  the  manner  of  its  enforcement,  are 
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governed  by  the  laws  of  that  state.  It  is  a  special  statatory  lia- 
bility, to  be  enforced  by  statutory  remedies.  Section  36,  No.  113, 
of  the  Pnblic  Acts  of  1877,  of  that  state,  the  general  law  onder 
which  this  corporation  was  organized,  provides  that  '^  the  stock- 
holders of  all  corporations  existing  hereunder  shall  be  individually 
liable  for  all  labor  performed  for  such  corporation,  which  said 
liability  may  be  enforced  by  action  in  aasumpait  commenced 
within  two  years  from  the  time  when  payment  for  such  labor  be- 
came due,  and  not  afterward."  It  would  seem  that  an  action 
against  stockholders  foi*  such  labor  claims  ought  to  be  brought 
under  this  statute.  But  it  is  contended  by  the  learned  counsel  of 
the  respondent  that  inasmuch  as  the  constitution  of  that  state 
created  this  liability  without  providing  any  special  remedy  or 
method  of  enforcement,  it  may  be  enforced  by  the  usual  reme- 
dies for  the  enforcement  of  any  such  generail  liability.  The  con- 
stitutional provision  is  that ''  the  stockholders  of  all  corporations 
and  joint-stock  associations  shall  be  individually  liable  for  all  labor 
performed  for  such  corporation  or  association.'^  It  was  held  in 
Hanson  v.  Donkersley,  37  Mich.  184,  that  this  liability  is  not 
primary  but  collateral,  and  in  a  suit  under  the  statute  the  statu- 
tory conditions  must  be  fully  compUed  with ;  and  in  Peck  v. 
Miller,  39  Mich.  594,  it  was  held  that,  if  the  constitutional  pro- 
vision is  sufficient  to  execute  itself,  it  can  be  only  by  some  pro- 
ceeding in  equity,  but  that  there  is  no  remedy  at  law  to  do  complete 
justice  in  such  a  case  without  some  aid  of  statutes.  In  Morley  v. 
Thayer,  8  Fed.  RepV,  737,  it  is  held  by  Judge  Clifford  that  a  sim- 
ilar constitutional  provision  of  Massachusetts  could  not  execute 
itself,  and  required  legislation  to  carry  it  into  effect,  by  prescrib- 
ing the  means  and  mode  of  its  enforcement,  and  that  it  is  clear 
that  the  statutes  passed  in  fulfillment  of  that  requirement  consti^ 
tnte  the  unmistakable  rule  of  decision,  and  furnish  the  only  basis 
of  judicial  action.  To  the  same  effect  are  Fusz  v.  Spaunhorst, 
67  Mo.  266 ;  French  v.  Teschemaker,  24  Cal.  618  ;  and  Groves 
V.  Slaughter,  15  Pet.  449.  It  is  inconceivable  how  any  remedy 
could  be  effectual  without  the  aid  of  statutory  provisions.  But 
the  plaintiff  is  estopped  from  so  claiming  by  his  complaint,  that 
predicates  the  action  on  the  statutory  liability,  and  refers  to  the 
statutory  proceedings  of  the  corporation  by  which  the  liability 
was  incurred.     The  action  is  brought  under  the  statute,  and,  as  a 
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matter  of  course,  the  statnte  must  be  complied  with.  The  remedy 
provided  by  the  statote  is  exclusive  of  all  others.  ^^  The  statute 
which  creates  it  (the  corporation)  may  also  declare  the  purpose  of 
its  creation,  and  provide  for  the  manner  of  its  enforcement." 
Pollard  V.  Bailey,  20  Wall.  520.  "  Where  the  statutes  of  the 
state  which  creates  a  corporation,  making  the  stockholders  liable 
for  the  corporate  debts,  provide  a  special  remedy,  the  liability  of 
a  stockholder  can  be  enforced  in  no  other  manner."  Bank  v. 
Francklyn,  120  U.  S.  T4T;  T  Sup.  Ot.  Rep'r,  757.  **  Where  the 
statute  prescribes  expressly  the  form  of  the  remedy  it  is  the  well- 
established  rule  that  that  remedy  was  intended  by  the  legislatare 
to  exclade  every  other,  and  it  must  be  strictly  pursued."  Cook 
Stocks,  §  220,  and  cases  cited.  In  the  same  section  (85)  of  the 
above  statnte,  it  is  provided  that  '^  suit  for  sach  labor  may  be 
commenced  against  any  or  all  the  stockholders  and  the  corporation 
jointly ;  but  no  levy  shall  be  made  upon  the  property  of  stock- 
holders under  an  execution  issued  upon  sach  judgment  until  the 
property  of  the  corporation  shall  have  been  exhausted,  and  the 
clerk  of  the  court  issuing  such  execution  shall  indorse  thereon  a 
direction  to  the  oflScer  to  that  effect."  Section  22  provides,  after 
making  it  lawful  for  such  corporation  to  do  business  in  any  other 
place  in  the  United  States,  that  "  any  such  corporation  shall  be 
subject  to  the  laws  of  this  state,  in  regard  to  corporations,  so  far 
as  the  same  shall  be  applicable  to  corporations  formed  under  this 
act."  The  remedy  is  by  action  in  assumpsit^  and  this  is  exclusive 
of  all  other  remedies.  It  is  the  only  action  applicable.  "  The 
stockholders  shall  be  individually  liable  for  all  labor  performed." 
What  other  action  is  appropriate  ?  The  labor  claim  is  unliqui- 
dated, and,  therefore,  debt  will  not  lie.  The  remedy  by  assumpsit 
ifi  ample  and  adequate,  and,  therefore,  a  suit  in  equity  will  not  lie. 
There  must  be  a  judgment  in  an  action  at  law  to  be  enforced  by 
execution  after  the  property  of  the  corporation  is  exhausted.  The 
judgment  must  be  against  the  corporation  and  stockholders  jointly, 
and  so  also  the  execution  with  the  clerk's  indorsement  thereon,  to 
first  exhaust  the  property  of  the  corporation.  The  fact  that  the 
corporation  is  insolvent,  and  its  property  sold,  can  make  no  differ- 
ence. The  statute  makes  no  such  exception,  and  it  must  appear 
that  its  property  is  exhausted,  by  return  to  that  effect  on  the  ex- 
ecution, before  taking  the  property  of  the  stockholders.    This  ao- 
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tion  is  nominally  in  equity,  but  no  relief  of  an  equitable  nature  is 
demanded,  and  it  finally  resulted  in  a  judgment  at  law  to  be  en- 
forced by  execution.  It  is  lield  in  Thompson  v.  Jewell,  43  Mich. 
240 ;  5  N.  W.  Eep'r,  274,  that  the  action  must  be  brought  against 
the  corporation  and  stockholders  jointly,  and  that  the  word  "  may  " 
in  the  statute  is  permissive  and  optional  only  as  to  the  number  of 
the  stockholders,  as  "  any  or  all."  In  Milroy  v.  Mining  Co.,  43 
Mich.  231 ;  5  N.  W.  RepV,  287,  it  is  held  that  such  remedy  is 
exclusive,  and  that  the  corporation  must  be  joined  in  every  case. 
There  is  yet  another  restriction  of  the  remedy.  In  section  37  it 
is  provided  that  *^  personal  actions  against  said  corporations  shall 
be  commenced  only  in  the  county  where  the  mine  or  smelting  or 
other  manufacturing  works  are  situated,  or  in  the  county  where 
the  business  office  in  this  state  is  located."  In  Arno  v.  Circuit 
Judge,  42  Mich.  862  ;  4  N.  W.  Eep'r,  147,  it  is  held  that  the  leg- 
islature  had  the  right  to  place  this  restriction  on  the  venue  of  the 
action,  and  that  when  the  suit  is  brought  in  the  wrong  county  it 
may  be  disposed  of  on  "  plea  in  abatement  or  motion,"  as  in  Hay- 
wood V.  Johnson,  41  Mich.  598 ;  2  N.  W.  Rep'r,  926.  It  follows, 
therefore,  that  this  action  is  not  properly  brought.  It  is  in  equity, 
when  it  should  be  in  assumpsit.  It  is  brought  against  stockhold- 
ers alone,  when  it  should  be  against  them  and  the  corporation 
jointly. 

2.  The  courts  of  this  state  have  no  jurisdiction  in  such  a  case, 
and  it  is  confined  to  the  courts  of  the  state  of  Michigan,  under 
whose  laws  the  corporation  was  created,  and  by  which  it  is  gov- 
erned. There  are  two  reasons  in  the  act  itself  why  this  is  so :  (1) 
No  jurisdiction  can  be  obtained  to  render  a  personal  judgment 
against  the  corporation  any  where  else ;  (2)  actions  are  limited  to 
a  particular  place  in  that  state.  But  it  is  a  principle  of  law,  that 
does  not  appear  to  be  questioned,  that,  where  a  special  remedy 
against  stockholders  is  prescribed  by  the  statute  under  which  the 
corporation  is  formed,  it  must  be  enforced  in  the  courts  of  that 
state  exclusively.  Note  to  Thompson  v.  Bank,  19  Nev.  103 ;  7 
Pac.  Rep'r,  68.  Where  the  act  requires  judgment  to  be  first  ob- 
tained, and  execution  to  be  first  issued  against  the  corporation, 
and  its  property  exhausted,  it  is  contemplated  that  such  judgment 
must  be  obtained,  and  the  execution  issued,  in  the  state  in  which 
the  corporation  exists.     Bank  v.  Bliss,  89  N,  Y.  338  ;   Dean  v. 
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Maoe,  19  Han,  891.  Where  the  liability  and  the  remedy  against 
stockholders  are  statutory  they  are  confined  in  their  operation  ^'  to 
the  limits  of  the  sovereignty  creating  the  corporation,  and  with- 
out extra-territorial  force  or  obligation."  Lowry  v.  Inmau,  46  N. 
Y.  119.  "  A  remedy  given  by  the  statutes  of  another  state  to 
creditors  of  a  corporation  against  its  stockholders  is  not  available 
in  the  state  of  New  York."  Christensen  v.  Eno,  106  N.  Y.  97  ; 
12  N.  E.  Rep'r,  648.  In  Nimick  v.  Iron-Works  Co.,  25  W.  Va! 
184,  it  is  held  that,  under  a  similar  statute  as  to  the  liability  of 
stockholders  of  the  state  of  Ohio,  the  corporation  is  a  necessary 
party,  and  that  the  remedy  must  be  pursued  in  the  courts  of  that 
state.  ^'  A  creditor  of  a  corporation  established  in  New  Hamp- 
shire, the  stockholders  of  which  are  individually  liable  for  its 
debts  under  the  statutes  of  that  state,  *  *  *  cannot  maintain 
a  bill  in  equity  *  *  *  to  enforce  his  claim  against  the  stock- 
holders [in  Massachusetts]  although  some  of  them  live  here." 
Erickson  v.  Nesmith,  4  Allen,  233.  Jurisdiction  in  such  a  case 
cannot  exist  outside  of  the  state  where  the  corporation  was  created, 
because  it  cannot  be  obtained  over  the  corporation,  which  is  a 
necessary  party.  Patterson  v.  Lynde,  112  111.  196.  It  is  not 
necessary  to  cite  more  oases.  The  principle  would  seem  to  be 
self-evident.  We  hold,  therefore,  that  this  action  is  not  properly 
brought,  nor  brought  within  the  proper  jurisdiction. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause  re- 
manded, with  direction  to  dismiss  the  complaint. 

Bnfoioing  the  sUtatory  liability  ot  reoident  stookfaolden  in  Ibraign  cor- 
pomtionB. —  It  may  be  laid  down  as  a  general  propoeition,  that  a  general 
liability  of  any  sort  created  by  the  statates  of  a  state  or  arising  by  virtue  of 
such  statutes  against  the  stockholders  of  a  corporation,  and  not  penal  in  its 
nature  and  not  limited  to  any  particular  remedy,  may  be  enforced  in  any 
jurisdiction  where  the  stockholder  may  be  found.  Paine  y.  Stewart,  88  Conn. 
516;  Drink  water  v.  Portland  Marine  Ry.,  18  Me.  35;  Hodgson  y.  Cheever,  8 
Mo.  App.  818;  Manville  v.  Edgar,  8  Mo.  App.  824;  Aultman's  Appeal,  d8 
Penn.  St.  505;  Sackett's  Harbor  Bank  y.  Blake,  3  Rich.  Eq.  (S.  C.)225;  Flash  y. 
Conn,  109  U.  S.  371;  Sayings  Bank  Assodation  y.  O'Brien,  51  Hun,  45;  Ex^ 
parte  Van  Riper,  20  Wend.  614;  Perkins  y.  Church,  81  Barb.  84;  Mcl>onough 
y.  Phelps,  15  How.  Pr.  872;  Tinkham  y.  Borst,  81  Barb.  407. 

As  to  when  a  statute  imposing  such  liability  is  penal  in  its  nature,  so  as  to 
fall  within  the  principle  that  one  state  will  not  enforoe  the  penal  laws  of 
another,  has  been  considered  in  a  prior  note.  See  Cochran  y.  Wiechers,  ante, 
and  note.    The  cases  there  cited  recognize  the  general  rule  aboye  stated  and 
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treat  statates  of  a  penal  nature  as  forming  an  exception  to  that  rnle.  Bat  if 
the  statnte  creating  the  liability  also  provides  some  special  and  peculiar  remedy 
or  method  of  enforcing  the  liability,  then  such  liability  can  only  be  enforced 
in  the  manner  provided,  and  if  the  remedy  is  one  which  cannot  be  applied  in  a 
foreign  state  or  v^hich  cannot  be  applied  without  injustice  to  the  citizens  of 
the  foreign  state,  then  the  latter  will  decline  to  enforce  it.  Erickaon  v. 
Nesmith,  15  Gray,  221;  Erickson  v.  Nesmith,  4  Allen,  238;  Erickson  v.  Nes- 
mith,  46  N.  H.  371;  New  Haven  Horse  Nail  Co.  v.  Linden  Spring  Co.,  142 
Mass.  349;  Taft  v.  Ward,  106  Mass.  518;  Rice  v.  Merrimack  Hosiery  Co.,  56 
N.  H.  114;  Lowry  v.  Inman,  46  N.  Y.  119;  d.  C,  4  Am.  Corp.  Cas.  549;  Jes- 
sup  V.  Carnegie,  80  N.  Y.  441;  Christensen  v.  Eno,  106  N.  Y.  97;  Nimick  v. 
Mingo  Iron  Works  Co.,  25  W.  Va.  184;  Fourth  National  Bank  v.  Francklyn, 
120  IJ.  8.  747;  Patterson  v.  Lynde,  112  111.  196. 

The  statutes  of  New  Hampshire  imposed  a  personal  liability  upon  the  stock- 
holders of  corporations  and  provided  that  such  liability  should  be  enforced 
"by  a  bill  in  chancery  and  not  otherin^se."  It  was  held  that  a  suit  at  law 
would  not  lie  in  Massachusetts  against  a  stockholder  residing  in  the  latter 
state  to  enforce  such  liability.    The  court  says: 

"The  liability  on  which  the  present  action  is  founded  is  created  solely  by 
the  statutes  of  the  state  of  New  Hampshire,  and  no  proceediogs  could  be  there 
had  to  enforce  it  except  by  bill  in  chancery.  That  this  remedy  is  more  benefi- 
cent  in  its  operation,  and  will  work  less  hardship  on  parties  liable  as  stock- 
holders for  the  debts  of  a  corporation  than  an  action  at  law,  cannot  be  doubted. 
It  compels  the  party  seeking  to  enforce  it  to  join  in  the  suit  all  the  parties  in 
interest  who  can  be  affected  by  the  decree;  it  avoids  multiplicity  of  suits,  ap- 
portions the  liability  among  all  the  stockholders,  and  in  the  same  suit  which 
charges  the  stockholders,  decrees  a  contribution  from  each  stockholder  of  their 
respective  shares  of  the  general  burden.  Hadley  v.  Russell,  40  N.  H.  109. 
But  by  an  action  at  law  each  creditor  of  the  corporation  may,  as  is  attempted 
in  the  ease  at  bar,  pursue  his  separate  remedy  against  an  individual  stock- 
holder, compel  him  to  pay  the  entire  debt,  and  place  on  him  the  burden  of  ob- 
taining contribution  from  those  equally  liable  with  himself.  It  is,  therefore, 
dear  that  the  plaintiffs  in  this  action  seek  to  enforce  against  the  defendant  a 
liability,  created  by  the  statutes  of  a  foreign  state,  by  a  remedy  denied  to  them 
in  the  courts  of  that  state,  and  which  operates  with  greater  hardship  on  our 
citiaens  than  the  remedy  provided  by  the  statute  itself,  and  which  alone  they 
could  pursue  in  that  Jurisdiction.  Nor  is  this  all.  If  the  plaintiffs  were  seek- 
ing to  enforce  a  similar  liability  under  a  statute  enacted  by  the  authority  of 
our  own  state,  the  same  in  terms  with  that  existing  in  New  Hampshire,  it  is 
dear  that  they  could  not  maintain  this  suit  at  law,  but  must  resort  to  a  bill  in 
equity,  upon  the  well-settled  prindple,  that  when  a  statute  creates  a  right 
and  prescribes  a  remedy,  that  remedy  is  exclusive  and  no  other  can  be  pursued. 

**  The  comity  which  requires  ns,  in  the  exercise  of  a  judicial  discretion,  to 
give  effect  to  foreign  statutes  here,  will  be  sufficiently  satisfied  by  allowing 
parties,  in  a  case  like  the  present,  to  use  in  our  courts  the  same  remedy  so  far 
as  it  is  available,  as  tliat  prescribed  by  the  same  statutes  to  persons  enforcing 
,  their  rights  in  the  jurisdiction  of  the  state  tl&at  enacted  the  statute;  but  it  does 
not  require  as  to  afford  that  remedy,  operating  hardly  on  our  dtizens,  whidi 
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Ib  denied  to  persons  in  the  foreign  jariodiction,  and  which  would  not  be  al- 
lowed to  them  in  seeking  to  enforce  a  similar  right  under  onr  own  laws." 
Erickson  et  al.  v.  Nesmith,  15  Qny,  221,  222. 

Afterward  a  suit  in  equity  was  commenced  between  the  same  parties  and 
the  same  court  held  liiat  that  also  would  not  lie.  The  reasoning  of  the  coart 
appears  from  the  following  extract: 

*'The  further  inqairy  is,  whether  a  liability  of  this  character,  fixed  apoa 
the  stockholders  of  a  manufacturing  corporation  wholly  by  the  statutes  of 
New  Hampshire,  the  mode  of  enforcing  it,  or  the  remedy,  being  found  wholly 
in  such  foreign  statute,  can  be  properly  enforced  in  this  state  against  one  or 
more  of  our  citizens  who  may  have  become  stockholders  in  snch  foreign  cor- 
poration.  When  the  statute  confers  a  right  and  prescribes  a  remedy,  that 
particular  remedy  and  that  only  can  be  pursued.  The  only  remedy  given  by 
the  statute  of  New  Hampshire  is  by  a  bill  in  equity.  Such  a  bill  as  it  seems 
by  the  decision  of  the  court  of  that  state  in  Hadley  v.  Russell,  40  N.  H.  109, 
means  a  bill  in  behalf  of  all  the  crecfltors;  and  agaiast  all  the  stockholders. 
This  was  so  assumed  in  the  opinion  of  this  conrt  in  the  former  case  between 
these  parties.  In  Enowlton  v.  Ackley,  this  court  in  denying  an  action  at  kir, 
and  suggesting  the  remedy  by  bill  in  equity,  seem  to  assume  that  the  bill  will 
be  against  al]  the  stockholders,  and  for  the  benefit  of  all  the  creditors. 

*'  If  this  be  so,  we  perceive  at  once  strong  reasons  why  snch  a  bill  should 
be  brought  in  the  state  which  created  the  corporation,  and  where  the  same  is. 
located  by  the  express  terms  of  its  charter,  and  where  its  place  of  businesa  is. 
The  effect  of  maintaining  such  a  bill  is  to  draw  before  the  court  all  the  credit- 
ors of  the  corporation,  all  the  stockholders,  and,  necessarily,  as  we  should 
suppose,  the  principal  debtor,  the  corporation  itself.  The  fact  of  the  residence 
of  a  single  stockholder  in  Massachusetts,  who  might  be  liable  in  a  New  Hamp- 
shire corporation  in  common  with  a  hundred  stockholders  residing  there,  woold 
upon  the  hypothesis  transfer  to  our  jurisdiction  all  such  stockholders  and  all 
the  creditors,  and  authorise  us  to  hear  and  adjust  all  conflicting  questions  as 
to  the  indebtedness  of  the  corporation,  who  were  stockholders,  and  what  were 
the  equities  between  them. 

'*  Great  practical  difficulties  meet  us  at  once.  There  are  strong  reasons  foi 
holding  that,  in  case  of  an  existing  corporation,  the  debt  sought  to  be  recovered 
of  a  stockholder  should  be  first  established  by  a  judgment  of  court.  If  this 
be  doubtful,  it  is  at  least  necessary  that  before  such  debt  be  established  by 
the  proceedings  in  the  bill  in  equity,  the  corporation  should  have  been  made 
a  party  to  the  bill.  Bogardus  v.  Bosendale  Manuf.  Co.,  3  Seld.  151.  Bat  we 
have  no  jurisdiction  that  will  reach  such  corporation  out  of  this  common- 
wealth, and  having  no  assets  here,  and  the  same  is  true  of  the  stockholdetB 
residing  in  New  Hampshire.  A  bill  in  equity  in  Massachusetts  is,  therefore, 
not  the  remedy  intended  to  be  prescribed  by  the  statute  of  New  Hampshire 
creating  and  regulating  the  liability  of  stockholders  in  a  manufacturing  oo^ 
poration  in  New  Hampshire."  Erickson  et  al.  v.  Nesmith  et  al.,  4  Allen,  289» 
18^7. 

This  conclusion  of  the  Massachusetts  court  is  apparently  approved  by  the 
New  Hampshire  conrt  in  a  suit  in  that  state  between  the  same  parties.  Erick- 
son V.  Nesmith,  46  N.  H.  871. 
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In  Lowry  v.  Inman,  46  N.  T.  119,  the  suit  was  brought  in  New  York  to  re* 
cover  against  a  stockholder  of  a  Georgia  banking  corporation.  The  nature  of 
the  statute  in  question  and  the  conclusions  of  the  court  are  shown  by  the  fol- 
lowing quotation  from  the  opinion  : 

**  The  provision  touching  the  liability  of  corporators,  for  the  debts  of  the  cor- 
poration, is  found  in  the  eighteenth  section  of  the  charter,  which  is  devoted 
to  that  subject.  It  does  not,  in  terms,  declare  that  stockholders  shall  be  in- 
dividually or  personally  liable  for  the  debts  of  the  corporation.  It  first  declares 
that  none  but  citizens  of  the  state  shall  subscribe  for,  or  own,  or  purchase 
stock  in  the  bank.  The  act  did  not  contemplate  a  necessity  for  any  obligation 
or  liability  of  extra-territorial  force.  It  then  enacts,  that  the  private  or  individ- 
ual property  of  each  stockholder,  shall  be  liable  for  the  redemption  of  the 
bills,  etc. ,  and  in  the  same  sentence  proceeds  to  dictate  the  circumstances  and 
conditions  under  and  upon  which,  as  well  as  the  particular  process  by  which, 
the  liability  shall  be  enforced,  and  the  property  of  the  stockholders  subjected 
to  the  payments  of  the  debts  of  the  bank,  to-wit,  by  an  execution  upon  a  judg- 
ment against  the  bank.  In  a  subsequent  clause  of  the  same  section,  provision 
is  made  for  the  use  and  control  of  the  same  process,  to  do  equity  between  the 
stockholders,  and  compel  a  ratable  contribution  from  all.  The  act  provided,, 
as  the  appropriate  remedy,  that  a  judgment  and  execution  against  the  corpora- 
tion should  be  a  lien  upon,  and  be  enforced  against,  the  individual  property  of 
the  stockholders  made  liable  by  the  act.  It,  in  terms,  made  the  property  liable 
upon  a  judgment  and  execution  against  the  bank,  to  which  the  stockholders 
were  not  parties,  and  the  property  was  not  made  liable  in  any  other  way  or  by 
any  other  process.  It  is  very  evident  that  an  Independent  action  would  not 
lie  in  Georgia  against  the  stockholders  of  this  corporation,  for  the  obvious 
reason,  that  an  adequate  remedy  is  provided  by  this  act,  without  action,  and 
if  not,  then  it  cannot  be  maintained  elsewhere.  The  act  only  charges  and  binds 
the  property  of  the  stockholder  by  subjecting  it  to  execution  in  satisfaction  of 
a  judgment  against  the  bank,  and  makes  the  same  process  do  equity  between 
all  the  stockholders ;  and  this  cannot  be  done  by  any  other  process  or  by  the 
courts  of  any  other  state. 

"  The  remedy  is  necessarily  confined  to  the  sovereignty  of  Georgia,  and  can 
have  no  recognition  or  effect  beyond  the  boundary  of  that  state.  The  charter 
creates  no  right  and  imposes  no  obligation  disconnected  with  the  prescribed 
remedy,  which  is  local  in  its  character,  and  not  capable  of  being  enforced 
without  the  state  of  Georgia.  A  foreign  tribunal  cannot  enforce  it."  Lowry 
▼.  Inman,  46  N.  Y.  119.  129-180. 

"In  all  the  diversity  of  opinion  in  the  courts  of  the  different  states,*'  says 
the  supreme  court  of  the  United  States,  '*  upon  the  question  how  far  a  liabil- 
ity, imposed  upon  stockholders  in  a  corporation  by  the  law  of  the  state  which 
creates  it,  can  be  pursued  in  a  court  held  beyond  the  limits  of  that  state,  no 
case  has  been  found,  in  which  such  a  liability  has  been  enforced  by  any 
court,  without  a  compliance  with  the  conditions  applicable  to  it  under  the 
legislative  acts  and  judicial  decisions  of  the  state  which  creates  the  corporation 
and  imposes  the  liability.  To  hold  that  it  could  be  enforced  without  such 
compliance  would  be  to  subject  stockholders  residing  out  of  the  state  to  a 
greater  burden  than  domestic  stockholders."  Fourth  National  Bank  v. 
Fiancklyn,  120 17.  S.  747,  758. 
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If  the  Btatate  simply  gives  the  ordinary  remedy  by  action  for  enfordn^  & 
common-law  liability,  it  will  be  enforced  any  where  according  to  the  appro- 
priate remedy  of  the  state  where  the  action  is  brought.  Ex  parte  Van  Riper,  20 
Wend.  614 ;  Nimick  v.  Mingo  Iron  Works,  35  W.  Va.  199. 

The  liability  of  stockholders  in  a  corporation  created  by  a  foreign  state  is  in 
all  cases  to  be  determined  by  the  laws  of  sach  state.  New  Haven  Horse  Nail 
Co.  y.  Linden  Spring  Co.,  143  Mass.  849,  853 ;  Second  National  Bank  v.  Hall, 
85  Ohio  St.  158;  Nimick  v.  Mingo  Iron  Works,  35  W.  Va.  184,  199;  First 
National  Bank  v.  Gustin  Minerva  Mining  Co.,  1  Am.  R.  R.  ft  Corp.  Rep.  37S. 
In  the  last  case  the  court  say  : 

'^  It  is  elementary  law  that,  where  a  person  becomes  a  stockholder  in  a  cor- 
poration organised  under  the  laws  of  a  foreign  state,  he  must  be  held  to  con- 
tract with  reference  to  all  the  laws  of  the  state  under  which  the  corporation  la 
organized  and  which  enter  into  its  constitution;  and  the  extent  of  his  individ- 
ual liability  as  a  shareholder  to  the  creditors  of  the  company  must  be  deter- 
mined by  the  laws  of  that  state,  not  because  such  laws  are  in  force  in  this  state, 
bnt  because  he  has  voluntarily  agreed  to  the  terms  of  the  company's  oonstita- 
tion.  It  is  equally  clear,  both  upon  principle  and  authority,  that  this  liability 
may  be  enforced  by  creditors  wherever  they  can  obtain  jurisdiction  of  the  nec- 
essary parties.  This  does  not  depend  Mpon  any  principle  of  comity,  bnt  upon 
right  to  enforce  in  another  jurisdiction  a  contract  validly  entered  into.  The 
remedy,  however,  does  not  enter  into  the  contract  itself;  and  for  this  reason  the 
individual  liability  of  shareholders  can  only  be  enforced  by  the  remedies  pro- 
vided by  the  laws  of  the  forum.  Hence  the  question  of  the  liability  of  the  de- 
fendant shareholders  must  be  determined  by  the  laws  of  Dakota,  and  that  of 
remedy  by  the  laws  of  Minnesota."  First  Nat.  Bank  v.  Gustin  Minerva  Min. 
Co.,  1  Am.  R.  R.  &  Corp.  Rep.  373,  178. 

In  construing  the  statutes  of  another  state  imposing  a  liability  upon  stock- 
holders the  decisions  of  such  state  will  be  controlling.  Flash  v.  Conn,  109  U. 
S.  871;  Jessup  v.  Carnegie,  80  N.  Y.  441;  SacketVs  Harbor  Bank  ▼.  Blake,  8 
Rich.  Eq.  ^S.  C.)  335;  Savings  Association  v.  O'Brien,  51  Hun,  45. 
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1.  CoNSTmrriONAL  Law.  Chabtbr  as  ▲  Contract.  An  act  which  pro- 
vides that  where  an  execution  has  been  issued  against  a  corporation  and  no 
property  can  be  found  upon  which  to  levy  it,  the  same  may  be  issued  against 
any  stockholder  to  the  amount  unpaid  on  his  stock,  provided  such  execution 
should  not  issue  without  an  order  of  court  and  sufficient  notice  in  writing  to 
the  person  to  be  charged,  does  not  violate  any  contract  with  the  corporation  or 
the  state,  created  by  a  subscription  made  prior  to  the  passage  of  the  act. 

3.  Change  of  Rbmbdt.  Such  an  act  imposes  no  additional  liability  but 
simply  gives  a  new  remedy. 
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8.  Call  of  Dibbotobb,  When  not  a  Prbrbquisite.  Thoagh  the  charter 
provides  that  all  of  the  Babscriptions  over  $10  per  share  shall  be  payable 
on  the  call  of  the  directors,  yet  where  the  subscriber  has  given  demand  notes 
for  the  amount  unpaid  he  may  be  made  amenable  to  the  act. 

THIS  writ  of  error  brings  np  for  re-examination  a  jiidgmeDt  of 
the  supreme  court  of  MiBSoari,  and  presents  the  question 
whether  a  certain  statute,  to  which  that  judgment  gave  effect,  im- 
paired the  obligation  of  a  contract  arising  out  of  a  subscription  by 
JBritton  A.  Hill  to  the  stock  of  an  insurance  company  created  by 
the  laws  of  Missouri. 

By  the  second  section  of  an  act  of  the  Missouri  legislature,  ap- 
proved March  3,  ,1857,  creating  the  Washington  Insurance  Com- 
pany, it  was  provided,  in  reference  to  subscriptions  to  its  stock, 
that  ^^  at  the  time  of  subscribing  there  shall  be  paid  on  each  share 
f  1  and  $9  more  within  twenty  days  after  the  first  election  of 
directors.  If  any  stockholder  fails  to  make  such  payment,  such 
49tockholder  shall  forfeit  the  amount  paid  on  such  stock  at  the  time 
of  subscribing.  The  balance  due  on  each  share  shall  be  subject  to 
the  call  of  the  directors,  and  the  said  company  shall  not  be  author- 
ized to  make  any  policy  or  contract  of  insurance  until  the  whole 
amount  of  shares  subscribed  shall  be  actnally  paid  in,  or  secured 
to  be  paid  on  demand  by  approved  notes  or  mortgages  on  real  es- 
tate." The  same  act  contained  the  following  provisions:  ^^  This 
act  shall  be,  and  the  same  is  hereby  declared,  a  public  act,  and  the 
same  shall  be  deemed  and  construed  as  such;  and  the  corporation 
established  by  this  act  shall  be,  and  the  same  is  hereby,  exempted 
from  the  operation  of  sections  7, 13,  14,  15,  16  and  18  of  article 
first  of  the  act  entitled  ^An  act  concerning  corporations,'  approved 
November  23, 1855 ;  and  said  sections  shall  be  deemed  as  re- 
pealed, so  far  as  the  same  concerns  the  corporation  hereby  es- 
tablished.   Laws  Mo.   1856-57,  pp.  544,  545,  §§  2,  8. 

Sections  7, 13,  14,  15, 16  and  18  of  the  above  act  of  1855,  from 
the  operation  of  which  the  Washington  Insurance  C!ompany  was 
thus  exempted,  are  as  follows : 

"  §  7.  The  charter  of  every  corporation  that  shall  hereafter  be 
granted  by  the  legislature  shall  be  subject  to  alteration,  suspension 
and  repeal  in  the  discretion  of  the  legislature." 

"  §  13.  In  all  corporations  hereafter  created  by  the  legislature, 
unless  otherwise  specified  in  their  charter,  in  case  of  deficiency 
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of  corporate  property,  or  estate  liable  to  execution,  the  individual 
property,  rights  and  credits  of  every  member  of  the  copartnership, 
or  body  politic,  having  a  share  or  shares  therein,  shall  be  liable  to 
be  taken  on  execution,  to  an  additional  amoant,  equal  to  that  of 
the  amount  of  his  stock,  and  no  more,  for  all  debts  of  the  corpo- 
ration contracted  during  his  ownership  of  such  stock ;  and  such 
liability  shall  continue,  notwithstanding  any  subsequent  transfer 
of  such  stock,  for  the  term  of  one  year  after  the  record  of  the 
transfer  thereof  on  the  books  of  the  corporation,  and  for 
the  term  of  six  months  after  judgment  recovered  against  such 
corporation,  in  any  suit  commenced  within  the  year  aforesaid 
provided,  that  in  every  such  case  the  officer  holding  the  execution 
shall  first  ascertain  and  certify  upon  such  execution  that  he  cannot 
find  corporate  property  or  estate. 

"  §  14.  In  such  case,  the  officer  may  cause  the  property  of  such 
stockholder  to  be  levied  upon  by  execution  in  the  same  manner  as 
if  the  same  were  against  him  individually,  after  giving  him  forty- 
eight  hours'  previous  notice  of  his  intention,  and  the  amount  of 
the  debt  or  deficiency,  if  he  resides  within  the  county,  or,  if  not 
within  the  county,  to  his  agent,  if  he  have  any  within  the  county ; 
otherwise  to  the  clerk  or  cashier  or  some  other  officer  of  the  cor- 
poration,  unless  such  stockholder,  his  agent,  or  the  clerk  or  other 
officer,  on  demand  and  notice  as  aforesaid,  shall  disclose  and  show 
to  the  execution  creditor,  or  the  said  officer,  corporate  property  or 
estate  subject  to  execution  sufficient  to  satisfy  said  execution  and 
all  fees. 

'^  §  15.  Such  creditor,  after  demand  and  notice  as  mentioned 
in  the  preceding  section,  at  his  election,  may  have  an  action  against 
any  such  stockholder  or  stockholders,  on  whom  such  demaiid  and 
notice  may  have  been  served,  jointly  or  severally,  or  so  many  of 
them  as  he  may  elect,  to  recover  of  him,  or  them,  individually, 
the  amount  of  his  execution  and  costs,  or  of  the  deficiency  as 
aforesaid,  not  exceeding  the  amount  of  the  stock  held  by  such 
stockholder  or  stockholders. 

"  §  16.  The  clerk,  or  other  officer  having  charge  of  the  books 
of  any  corporation,  on  demand  of  any  officer  holding  any  execu- 
tion against  the  same,  shall  furnish  the  officer  with  the  names, 
places  of  residence  (so  far  as  to  him  known),  and  the  amount  or 
liability  of  every  person  liable  as  aforesaid.^' 
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"  §  18.  Every  corporation  hereafter  created  shall  give  notice 
annually  in  some  newspaper  printed  in  the  county  where  the  cor- 
poration is  established,  and  in  case  no  paper  is  printed  therein, 
then  in  the  nearest  paper,  of  the  amonnt  of  all  the  existing  debts 
of  the  corporation,  which  notice  shall  be  signed  by  the  president 
and  a  majority  of  the  directors ;  and,  if  any  of  the  said  corpora- 
tors shall  fail  so  to  do,  all  the  stockholders  of  the  corporation  shall 
be  jointly  and  severally  liable  for  all  the  debts  of  the  company 
then  existing,  and  for  all  that  shall  be  contracted  before  sach  no- 
tice shall  be  given."     E.  S.  Mo.  1855,  pp.  371-373. 

By  an  act  of  the  legislature  of  Missouri  approved  February  9, 
1859,  the  Excelsior  Insurance  Company  was  created.  That  act 
is  as  follows : 

"  Section  1.  That  an  insurance  company  be,  and  is  hereby,  es- 
tablished in  the  city  of  St.  Louis,  to  be  known  by  the  name  and 
style  of  the  '  Excelsior  Insurance  Company,'  the  stockholders  of 
which  are  hereby  declared  a  body  corporate  and  politic,  with  the 
same  amount  of  capital  stock  and  period  of  existence,  and  the 
43ame  rights,  privileges  and  restrictions,  as  were  conferred  upon 
the  '  Washington  Insurance  Company '  of  St.  Louis,  by  an  act  of 
the  general  assembly  of  the  state  of  Missouri  approved  March  3, 
1857,  with  the  exception  of  so  much  of  section  8  of  said  act  as  de- 
clares the  same  a  public  act,  and  exempts  said  corporation  from 
the  operation  of  section  18  of  article  1  of  the  act,  entitled  *  An 
act  concerning  corporations,'  approved  November  23,  1855. 

"  §  2.  James  H.  Lucas,  Henry  L.  Patterson,  Thomas  Sterin, 
Morris  Collins,  James  G.  Brown  and  John  C.  Porter,  or  any 
three  of  them,  or  such  person  or  persons  as  they  may  appoint,  are 
hereby  constituted  commissioners  to  open  books  for  subscription 
to  the  capital  stock,  in  the  same  manner  as  is  prescribed  in  the 
charter  of  said  Washington  Insurance  Company.  This  act  to  take 
effect  from  and  after  its  passage."     Sess.  Acts.  Mo.  1859,  p.  74. 

Section  6,  article  8,  of  the  constitution  of  Missouri,  which  went 
into  effect  in  1865,  provides  as  follows :  **  Dues  from  private  cor- 
porations shall  be  secured  by  such  moans  as  may  be  prescribed  by 
law ;  but  in  all  cases  each  stockholder  shall  be  individually  liable, 
over  and  above  the  stock  by  him  or  her  owned,  and  any  amount 
unpaid  thereon,  in  a  further  sum  at  least  equal  in  amount  to  such 
stock." 
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In  order  to  give  effect  to  this  constitational  proyision,  the  legis- 
lature, by  an  act  which  went  into  effect  March  19, 1866,  amended 
section  13  of  the  above  act  of  1855,  so  as  to  read  as  follows : 

^^  §  11.  If  any  execution  shall  have  been  issued  against  the 
property  or  effects  of  a  corporation,  and  if  there  cannot  be  found 
whereon  to  levy  such  execution,  then  such  execution  may  be  is- 
sued against  any  of  the  stockholders  to  an  extent  equal  in  amount 
to  the  amount  of  stock  by  him  or  her  owned,  together  with  any 
amount  unpaid  thereon ;  provided  always,  that  no  execution  shall 
issue  against  any  stockholder  except  upon  an  order  of  the  court 
in  which  the  action,  suit  or  other  proceeding  shall  have  been 
brought  or  instituted,  made  upon  motion  in  open  court,  after 
sufficient  notice  in  writing  to  the  person  sought  to  be  charged  ; 
and  upon  such  motion  such  court  may  order  execution  to  issue 
accordingly."     Gen.  Stat.  Mo.  1866,  p.  328. 

In  July,  1866,  Hill  subscribed  for  sixty-four  shares,  of  the  par 
value  of  $100  for  each  share,  of  the  stock  of  the  Excelsior  Insur- 
ance Company,  paying  part  cash,  and  giving  to  the  company  four 
notes,  for  $750  each,  dated,  respectively,  July  20,  1866,  and  one 
note  dated  July  11,  1866,  for  $1,800.  Each  one  of  these  notes 
was  payable  on  demand  to  the  order  of  the  insurance  company. 
At  the  commencement  of  these  proceedings  his  stock  had  become 
reduced  to  thirtynseven  sliares. 

The  constitution  of  Missouri  of  1875  provided  that  ^^  dues  from 
private  corporations  shall  be  secured  by  such  means  as  may  be 
prescribed  by  law,  but  in  no  case  shall  any  stockholder  be  indi- 
vidually liable  in  any  amount  over  or  above  the  amount  of  stock 
owned  by  him  or  her."     Art.  12,  §  9. 

In  1879,  the  statutes  of  Missouri  were  revised,  and  the  above 
section  of  the  act  of  1866  was  amended  so  as  to  read  as  follows : 

^^§  736.  If  any  execution  shall  have  been  issued  against 
any  corporation,  and  there  cannot  be  found  any  property  or  ef- 
fects whereon  to  levy  the  same,  then  such  execution  may  be  issued 
against  any  of  the  stockholders  to  the  exteht  of  the  amount  of 
the  unpaid  balance  of  such  stock  by  him  or  her  owned ;  provided 
always,  that  no  execution  shall  issue  against  any  stockholder,  ex- 
cept upon  an  order  of  the  court  in  which  the  action,  suit  or  other 
proceedings  shall  have  been  brought  or  instituted,  made  upon 
motion  in  open  court,  after  sufficient  notice  in  writing  to  the  per- 
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GODS  aoQgfat  to  be  charged,  and  upon  such  motion  snch  court  may 
order  exeeation  to  issue  accordingly  ;  and  provided,  further,  that 
no  stockholder  shall  be  individnaUr  liable  in  anv  amount  over  and 
above  the  amount  of  stock  owned/' 

The  present  action  was  brought  under  the  statute  last  quoted. 
It  was  commenced  bv  notice  to  Hill  on  behalf  of  the  Merchants^ 
Mutual  Insurance  Company  that  it  would  move  the  circuit  court « 
of  the  city  of  St.  Louis  for  execution  against  him,  as  a  stockholder 
of  the  Excelsior  Insurance  Comp)iny  for  the  balance  unpaid  upon 
his  thirty-seven  shares  of  the  capital  stock  of  the  Excelsior  Insur- 
ance Company.  The  proceeding  was  docketed  as  a  suit  against 
that  company  by  the  Merchants'  Insurance  Company.  Hill  ap- 
peared, and  upon  the  trial  of  the  action  the  court  found  that  the 
unpaid  balance  ou  said  shares  was  $2,127.50.  For  that  amount, 
with  costs,  an  execution  was  directed  to  l)e  issued  against  Hill. 
Upon  appeal  to  the  8t  Louis  court  of  appeals  that  judgment  was 
aflSrmed,  and  the  judgment  of  the  court  of  appeals  was  affirmed 
by  the  supreme  court  of  the  state.  12  Mo.  App.  148  ;  86  Mo. 
466. 

O.  M.  Stewart  for  plaintiff  in  error.  jEI  W.  Pattieon  for 
defendant  in  error. 

Mr.  Justice  Hablan,  after  stating  the  ^ts  in  the  foregoing 
language,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  contends  that  the  act  creating  the  Excelsior 
Insurance  Company  was  a  private  act,  and  its  cliarter  exempted 
from  alteration,  suspension  or  repeal  by  subsequent  legislation ; 
that  its  stockholders  were  exempted  from  the  levy  of  an  execution 
upon  their  individual  property  at  the  instance  of  a  judgment 
creditor  of  the  corporation  in  case  of  a  deficiency  of  corporate 
property,  and  from  actions  at  law  by  creditors ;  that  the  rights 
of  its  stockholders  were  not  affected  by  subsequent  legislation  of  a 
general  nature  ;  and  that  the  method  of  collecting  unpaid  stock, 
specially  provided  for  in  the  company's  charter,  was  exclusive  of 
any  other  remedy,  except  that  supplied  by  a  court  of  equity. 

The  assignment  of  error  which  gives  this  court  jurisdiction  to 
re-examine  the  judgment  of  the  state  court  is  that  when  the 
testator  of  the  plaintiff  in  error  purchased  the  stock  of  the  Ex- 
celsior Insurance  Company  he  entered  into  a  contractual  relation, 
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not  only  with  the  company^  bnt  with  the  estate,  both  as  to  the 
method  of  paying  for  his  stock,  and  in  respect  to  the  extent  of  his 
liability ;  and  that  the  rights  vested  in  him  by  the  contract  were 
taken  away,  and,  therefore,  the  obligations  of  his  contract  were  im* 
paired  by  the  I^islation  of  1879,  the  validity  of  which  was  sos- 
tained  by  the  conrt  below. 

We  assame,  in  conformity  with  the  decision  of  tlie  supreme 
conrt  of  Missouri  —  and  that  view  is  favorable  to  the  plaintiff  in 
error  —  that  the  Excelsior  Insni^nce  Company  was  not  subject 
to  the  seventh  section  of  the  general  statute  of  November  23, 
1855,  declaring  that  the  charters  of  all  corporations  thereafter 
created  should  be  granted  subject  to  alteration,  suspension  and  re- 
peal, in  the*  discretion  of  the  legislature;  and  that  the  other 
sections  of  that  statute,  specially  named  in  the  charter  of  the  in- 
surance company,  were  to  stand  as  repealed  so  far  as  that  company 
was  concerned.  The  result  of  this  construction  of  the  charter  of 
the  insurance  company  is  that  prior  to  the  passage  of  the  act  of 
1866,  which  took  effect  March  19,  1866,  no  specific  remedy  was 
prescribed  for  creditors  seeking  to  reach  the  unpaid  subscriptions 
of  stockholders.  But  it  was  open  to  them  to  proceed  by  a  suit 
in  equity.  That  such  a  remedy  could  be  used  without  violating 
any  provision  of  the  company's  charter,  or  any  right  of  a  stock- 
holder cannot  be  doubted.  But  neither  the  company  nor  its 
stockholders  had  any  vested  right  in  that  particular  remedy. 
They  could  only  insist  that  the  extent  of  their  liability  should  not 
be  increased.  The  act  of  1866  authorized  an  execution  to  be  is- 
sued against  a  stockholder  '^  to  an  extent  equal  in  amount  to 
the  amount  of  stock  by  him  or  her  owned,  together  with  any 
amount  unpaid  thereon,"  where  no  property  or  effects  of  the  cor- 
poration could  be  found.  This  statute,  if  given  a  retrospective 
operation,  certainly  did  increase  the  liability  of  those  who  became 
stockholders  in  the  Excelsior  Insurance  Company  prior  to  its 
passage.  But  the  defendant  in  error  contends  that  it  was  ap- 
plicable to  all  who,  like  Hill,  became  stockholders  after  its  passage. 
Waiving  any  consideration  of  this  question,  it  is  certain' that  the  act 
of  1879,  under  which  this  action  was  instituted,  did  not  increase 
Hill's  liability.  He  was  liable,  by  virtue  of  his  original  sub- 
scription and  by  his  notes  to  the  company,  to  pay  the  whole 
amount  of  his  subscription.    The  statute  of  1879  did  not  enlaige 
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this  liability,  for  it  authorized  an  execution  against  a  stockholder, 
where  there  was  no  corporate  property  to  be  levied  on,  only  *'  to 
the  extent  of  the  amount  of  the  unpaid  balance  of  such  stock  by 
him  or  her  owned.  *'  While,  under  the  original  charter  of  the 
company,  he  was  liable  to  a  suit  in  equity,  under  the  statute  of 
1879  he  was  liable  to  be  proceeded  against  by  notice  and  motion 
in  the  action  in  which  judgment  was  rendered  against  the  cor- 
poration. In  either  mode  he  had  opportunity  to  make  defense. 
It  is,  however,  contended  that  under  the  charter  of  the  com- 
pany the  stockholder  was  not  bound  to  pay  any  amount  beyond 
$10  on  each  share,  except  upon  a  call  of  the  directors,  and  that 
the  provision  allowing  an  execution  for  the  unpaid  balance,  pur- 
suant to  the  judgment  of  the  court,  was  a  change  of  the  contract. 
The  provision  in  the  company's  charter,  that  '^  the  balance  due  on 
each  share  shall  be  subject  to  the  call  of  the  directors,"  did  not 
give  the  stockholder  the  right,  as  between  himself  and  the  com- 
pany, or  as  between  him  and  the  company's  creditors,  to  withhold 
payment  of  the  balance  due  from  him  until  the  necessities  of  the 
company  required  payment  in  full  for  the  shares  subscribed.  The 
company  was  forbidden  to  make  any  policy  or  contract  of  insur- 
ance ''until  the  whole  amount  of  shares  subscribed  shall  be 
actually  paid  in,  or  secured  to  be  paid  on  demand,  by  approved 
notes  or  mortgages  on  real  estate."  Hence  Hill  executed  demand 
notes,  with  surety,  for  the  entire  balance  due  on  his  original  sub- 
scription. The  authority  of  the  company  to  call  for  the  payment 
of  those  notes,  by  installments,  did  not  give  him  a  right,  as  a 
part  of  his  contract,  to  make  payment  in  that  particular  mode. 
His  undertaking  waste  pay  each  and  all  of  his  notes  on  demand, 
and  it  was  entirely  competent  for  the  legislature,  as  a  regulation 
of  the  business  and  affairs  of  the  company,  to  give  its  creditors  a 
new  or  additional  remedy  by  which  this  undertaking  could  be 
enforced  in  their  behalf  —  such  remedy  not  increasing  the  debtor's 
liability.  As  said  by  this  court  in  Insurance  Co.  v.  Needles,  113 
U.  S.  574,  580 ;  5  Sup.  Ct.  Eep'r,  681,  the  condition  is  implied  in 
every  grant  of  corporate  existence  that  "  the  corporation  shall 
be  subject  to  such  reasonable  regulations,  in  respect  to  the  general 
conduct  of  its  affairs,  as  the  legislature  may,  from  time  to  time, 
prescribe,  which  do  not  materially  interfere  with  or  obstruct  the 

substantial  enjoyment  of  the  privileges  the  state  has  granted,  and 
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serve  only  to  secare  the  ends  for  which  the  ooqxmitioD  was 
ereatecL" 

Upon  the  point  made  bj  the  pkintiff  in  error,  that  under  the 
original  charter  of  the  eompanj  EUII  was  liable  only  to  a  suit 
in  equity,  to  which  all  the  stockholders  conld  be  made  parties, 
and  in  which  he  conld  compel  contribution  from  other  stockhold- 
ers, whereas  under  the  statute  of  1879  he  could  be  proceeded 
against  alone,  it  is  sufficient  to  say  that,  if  neither  the  statute  of 
1866  nor  that  of  1879  had  been  passed,  he  could  have  been  sped 
at  law  upon  the  notes  he  gave  the  company.  The  proceeding 
authorized  by  the  statute  of  1879  is,  in  effect,  a  suit  upon  his 
notes  for  the  amount  due  thereon.  His  liability  to  pay  that 
amount  has  no  such  connection  with  the  liability  of  other  stock- 
holders as  to  exempt  him  from  a  suit  at  law  to  compel  him  to  pay 
the  sum  he  agreed  to  pay.  Hatch  v.  Dana,  101  U.  8.  205.  The 
statute  restricts  any  judgment  against  him  to  the  amount  he 
originaUy  assumed  to  pay.  Consequently  no  substantial  right  of 
his  has  been  violated.  ^'  Whatever  belongs  /nerely  to  the  remedy 
may  be  altered  according  to  the  wiU  of  the  state,  provided  the 
alteration  does  not  impair  the  obligation  of  the  contract."  Bron- 
son  V.  Kinzie,  1  How.  311,  316;  Sturges  v.  Orowninshield,  4 
Wheat.  122,  200 ;  Bank  v.  Francklyn,  120  U.  S.  747,  755 ;  7 
Sup.  Ct.  Kep'r,  757,  and  cases  there  dted. 

Judgment  affirmed. 

Bee  Coppage  v.  Hutton,  poet;  Masonic  Temple  Ass.  v.  ChanneU,  poet. 
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CM  N.  B.  R.  869;  —  Ohio  St.  — .) 

1.  iNflOLVBNT  COBPOBATIONS.  WhBN  ACTION  AGAINST  STOCKHOLDER  AC- 
CRUES. Where  a  corporation,  possessed  of  property  snbject  to  levy  and  sale 
on  execution,  though  not  sufficient  to  pay  all  its  debts,  continues  to  transact 
its  business,  the  right  of  a  creditor  to  enforce  the  statutory  liabiUty  of  its 
stockholders  does  not  accrue  until  an  execution,  issued  upon  a  judgment 
against  it,  has  been  returned  unsatisfied  for  want  of  goods  whereon  to  levy, 

2.  Effect  of  Assignment  for  Benefit  of  Creditors.  Where,  however, 
a  company  has  become  insolvent,  and  made  an  assignment  of  aU  its  property 
for  the  benefit  of  its  creditors,  the  right  of  the  creditors,  or  any  of  them,  then 
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aocraes  to  commence  suit  against  the  atockholdera  on  their  liability  under  the 
statute,  without  any  prior  proceeding  against  the  company,  and  the  statute  of 
limitations  begins  to  run  from  that  time  against  the  right  of  action. 

8.  Suit  bt  Onb  Creditor  on  Behalf  of  All  Saves  the  Bar  of  tub 
Staiutb  as  to  All.  A  suit  commenced  by  one  creditor  on  behalf  of  himself 
and  all  other  creditors  of  an  insolvent  corporation  to  enforce  the  statutory  lia- 
bility of  its  stockholders  is  in  the  nature  of  a  demand  for  all,  and  saves  the 
running  of  the  statute  of  limitations  as  against  all  the  creditors  who  may  come 
in  and  assert  their  claims  before  the  final  determination  of  the  action. 

4.  What  Stockholders  Liable.  The  owners  of  Ihe  stock  in  an  insolvent 
corporation,  who  are  such  at  the  commencement  of  a  creditor's  suit  against  its 
stockholders  upon  their  individual  liability,  are  liable  for  its  debts;  and  this 
rule  is  not  varied,  in  favor  of  a  particular  stockholder,  by  the  fact  that  his 
stock  may  have  been  issued  to  him  by  the  company  after  the  creation  of  the 
debts. 

THIS  was  a  suit  in  the  nature  of  a  creditor's  bill  against  the 
Sunday  Creek  Coal  and  Iron  Company  for  the  purpose  of 
reaching  unpaid  stock  subscriptions  and  enforcing  the  statutory 
liability  of  its  stockholders.  GiflEord  was  a  defendant  but  filed  a 
cross-petition  seeking  the  same  relief  as  the  original  plaintiff. 
From  a  decree  in  favor  of  Gifford  certain  of  the  stockholders  ap- 
pealed. 

J.  Bv^kingham  for  plaintifE  in  error.  J.  B.  Davies  for  de- 
fendants in  error. 

MiNSHALL,  C.  J.  A  number  of  errors  are  assigned,  which,  so 
far  as  they  arise  upon  the  record,  we  will  proceed  to  notice. 

1.  It  is  first  claimed  that  the  action  of  GiSord  against  the  stock- 
holders on  their  statutory  liability  was  barred  by  the  statute  of 
limitations.  There  is  no  question  as  to  the  period  of  the  limita- 
tion. The  liability  is  one  created  by  statute  and  must,  there- 
fore, be  commenced  in  six  years  from  the  time  it  accrues.  § 
4981,  K.  S. ;  Hawkins  v.  Furnace  Co.,  40  Ohio  St.  507.  It 
is  then  necessary  to  determine  —  First,  when  the  right  of  action 
of  Gifford  against  the  stockholders  accrued ;  and,  second,  whether 
it  was  commenced  in  the  requisite  time  thereafter.  The  action 
of  the  coal  and  iron  company  was  comme;:ced  October  10,  1878. 
It  was  an  action  by  it  as  a  creditor,  ^^on  behalf  of  itself  and  all 
other  creditors  of  the  Sunday  Creek  Coal  and  Iron  Company," 
against  the  company  and  its  stockholders.  Gifford  was  made  a 
party,  and  the  prayer  was  that  an  account  be  taken  of  the  amount 
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doe  it  ^'  and  the  other  creditors  of  said  insolvent  company."  GMf* 
ford's  claim  was  based  upon  the  right  to  the  retam  of  certain 
bonds,  belonging  to  him,  in  the  possession  of  the  company.  He 
demanded  a  return  of  the  bonds  Jane  15,  1874.  The  bonds  not 
being  returned,  he  afterward  commenced  suit  against  the  com- 
pany in  the  common  pleas  of  the  county,  and  at  the  January 
term,  1881,  recovered  a  judgment  thereon  for  the  sum  of 
$8,863.05,  for  the  conversion  of  the  bonds.  Thereafter,  on  Au- 
gust 30,  1881,  he,  by  leave  of  the  conrt,  filed  his  answer  and  cross- 
petition  in  this  suit,  setting  up  the  recovery  of  his  judgment,  and 
his  right  as  a  creditor  of  the  coal  and  iron  company  to  resort  to 
the  statutory  liability  of  its  stockholders  for  the  satisfaction  of  the 
same.  He  also,  as  a  first  cause  of  action,  averred  the  existence  of 
certain  unpaid  subscriptions  to  the  capital  stock  of  the  company, 
and  asked  that  they  should  be  first  applied  to  the  payment  of  his 
claim.  This  was  found  against  him  by  the  court,  and  no  recovery 
was  allowed  him  thereon.  So  that  all  the  questions  on  error  arise 
upon  the  canse  of  action  against  the  stockholders  upon  their  statu- 
tory liability. 

Issues  of  fact  were  made  by  the  answer  of  the  plaintiff  in  error, 
Barrick,  and  other  stockholders,  and  the  replies  of  Gifford  thereto. 
These  issues  were  all  found  in  favor  of  Giflford.  So  that  it  ap- 
pears from  the  record  (1)  that  he  was  delayed  in  the  recovery  of 
his  judgment  against  the  company  by  the  opposition  of  Barrick 
and  other  stockholders ;  (2)  that  on  December  23, 1876,  the  com- 
pany became  insolvent,  and  made  an  assignment  of  all  its  property 
for  the  benefit  of  its  creditors ;  and  (3)  that  up  to  this  time  it  was 
the  legal  and  equitable  owner  of  a  large  amount  of  unincumbered 
property,  subject  to  levy  and  sale  on  execution,  amounting  in 
value  at  times  to  more  than  $100,000,  and  at  no  time  to  less  than 
$20,000.  The  liability  of  the  stockholders  under  the  statute  is 
not  a  primary  resource  of  the  creditors.  Wright  v.  McOormack, 
17  Ohio  St.  86.  And  it  follows  as  a  corollary  from  this  that,  as  a 
general  rule,  it  can  only  be  I'esorted  to  after  the  assets  of  the  com- 
pany have  been  exhausted.  "  This  rule,"  says  Mr.  Cook,  who 
has  made  this  subject  a  special  study,  "  is  based  upon  the  principle 
that  the  liability  of  the  shareholder  is  not  a  primary  resource  of 
corporate  creditors,  and  is  not,  therefore,  to  be  resorted'to  if  the 
assets  of  the  corporation,  including  the  assessments  on  the  stock 
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enforceable  at  common  law,  will  suffice  to  pay  the  debts."  Cook 
Stocks,  §  221.  See,  also,  to  the  same  effect,  Thomp.  Liab.  Stockh., 
§§  312,  313,  324. 

But  this  rule  does  not  require  that,  in  all  cases,  a  judgment 
must  be  recovered  against  the  corporation,  and  an  execution  issued 
and  returned  "  no  goods,' '  before  the  creditor  has  the  right  to 
proceed  against  stockholders  on  their  statutory  liability.  The  law 
does  not  require  the  doing  of  a  vain  thing,  and,  therefore,  where 
the  company  has  become  wholly  insolvent,  has  ceased  to  do  busi- 
ness, and  assigned  all  its  property  to  a  trustee  for  the  benefit  of 
its  creditors,  the  suit  to  enforce  their  statutory  liability  may  be 
commenced  against  the  stockholders  by  the  creditors,  without  any 
of  them  first  recovering  a  judgment  against  the  company,  and 
having  an  execution  issued  and  returned  unsatisfied.  Morgan  v. 
Lewis,  46 "  Ohio  St.  1 ;  17  N.  E.  Rep'r,  558 ;  Thomp.  Liab. 
Stockh.,  §  324. 

But  it  is  claimed  on  the  authority  of  Hawkins  v.  Furnace  Co., 
40  Ohio  St.  507,  that  insolvency,  in  the  sense  that  the  company  is 
indebted  in  a  sum  greater  than  its  assets,  is  sufficient,  and  that 
the  right  of  action  in  favor  of  creditors  against  stockholders  upon 
their  statutory  liability  then  accrues,  although  the  company  is  pos- 
sessed of  property  subject  to  levy  and  sale  on  execution,  and  con- 
tinues to  do  business.  We  do  not  so  understand  this  case.  The 
question  in  the  case  arose  upon  a  demurrer  to  the  petition,  which 
simply  averred  that  ^^  in  the  course  of  its  business  the  company 
became  largely  involved  in  debt,  and  became  insolvent  in  the  year 
1860."  And  it  is  said  in  the  opinion  by  Martin,  J. :  '^Whether 
a  judgment  creditor  only  can,  in  analogy  to  a  creditor's  bill  main- 
tain the  action,  is  a  question  that  has  not  been  argued  before  us, 
and  upon  which  we  express  no  opinion.  The  theory  of  the  peti- 
tion is  that  when  the  company  is  insolvent  and  the  debt  is  due 
the  action  accrues.  This  theory  is  the  more  favorable  one  for 
plaintiff  in  considering  the  demurrer,  and  we  adopt  it."  Now,  it 
is  plain  that  what  is  here  meant  is  that  the  court  adopts  the  theory 
of  the  plaintiff  as  the  one  most  favorable  to  him  on  the  demurrer 
to  his  petition,  and  not  that  it  adopts  it  as  the  true  rule  in  deter- 
mining when  the  cause  of  action  accrues.  If,  however,  by  the 
term  ''  insolvent,"  as  used  in  this  case,  is  simply  meant  the  want 
of  assets  by  a  corporation  sufficient  to  pay  all  its  debts,  notwith« 
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standiDg  it  has  property  Babject  to  levy  and  sale  on  execution, 
and  continues  to  do  business,  then  it  is  not  approved .     Such    a 
rule  would  be  not  only  uncertain,  but  deceptive,  to  the  creditor. 
The  right  to  commence  the  action  would  be  a  matter  of  specula- 
tion.    It  could  not  be  determined,  before  bringing  the  action  and 
taking  an  account,  whether  the  company  was  indebted  in  a  sum 
greater  than  its  assets  would  pay  or  not.    A  rule  of  certainty,  ap- 
plicable to  such  cases,  should  be  adopted.     The  true  rule,  and 
that  which  is  usually  adopted  where  the  company  has  property 
and  continues  to  do  business,  is  to  require  the  creditor  first  to  ob- 
tain a  judgment  against  the  corporation,  and  cause  an  execution 
to  be  issued,  and  if  it  is  returned  not  levied  for  want  of  goods, 
then  the  creditor  has  the  right  to  commence  suit  against  the 
stockholders  upon  their  individual  liability,  and  the  statute  of 
limitations  begins  to  run  against  the  right  of  action  from  that 
time,  and  not  earlier.     So  long  as  the  company  is  possessed  of 
corporate  property,  and  continues  to  transact  its  business,  the 
stockholders  should  be  regarded  as  estopped  from  averring  that 
the  right  of  action  against  them  as  individuals  accrued,  by  reason 
of  the  insolvency  of  the  company,  at  a  period  earlier  than  the  re- 
turn of  an  execution  unsatisfied,  issued  upon  the  judgment  of  a 
creditor  of  the  company.     Stockholders  have  the  means  of  know- 
ing the  condition  of  their  company  much  better  than  creditors, 
and,  if  the  company  continues  to  do  business  upon  an  insolvent 
basis,  it  should  be  regarded  as  permitted  by  the  stockholders,  as 
the  directors  and  officers  of  the  company  derive  their  authority 
from,  and  are  the  agents  of,  the  stockholder.     We,  therefore, 
conclude  that,  in  this  case,  the  right  of  the  creditors  of  the  coal 
and  iron  company  to  sue  its  stockholders  upon  their  statutory  lia- 
bility accrued,  when  the  company  made  an  assignment  of  all  its 
property,  and  ceased  to  do  business  on  December  23,  1876,  and 
not  earlier.     Thomp.  Liab.  Stockh,,  §  203. 

2.  The  next  question  is,  was  it  arrested  by  the  commencement 
of  judicial  process,  within  the  limitation  of  the  statute  1  A  suit 
in  the  nature  of  a  creditor's  bill  is  the  proper  proceeding  to  be 
adopted  by  creditors  of  an  insolvent  corporation  seeking  to  en- 
force the  statutory  liability  of  its  stockholders.  IJrasted  v.  Bus- 
kirk,  17  Ohio  St.  113.  And,  when  such  suit  is  commenced,  no 
creditor  can  acquire  priority,  or  institute  a  separate  suit  for  the 
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enforcement  of  such  liability  in  his  own  behalf.  Wright  v. 
McCormack,  17  Ohio  St.  86.  So  that  it  necessarily  follows  that 
the  effect  of  commencing  the  suit  by  one  creditor  is  to  save  the 
running  of  the  statute  of  limitations,  not  only  as  against  the  claim 
of  the  one  tiling  it,  but  also  as  against  the  claim  of  every  creditor 
of  the  corporation  who  comes  into  the  action  before  its  final  de- 
termination. And  tills  is  the  general  rule.  "  A  bill  filed  by  one 
creditor,  as  plaintiff,  in  behalf  of  himself  and  others,  will  prevent 
the  statute  from  running  against  any  of  the  creditors,  who  came 
in  under  the  decree.  Every  creditor  has,  after  the  filing  of  a  bill, 
an  inchoate  interest  in  the  suit,  to  the  extent  of  its  being  considered 
as  a  demand,  and  to  prevent  his  being  shut  out,  because  the  plain- 
tiff had  not  obtained  a  decree  within  the  six  years."  Ang.  Lim. 
(6th  ed.),  p.  346,  §  331 .  See,  also,  Sterndale  v.  Hankinson,  1  Sim. 
393;  Briuckerhoff  V.  Bostwick,  99  N.  Y.  185;  1  N.  E.  Rep'r, 
663  ;  Ang.  Lim.,  §  167.  "  In  such  a  proceeding,"  says  Morawetz, 
"  the  proceeds  of  the  liability  of  all  the  shareholders  are  regarded 
as  a  fund  to  be  distributed  ratably  among  all  the  creditors.  Every 
creditor  is  entitled  to  come  in  and  share  in  the  distribution, 
whether  he  has  previously  obtained  a  judgment  or  not.  Those 
creditors  whose  claims  against  the  corporation  are  disputed  may 
establish  their  claims  before  a  master  in  chancery  or  referee,  or  in 
such  other  way  as  the  court  may  direct."  Mor.  Priv.  Corp.,  §  884. 
An  examination  of  the  amended  petition  of  the  iron  company, 
filed  April  1,  1881  (the  original  petition  filed  October  10,  1876, 
not  being  printed),  shows  that  it  was  in  fact  a  creditor's  bill.  It 
purported  to  be  and  was  brought  by  the  plaintiff  ^^  on  behalf  of 
itself  and  all  other  creditors  of  the  coal  and  iron  company,"  and 
asked  for  an  account  on  behalf  of  itself  ^'and  the  other  creditors 
of  said  insolvent  company."  Hence,  as  Gifford's  cause  of  action 
against  the  stockholders  first  accrued  in  1876,  it  was  not  barred 
when  the  suit  was  begun.     And  this  would  be  so,  even  if  it  were 

held  that,  as  to  him,  it  was  not  commenced  until  he  filed  his 

♦ 

crosa-petition,  which  was  August  10,  1881. 

3.  It  also  claimed  as  a  defense  that,  after  the  assignment  by 
the  company  and  the  acceptance  of  his  trust  by  the  assignee,  an 
agreement  was  entered  into  by  the  assignee,  Gifford,  and  the 
other  creditors,  that  the  unpaid  subscriptions,  averred  by  Gifford 
in  his  first  cause  of  action  to  be  due,  should  not  be  collected  or 
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required  by  the  assignee  to  be  paid ;  and  that  by  reason  of  this 
agreement  Gifiord  lost  his  right  to  enforce  payment  ander  the 
statutory  liability,  on  the  ground  that  he  had  thereby  released  a 
primary  fund,  and  to  which  he  might  have  resorted  for  the  pay- 
ment of  his  claim.  We  shall  not  consider  the  question  of  law  in- 
tended to  be  raised  by  this  defense,  for  the  reason  that  there  is 
no  positive  averment  that  there  were  any  unpaid  subscriptions  to 
be  collected.  The  judgment  of  the  court  was  against  6i£^ord  on 
his  first  cause  of  action ;  in  other  words,  it  found  against  the  ex- 
istence of  any  such  subscriptions ;  so  that  there  was  nothing  to 
release  by  the  alleged  agreement,  and  the  rights  of  the  defendant 
were  in  no  way  affected  thereby.  In  order  to  have  raised  the 
question,  the  defendant  should  have  averred  that  there  were  such 
unpaid  subscriptions,  and  that  they  were  released  by  the  agree- 
ment.    But  this  hi^  not  been  done. 

4.  It  is  also  claimed  that  the  court  erred  in  sustaining  a  de* 
murrer  to  the  sixth  defense  of  the  defendant's  answer.  It  reads 
as  follows :  "  That  two  hundred  of  the  four  hundred  shares  of 
which  the  defendant  in  said  second  cause  of  action  is  alleged  to 
be  the  owner  had  not  been  issued  or  sold  by  the  said  Sunday 
Creek  Coal  and  Iron  Company,  nor  was  he  the  legal  or  equitable 
owner  or  holder  thereof,  at  the  time  said  last-named  company 
assumed  and  agreed  with  said  Sunday  Creek  Coal  and  Iron  Mining 
and  Transportation  Company  to  pay  and  perform  the  said  contract 
between  said  last-named  company  and  said  Gifford,  but  they  were 
first  sold  and  issued  by  the  said  Sunday  Creek  Coal  and  Iron  Com- 
pany several  years  after  it  so  assumed  to  pay  Gifford,  but  were  so 
sold  and  issued  before  the  said  Gifford  made  his  said  demand  for 
the  return  of  the  bonds  of  June  15, 1874.  Wherefore,  he  says,  he 
is  not  liable  to  said  Gifford  in  respect  of  said  last-named  two  hun- 
dred shares."  The  Sunday  Creek  Coal  and  Iron  Company  grew 
out  of  the  prior,  company  named  in  the  defense,  and  seems  to  have 
acquired  the  property  and  assumed  the  obligations  of  that  com- 
pany. The  obligation  to  Gifford  in  regard  to  these  bonds  was  one 
of  them.  The  bonds  had  been  received  from  him  as  an  accom- 
modation, no  consideration  being  paid  for  the  loan.  The  obliga- 
tion assumed  by  the  bailee  was  to  cut  off  the  coupons  as  they 
matured,  sell  them,  and  remit  the  proceeds  to  Gifford,  and  return 
the  bonds  on  thirty  days'  notice.     The  obligation  arose  ex  locato. 
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and  no  liability  beyond  this  accrued  to  Gifford  as  against  the  com- 
pany until,  upon  demand,  it  refused  to  return  the  bonds,  which 
was  June  15,  1884 ;  so  that,  as  a  matter  of  law  and  fact,  the  lia- 
bility of  the  company  for  the  conversion  accrued  to  Gifford  after 
Barrick  became  the  owner  of  all  his  stock. 

But  in  holding  the  facts  pleaded  insufficient  to  constitute  a  de- 
fense, we  do  not  place  our  decision  on  this  gronud.  While  there 
are  some  resemblances  between  the  stockholders  of  a  corporation 
and  the  members  of  a  partnership,  there  are  few  that  are  real,  and 
no  inferences  can  be  drawn  therefrom  as  to  the  rights  of  creditors 
against  stockholders  upon  their  individual  liability.  Tayl.  Corp., 
§  716.  A  new  member  of  a  firm  is  not,  in  the  absence  of  agree- 
ment, liable  for  the  debts  of  the  firm  contracted  before  he  became 
a  member.  The  addition  of  a  new  member  makes  a  new  firm. 
A  change,  however,  in  the  stockholders  of  a  corporation,  has  no 
legal  effect  upon  its  status.  It  remains,  through  all  changes  in  the 
personnel  of  its  stockholders,  the  same  legal  entity,  possessed  of 
the  same  rights,  and  subjected  to  the  same  liabilities.  When  one 
purchases  stock  in  a  corporation,  he  acquires  a  fractional  interest 
in  the  capital  stock  and  assets  of  the  company,  proportionate  to 
the  amount  of  his  stock.  If  there  is  a  surplus,  he  acquires  an 
equivalent  interest  in  it,  and  is  entitled  to  dividends  when  they 
are  earned  ;  but,  if  there  should  happen  to  be  a  deficiency,  tlie 
maxim  applies,  qui  sentit  commodum  sentire  debet  et  onti^y  and  is, 
therefore,  required  to  contribute  his  share  to  the  discharge  of  the 
common  burden.  The  application  of  this  principle  isi  not  varied 
by  the  time  when  the  owner  acquired  his  stock.  The  right,  with 
the  correlative  dutv,  is  an  incident  of  the  stock.  There  is  no  dif- 
ference,  in  this  regard,  between  the  opinion  of  the  majority  and 
that  of  the  minority,  in  the  case  of  Brown  v.  Hitchcock,  36  Ohio 
St.  667.  In  both  it  is  held  that  the  individual  liability  of  'stock- 
holders to  creditors  is  to  be  discharged  primarily  by  those  who  are 
the  owners  of  the  stock  at  the  time  the  right  to  assert  it  accrues. 
But  in  the  opinion  of  the  majority  it  was  held  that,  in  the  case  of 
the  insolvency  of  an  existing  owner,  a  person  from  whom  the  in- 
solvent existing  owner  obtained  the  stock  by  assignment,  either 
mediately  or  immediately,  may  be  made  liable  for  such  debts  as 
may  have  been  contracted  while  he  remained  owner  —  the  minor- 
ity holding  that  the  obligation  attached  exclusively  to  those  who 
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are  holders  of  the  stock  at  the  winding  up  of  the  company,  or 
when  the  right  is  asserted  by  creditors. 

If,  then,  an  existing  stockholder  is  solvent*  it  is  immaterial,  so 
far  as  his  liability  to  creditors  is  concerned,  when  he  became  the 
owner  of  his  stock,  or  from  whom  he  acquired  it.  As  such  stock- 
holder, he  is  individually  liable  for  the  debts  of  the  company  to 
the  extent  limited  by  the  statute.  Such  liability  attached  to  every 
share  of  stock  issued  by  a  company.  The  stock  and  the  liability 
go  togetlier,  so  that  whoever  owns  the  stock  must  sustain  the 
burden  when  the  company  becomes  insolvent.  The  plaintiff  in 
error  relies  upon  Bonewitz  v.  Bank,  41  Ohio  St.  78.  No  such 
question  arose  in  that  case.  All  that  was  there  decided  is  that  a 
finding  that  two  of  the  stockholders  did  not  own  stock  at  the  time 
the  indebtedness  of  the  plaintiff  accrued  did  not  authorize  a  judg- 
ment in  their  favor  releasing  them  from  liability.  This  was  right, 
and  determined  the  question  before  the  court.  The  additional 
remark,  that,  ^^  if  the  finding  had  been  that  the  stock  they  held 
when  the  action  was  commenced  had  not  been  sold  by  the  corpo- 
ration until  after  the  debt  of  the  plaintiff  accrued,  the  judgment 
would  have  been  proper,"  was  simply  a  misleading  statement, 
outside  of  the  case,  and  no  way  necessary  to  its  determination. 

Judgment  affirmed. 

Ziiability  of  stockholden. —  We  refer  to  the  following  cases  in  these  reports 
toaching  the  liability  of  stockholders  in  corporations:  Whitehill  ▼.  Jacobs, 
1  Am.  R.  R.  &  Corp.  Rep.  165;  First  National  Bank  v.  Gostin  Minerva  Min. 
Co.,  1  Am.  R.  R.  &  Corp.  Rep.  272;  Schrader  v.  Manufacturers'  National  Bank, 
1  Am.  R.  R.  &  Corp.  Rep.  350;  Hand  v.  Cale,  1  Am.  R.  R.  &  Corp.  Rep.  840; 
Libbey  y.  Tobey,  ante,  p.  281;  Howell  v.  Roberts,  ante,  p.  865;  Wolverton 
V.  Taylor,  ante,  p.  869;  Cochran  v.  Weichers,  ante,  p.  377;  Ailing  v.  Ward, 
post;  Masonic  Temple  Ass.  v.  Channel!,  post;  Coppage  v.  Hutton,  post:  May  v. 
Black,  ante,  p.  678;  Hill  ▼.  Merchants'  Mutual  Ins.  Co.,  ante,  p.  682. 


Georoe  H.  Hammond  &  Co.  v.  Hastings. 

(10  Sup.  a.  R.  727;  184  U.  S.  401.) 

1.  Corporations.  Transfer  of  Stock.  Lien  of  Corporation.  Where 
a  corporation  is  organized  under  a  public  law  which  provides  that  the  corpora- 
tion  shall  have  a  lien  upon  all  the  stock  or  property  of  its  members  invested 
therein  for  any  indebtedness  of  such  members  to  the  corporation,  such  law  is 
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notice  to  the  world,  and  a  transferee  of  stock  in  such  company  will  take  it  sub- 
ject to  any  claim  in  favor  of  the  corporation,  whether  he  has  actual  knowledge 
or  notice  thereof  or  not. 

2.  Certificates  op  Stock  not  Negotiable.  Certificates  of  stock  are  not 
nej^tiable  either  in  form  or  character  and  whoever  takes  them  does  so  subject 
to  the  equities  and  burdens  attached  thereto. 

Bbeweb,  J.  On  July  22,  188i,  George  O.  Sweet  was  the 
owner  of  one  thousand  two  hundred  shares  of  the  capital  stock  of 
a  corporation  organized  under  the  laws  of  the  state  of  Michigan, 
known  as  "  George  H.  Hammond  &  Co.,"  as  evidenced  by  two 
certificates  of  stock  (which  were  alike  in  every  thing,  except 
numbers  of  shares  and  dates),  of  one  of  which,  with  indorsements, 
the  following  is  a  copy : 

*'  George  H.  Hammond  &  Company. 

<'  Capital  stock,  $1,500,000.     Shares,  $25  each. 

Number  5.  Shares,  800. 

"  This  is  .to  certify  that  Gtjorge  O.  Sweet  is  entitled  to  eight 
hundred  shares,  of  $25  each,  of  the  capital  stock  of  George  H. 
Hammond  &  Company.  Transferable  only  on  the  books  of  the 
company,  in  person  or  by  attorney,  on  the  surrender  of  this  certifi- 
cate. 

"Gbobge  H.  Hammond,  Pres't. 

[Seal.]     "  Jambs  D.  StandIsh,  See'y. 

"  Detroit,  Mich.,  Jan'y  18,  1882. 

"  [Endorsed.] 

"For  value  received  —  hereby  sell,  assign  and  transfer  unto 

, shares  of  the  within  stock,  and  do  hereby  constitute 

and  appoint attorney  to  transfer  the  same  on  the  books  of 

the  company. 

"  Witness  my  hand  and  seal  this day  of ,  A.  D.  18 — • 

" .      [L.  8.]" 

These  certificates  had  theretofore  been  pledged  to  the  National 
Bank  of  lUinois,  a  bank  located  in  the  city  of  Chicago.  On  that 
day,  in  pursuance  of  tlie  pledge,  the  stock  was  sold  and  purchased 
by  the  defendant  iu  error,  Thomas  D.  Hastings.  During  all  the 
time  that  Sweet  owned  the  stock  he  was  indebted  to  the  corpora- 
tion George  H.  Hammond  &  Co.    After  his  purchase  Mr.  Hast- 


700  Qeobge  H.  Hammond  ft  Co.  y.  Hastikos. 

ings  presented  the  certificates  to  the  officers  of  the  corporation 
and  demanded  a  transfer.  This  was  refused,  on  the  ground  that 
the  corporation  had  a  lien  upon  the  stock  for  the  amount  of  Sweet's 
indebtedness  to  it.    Thereupon  this  action  was  brought. 

George  H.  Hammond  &  Co.  was  a  manufacturing  corporation 
created  in  October,  1881,  under  the  laws  of  the  state  of  Michigan, 
with  its  principal  office  in  the  city  of  Detroit,  Mich. ;  and  Sweet 
was,  during  the  time  of  these  transactions,  a  resident  of  and  doing 
business  in  the  city  of  Chicago,  selling  the  property  of  the  cor- 
poration on  commission.  The  law  of  Michigan  under  which 
manufacturing  companies  may  be  organized,  and  nnder  which 
George  H.  Hammond  &  Co.  was  created  and  exists,  has,  since 
1875,  contained  this  provision  (§  4143,  1  How.  Ann.  St.;  §  17, 
Act  187,  Laws  1875):  "The  stock  of  every  such  corporation 
shall  be  deemed  personal  property,  and  be  transferred  only  on 
the  books  of  such  corporation,  in  such  form  and  manner  as  their 
by-laws  shall  prescribe ;  and  such  corporation  shall  at  all  times 
have  a  lien  upon  all  the  stock  or  property  of  its  members  in- 
vested therein,  for  all  debts  due  from  them  to  such  corporation."' 
The  general  act  (1  How.  St.  §  4866)  provides,  as  to  all  corpora- 
tions, that  a  transfer  of  stock  shall  not  be  valid  except  as  between 
the  parties,  unless  entered  on  the  books  of  the  company,  showing 
thcTiames  of  the  parties,  by  and  to  whom  transferred,  the  number 
and  designation  oi  shares,  and  the  date  of  the  transfer.  The  bank 
was  ignorant  of  Sweet's  indebtedness  to  the  corporation  when  it 
lent  its  money  on  the  security  of  the  stock,  and  of  course  Hastings, 
though  notified  thereof  at  the  time  of  the  sale,  succeeded  to  ail 
the  rights  of  the  bank.  On  these  facts  the  circuit  judge  held 
that  the  purchaser  took  the  stock  discharged  of  any  lien,  and  sub- 
mitted to  the  jury  only  the  question  of  the  value  of  the  stock. 
This  havmg  been  found  by  its  verdict,  judgment  was  entered 
therefor,  and  the  corporation  now  alleges  error.  The  single 
question  is  whether  the  corporation  had  a  lien  upon  the  stock  for 
Sweet's  indebtedness,  as  against  the  claims  of  the  bank  and  the 
purchaser.  This  question  must  be  answered  in  the  affirmative; 
for  the  rule  is  clear  and  unquestioned  that  where  by  general  law 
a  lien  is  given  to  a  corporation  upon  its  stock  for  the  indebtedness 
of  the  stockholder,  it  is  valid  and  enforceable  against  all  the  world. 
Banu:  v.  Laird,   2  Wheat.   390;  Brent  v.  Bank,  10  Pet  696; 
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Bank  v.  Bank,  105  U.  S.  217,  221 ;  Rogers  v.  Bank,  12  Serg. 
&  R.  77 ;  Sewall  v.  Bank,  17  Serg.  &  R.  284 ;  Presbyterian 
Gongr^tion  v.  Bank,  5  Penn.  St.  345,  348 ;  Bank  v.  Iglebart, 
6  GUI,  50;  Eeese  v.  Bank,  14  Md.  271;  First  Nat.  Bank  of 
Hartford  v.  Hartford  L.  &  A.  Ins.  Co.,  45  Conn.  22 ;  Bishop  v. 
Globe  Co.,  135  Mass.  132 ;  Bohmer  v.  Bank,  77  Va.  445. 

The  law  under  which  this  corporation  was  organized  was  a 
general  law.  So  it  has  been  decided  by  the  supreme  court  of 
Michigan  (Newberry  v.  Manufacturing  Co.,  17  Mich.  141, 151), 
where  it  is  said :  "  The  law  in  question  is  a  public  act,  and  all  are 
charged  with  knowledge  of  its  provisions,"  This  construction  by 
the  supreme  court  of  the  state  which  enacted  the  law  is  conclusive 
in  this  court,  as  well  as  every-where,  as  to  its  character.  The  law 
in  terms  provides  for  a  lien,  and  that  being  a  public  law  all  are 
charged  with  knowledge  of  its  provisions.  Generally,  wherever 
paper  of  a  nature  similar  to  this  is  issued,  under  authority  granted 
by  general  statute,  whoever  deals  with  that  paper  is  charged  with 
notice  of  all  limitations  and  burdens  attached  to  it  by  such  statute* 
And  this  is  true  whether  the  party  lives  in  or  out  of  the  state  by 
which  the  law  was  enacted.  See  authorities  cited,  supra.  It  was 
unnecessary  to  enter  upon  the  certificate  any  statement  of  the 
limitations  and  burdens  which  the  law  casts  upon  all  such  paper, 
and  the  omission  to  state  such  limitations  upon  the  face  of  the 
paper  is  not  a  waiver  by  the  corporation  of  the  benefits  thereof. 
In  the  case  in  2  Wheaton,  supra,  where  the  act  of  incorporation  gave 
a  lien,  this  court,  by  Mr.  Justice  Story,  said :  "  The  certificate, 
issued  to  Patton  for  the  fifty  shares  held  by  him  (which  is  in  the 
usual  form),  declares  the  shai^es  to  be  '  transferable  at  the  said 
bank,  by  the  said  Patton,  or  his  attorney,  on  surrendering  this 
certificate.'  No  person,  therefore, can  acquire  a  legal  title  to  any 
shares,  except  under  a  regular  transfer,  according  the  rules  of  the 
bank  ;  and  if  any  person  takes  an  equitable  assignment  it  must  be 
subject  to  the  rights  of  the  bank,  under  the  act  of  incorporation, 
of  which  he  is  bound  to  take  notice." 

Bepeated  efforts  have  been  made  to  have  certificates  of  stock 
declared  negotiable  paper,  but  they  have  been  unsuccessful.  Such 
a  certificate  is  not  negotiable  in  either  form  or  character,  and,  like 
every  non-negotiable  paper,  whoever  takes  it  does  so  subject  to 
its  equities  and  burdens ;  and,  though  ignorant  of  such  equitiea 
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and  bnrdens,  his  igDorance  does  not  relieve  the  paper  therefrom, 
or  enable  him  to  hold  it  discharged  therefrom.  It  is  objected 
that  upon  the  face  of  this  certificate  it  is  nowhere  stated  that 
"  George  H.  Hammond  &  Company  "  is  a  corporation.  While 
this  is  not  expressly  stated,  it  clearly  appears ;  and,  even  if  it  were 
not  so,  the  certificate  is  non-negotiable  paper,  and  the  party  had 
no  right  to  deal  with  it  as  though  it  were  otherwise.  He  takes  it 
subject  to  the  burdens  that  in  fact  rested  upon  it.  Technical 
matters  are  suggested  by  counsel,  but  we  deem  it  unnecessary  to 
notice  them.  The  circuit  judge  unquestionably,  as  appears  from 
the  record,  ruled  upon  the  substantial  question  considered  by  us. 
We  think  his  ruling  erroneous,  and  the  case  must,  therefore,  be  re- 
versed. That  this  lien  of  a  corporation  may  be  waived  cannot  be 
doubted.  Bank  v.  Bank,  105  U.  8.  217,  221.  Perhaps  when 
all  the  facts  are  developed,  as  they  can  be  on  the  new  trial,  mat- 
ters may  be  disclosed  sufficient  to  establish  a  waiver ;  but  mere 
ignorance  on  the  part  of  the  purchaser  of  the  fact  of  the  existence 
of  the  lien  does  not  destroy  it.  It  constitutes  no  waiver  on  the 
pai*t  of  the  corporation. 

Judgment  reversed,  and  the  case  remanded  for  a  new  trial. 

1.  liien  of  oorporation  upon  iU  stock  for  debts  of  shareholder.  —  Where 
the  charter  or  statutes  create  a  Uen  upon  shares  of  stock  in  favor  of  the  cor- 
poration for  the  debts  of  the  holder  of  the  stock  to  the  corporation,  all  persons 
dealing  with  the  corporation  or  its  stock  are  bound  to  take  notice  of  it.  Mo- 
bile Mut.  Ins.  Co.  T.  Cullom,  49  Ala.  558 ;  First  National  Bank  t.  Hartfoid, 
etc.,  Ins.  Co.,  45  Conn.  22 ;  Reese  v.  Bank,  14  Md.  271 ;  Bishop  t.  Globe  Co., 
185  Mass.  182  ;  St.  Louis  Perpetual  Life  Ins.  Co.  ▼.  Goodfellow,  9  Mo.  14B ; 
Bank  of  Utica  y.  Smallej,  2  Cow.  770  ;  McCready  v.  Rumsej,  6  Duer,  594  ; 
Rogers  y.  Bank,  12  S.  &  R.  77 ;  Grant  y.  Mechanics'  Bank,  15  S.  &  R.  140; 
Sewall  y.  Bank,  17  S.  &  R.  285;  Downer's  Admr.  v.  Zanesyille  Bank,  Wright 
(Ohio),  477  ;  Presbyterian  Cong.  y.  Bank,  5  Penn.  St.  345  ;  Bohiner  y.  Bank,  77 
Va.  445 ;  Union  Bank  y.  Laird,  2  Wheat.  890  ;  Banking  Association  y.  Wilts, 
10  Fed.  Rep'r,  830. 

2.  Negotiability  of  stock  oertifioates. — All  the  authorities  hold  that  cer- 
tificates of  stock  are  not  negotiable.  Sherwood  y.  Meadow  Valley  Mining  Co., 
50Cal.  412;  Barstow  y.  Sayage,  etc.,  Co.,  64  Cal.  891;  Bridgeport  Bank  y. 
New  York,  etc.,  R.  Co.,  80  Conn.  231 ;  Weyer  y.  Second  National  Bank,  57 
Ind.  198  ;  Sewall  y,  Boston  Water  Power  Co.,  4  Allen,  277;  Shaw  y.  Spencer, 
100  Mass.  882;  Mechanics'  Bank  y.  New  York,  etc.,  R.  Co.,  18  N.  Y.  699; 
Anderson  y.  Nicholas,  28  N.  Y.  000 ;  Leitch  y.  Wells,  48  N.  Y.  585  ;  Weayer 
y.  Barden,  49  N.  Y.  286  ;  Moore  y.  MetropoliUn  National  Bank,  55  N.  Y.  41 ; 
Mandlebaum  y.  North  Am.  Mining  Co.,  4  Mich.  465  ;  Bank  y.  Lanier,  11  WalL 
^69.    See,  also,  Libbey  v.  Tobey,  ante,  p.  281,  and  note,  pp.  293-885. 
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Gau8  kt  al.  v.  SwrrzER  et  al. 

(S4  Pac.  R.  18 ;  9  Mont.  406.) 
1.   GOBPOBATIONS.      LIABILITY    OF  TRUSTEES  FOR  FAILURB  TO    BIaKE  Re- 

PORT.  The  statutes  of  MontaDa  required  every  corporation  annually  to  make 
and  publish,  or  file  for  record,  a  certain  report,  andln  default  thereof  provided 
that  all  the  trustees  of  the  company  should  be  jointly  and  severally  liable  for 
all  the  debts  of  the  company  then  existing  or  thereafter  contracted  before  such 
report  was  filed.  Held,  that  the  trustees  were  liable  under  the  statute  for  a 
failure  to  make  the  report  required,  though  the  corporation  had  became  insol- 
vent, had  ceased  to  do  business,  and  had  transferred  all  its  property  in  payment 
of  its  debts  before  the  time  for  making  the  report. 

F Letcher  Maddox  and  Casey  &  Srniih  for  appellants.  F.  N.  <& 
8.  H,  McIrUyre  for  respondents. 

Blake,  C.  J.  This  appeal  has  been  taken  from  the  judgment 
of  the  court  below,  which  was  entered  upon  the  pleadings.  The 
complaint  alleges,  in  substance,  that  the  Helena  Pressed  Brick 
Company  was  a  corporation,  which  had  been  organized  under  the 
laws  of  the  territory  of  Montana,  and  had  its  principal  place  of  busi- 
ness in  Helena,  and  was  doing  business  in  the  counties  of  Lewis  and 
Clarke  and  Jefferson ;  that  Switzer  et  al.,  the  defendants,  were  at 
all  times  the  trustees  of  the  corporation,  and  discharged  the  duties 
of  the  office  ;  that  the  corporation  was  indebted  June  12  and  21, 
1889,  at  said  Helena,  to  various  persons,  in  certain  sums,  which 
are  enamerated,  and  the  plaintiffs  by  purchase  acquired  these 
claims ;  that  said  accounts  have  not  been  paid,  '^  and  the  plaintiffs 
further  say  that  the  said  corporation,  the  Helena  Pressed  Brick 
Company,  did  not,  within  twenty  days  from  the  Ist  day  of  Sep- 
tember, 1889,  make,  and  have  not,  at  any  time  since  said  date, 
made,  a  report  stating  the  amount  of  its  capital  stock  and  of  the 
proportion  of  the  same  actually  paid  in,  and  the  amount  of  the 
existing  debts  of  the  said  company  at  the  period  last  aforesaid,  or 
at  any  time  subsequent  thereto ;  nor  did  said  company  cause  any 
such  report  to  be  signed  by  its  president,  nor  verified  by  the  oath 
of  its  secretary,  nor  to  be  filed  in  the  offices  of  the  recorder  of 
Lewis  and  Clarke  and  Jefferson  counties,  nor  to  be  published  in 
any  newspaper  printed  and  published  in  either  of  said  counties ; 
and  the  said  defendants,  and  also  said  company,. wholly  neglected 
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and  refused,  daring  said, period  of  twenty  days  from  September 
1,  1889,  and  have  ever  since  neglected  and  refused,  to  cause  such 
report  to  be  made,  signed  and  verified,  filed,  printed  and  published 
in  conformity  with  the  provisions  of  section  460,  p.  728,  division  5 
of  the  Compiled  Statutes  of  Montana  territory,  and  they,  the  said 
company,  and  the  said  defendants,  as  such  trustees,  have  at  all 
times  neglected  and  refused,  and  still  do  neglect  and  refuse,  to 
comply  with  the  provisions  of  the  said  statute."  The  answer  de- 
nies ^^  that,  at  the  times  mentioned  in  plaintiff's  complaint,  the 
Helena  Pressed  Brick  Company  was  a  corporation  existing  or 
doing  business  under  or  by  virtue  of  the  laws  of  Montana  territory^ 
having  its  principal  place  of  business  in  the  city  of  Helena,  Lewis  and 
Clarke  county,  Montana  territory,  or  any  other  place,  or  that  it 
had  any  place  of  business  at  all,  or  that  it  was  doing  business  in 
Lewis  and  Clarke  county  and  Jefferson  county,  or  any  other  place." 
The  answer  alleges  "  that  on  or  about  July  13,  1888,  the  said  the 
Helena  Pressed  Brick  Company  was  duly  incorporated  under  the 
laws  of  Montana  territory,  and  commenced  doing  business  in  the 
counties  of  Lewis  and  Clarke  and  Jefferson,  in  said  territory  ;  (2) 
that  on  or  about  December  14,  1888,  the  said  corporation  was 
solvent,  and  that  thereafter  said  corporation  was  at  no  time  sol- 
vent ;  (8)  that  in  the  month  of  April,  Jacob  Switzer,  Albert 
Kleinschmidt,  Fletcher  Maddox,  Frank  L.  Sizer  and  Q.  V.  Hal- 
lett,  were  trustees  of  said  corporation ;  (4)  that  at  said  time,  namely, 
in  the  month  of  April,  1889,  the  said  the  Helena  Pressed  Brick 
Company  were  involved  in  large  pecuniary  losses  and  liabilities, 
and  were  unable  to  pay  its  debts ;  *  *  *  that  the  enterprise 
of  manufacturing  brick  at  their  yards  had  proved  an  entire  and 
hopeless  failure,  and  the  company  was  at  such  time  hopelessly  in- 
solvent;  that  at  said  time,  July  15,  1889,  said  company  executed 
a  note  and  mortgage  to  Jacob  Switzer  for  $11,192.05,  due  by  it 
to  him.  *  *  *  Its  means  at  said  date  of  carrying  on  business 
were  exhausted,  and  it  had  turned  over  to  said  Jacob  Switzer  all 
its  property  and  machinery,  so  that  he  might,  by  some  possible 
means,  work  out  from  its  property  and  the  conducting  of  the 

same  some  portion  of  the  amount  due  him.  At  this  time  the 
corporation  was  entirely  abandoned,  and  all  profits  or  losses  of  the 
company  in  its  business  was  at  the  profit  or  loss  of  said  Jacod 
Switzer,  and  no  one  else.    That  thereafter  no  officers  or  trustees 


GaU8  V.    SWITZBR.  705 

of  said  company  exercised  any  corporate  act  or  function  in  the 
business  of  said  corporation,  and  tliereaf ter  manifested  no  inten- 
tion  to  resume  business  thereof,  but  abandoned  same  entirely,  and 
said  Switzer  purchased  all  property  of  said  company  thereafter, 
and  the  same  belongs  to  him  irrevocably."  The  complaint  was 
filed  September  24,  1889,  and  prayed  for  judgment  for  said  sums 
against  the  said  trustees,  the  appellants  herein.  No  replication 
was  made  to  the  answer. 

The  section  of  the  statute  which  is  referred  to  m  the  complaint 
is  as  follows:  "§  460.  Every  such  company  shall,  annually, 
within  twenty  days  from  the  1st  day  of  September,  make  report, 
which  shall  be  published  in  some  newspaper  published  in  the  town, 
city  or  village,  or,  if  there  be  no  newspaper  published  in  said  town, 
city  or  village,  then  in  some  newspaper  published  nearest  the  place 
where  the  business  of  said  company  is  carried  on,  which  shall  state 
the  amount  of  capital,  and  of  the  proportion  actually  paid  in,  and 
the  amonnt  of  existing  debts,  which  report  shall  be  signed  by  the 
president  and  a  majority  of  the  trustees,  and  shall  be  verified  by 
the  oath  of  the  president  or  secretary  of  said  company,  and  filed 
in  the  office  of  the  clerk  of  the  county  where  the  business  of  the 
company  shall  be  carried  on  ;  and  if  any  of  said  company  shall 
fail  to  do  so,  all  the  trustees  of  the  company  shall  be  jointly  and 
severally  liable  for  all  debts  of  the  company  then  existing,  and  for 
all  that  shall  be  contracted  before  such  report  shall  be  made.  No 
liability  shall  attach  to  any  trustee  or  board  of  trustees,  by  virtue 
of  the  provisions  of  this  section,  for  a  failure  to  cause  to  be  pub- 
lished in  a  newspaper  the  report  in  this  section  mentioned,  if, 
within  the  time  herein  mentioned,  said  trustee,  or  board  of  trus- 
tees, or  company  shall  annually  cause  said  report  to  be  filed  in 
the  office  of  the  county  clerk  and  recorder  of  the  county  in  which 
the  business  of  the  said  company  is  carried  on,  as  declared  in  its 
certificate  of  incorporation."  Comp.  St.,  div.  5.  The  complaint 
states  facts  which  are  sufficient  to  establish  the  obligation,  under 
the  statute  of  the  trustees  of  the  Helena  Pressed  Brick  Company 
to  pay  its  indebtedness.  Does  the  answer  plead  a  defense  which 
shields  the  appellants  from  this  liability?  The  question, is  pre- 
sented to  this  court  for  the  first  time,  and  the  vast  number  and 
manifold  character  of  the  corporations  within  the  state,  and  the 
<M>nflict  m  the  decisions  upon  some  of  the  propositions  which  are 
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relevant  to  the  inquiry,  demand  a  careful  review  of  the  anthoii- 
ties.  It  is  the  general  rale  that  this  law  is  penal,  and  most  be 
construed  strictly.  Steam-Engine  Co.  v.  Hubbard,  101  IT.  S. 
191;  Chase  v.  Curtis,  113  U.  8.  457;  5  Sup.  Ct.  Rep'r,  554.  Mr. 
Morawetz,  in  his  valuable  treatise  on  Private  Corporations,  con- 
siders the  subject,  and  makes  the  following  appropriate  comments: 
''  It  is  not  always  quite  clear  what  the  courts  mean  to  express  by 
saying  that  statutes  of  this  character  are  '  penal,^  and  that  they 
impose  upon  the  directors  a  'penal  liability.'  *  *  *  Jfor  is 
the  liability  of  the  directors  under  these  statutes  penal  in  the 
sense  in  which  the  word  '  penal '  is  used  in  criminal  law ;  it  is  not 
a  penalty  or  fine  imposed  by  the  state  for  the  infraction  of  a 
public  law.  *  *  *  The  statutes  imposing  this  liability  estab- 
lish a  new  rule  of  private  right,  a  rale  which,  although  unknown 
to  the  common  law,  may  be  founded  on  sound  principles  of  jus- 
tice and  expediency.  The  only  reason  why  this  liability  is  called 
^  penal '  appears  to  be  that  it  does  not  exist  at  common  law,  and 
is  neither  created  by  contract,  nor  given  as  compensation  for  a 
direct  and  immediate  wrong  done  by  the  directors  to  the  creditors 
of  the  company."  Vol.  2  (2d  ed.),  §  908.  Even  with  this 
understanding,  'Mii  constraing  penal  statutes,  we  mast  not,  by 
refining,  defeat  the  obvious  intention  of  the  legislature."  Potter's 
Dwar.  St.  247.  The  law  before  us  is  clothed  in  clear  and  concise 
terms,  and  we  think  that  the  same  end  will  be  attained  by  the  ap- 
plication of  any  canon  of  interpretation.  There  should  be  no 
difficulty  in  carrying  out  ^^  the  true  intent  and  meaning  of  the 
legislative  assembly."  Under  certain  conditions  the  statute,  in 
effect,  declares  that  the  trustees  of  the  Helena  Pressed  Brick  Com- 
pany "  shall  be  jointly  and  severally  liable  for  all  the  debts  of  the 
company  then  existing,  and  for  all  that  shall  be  contracted  before 
such  report  shall  be  made."  There  are  no  exceptions  in  this 
clause,  and  there  does  not  appear  to  be  any  obscurity  in  the  scope 
of  the  liability  of  the  trustees  if  the  words  shall  be  understood 
and  construed  according  to  the  approved  and  common  usage  of 
the  language.  Com  p.  St.,  div.  5,  §  202.  There  has  been  no 
change  in  the  board  of  the  trustees  of  the  Helena  Pressed  Brick  Com- 
pany since  its  organization.  The  appellants  were  its  officers  when 
the  debts  mentioned  in  the  pleadings  were  contracted,  and  did  not 
publish  or  file  the  annual  report  in  1889,  or  comply  in  any  man- 
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ner  with  the  requirements  of  the  statate,  supra.  It  was  adjudged 
in  Steam-Engine  Co.  v.  Hubbard,  supra,  that  the  liability  of  the 
president  of  a  corporation  does  not  exist  as  to  debts  which  were 
contracted  before  the  period  when  he  neglected  or  refused  to 
make  the  certificate  authorized  by  law,  and  remained  unpaid. 
This  deduction  followed  the  phraseology  of  the  statute  of  the 
state  of  Connecticut,  which  was  decisive  of  the  case,  and  provides 
that  this  officer  shall  be  liable  by  reason  of  his  default  ^^  for  all 
debts  of  such  corporation  contracted  during  the  period  of  such 
neglect  or  refusal."  In  this  respect,  the  laws  of  the  state  of  New 
York  are  like  the  section,  supra,  and  Mr.  Justice  Clifford,  in  the 
opinion  in  Steam-Engine  Co.  v.  Hubbard,  supra,  says:  "  Marked 
differences  exist  between  the  provisions  of  the  New  York  statute 
and  those  of  the  state  of  Connecticut,  the  latter  being  much  less 
stringent  than  the  former.  By  the  New  York  law  the  duty  of 
making  the  annual  return  is  required  of  the  corporation  itself  and 
the  penalty  for  neglect  is  imposed  upon  the  trustees  who  are  in. 
trusted  with  the  management  of  its  affairs.  Consequently,  it  is 
a  corporate  duty,  and,  being  such,  each  succeeding  board  is  bound 
to  perform  it  if  it  has  been  neglected  by  their  predecessors.  Un- 
like that,  the  duty  to  deposit  the  certificate,  under  the  Connecti- 
cut statute,  is  devolved  on  the  president  and  secretary  in  terms 
which  show  that  a  new  president  does  not  inherit  the  consequences 
of  neglect  of  duty  or  pecuniary  liability  from  his  predecessor  in 
office.  He  is  made  liable  for  his  own  neglect,  and  not  for  that  of 
a  prior  officer,  as  clearly  appears  from  the  closing  sentence  of  the 
penal  section.  In  New  York,  the  trustees  upon  default,  are  made 
liable  for  all  the  outstanding  debts  of  the  corporation,  whenever 
contracted ;  but  in  Connecticut  the  president  and  secretary  are 
liable  only  for  debts  contracted  during  the  period  of  such  neglect 
or  refusal."  In  Miller  v.  White,  50  N.  Y.  139,  the  statute  was 
construed  by  Mr.  Justice  Peckham,  who  said:  "It  is  absolute 
that  the  trustees  shall  be  liable  for  all  the  debts  of  the  company, 
if  the  report  be  not  made,  no  matter  by  whose  default.  If  one 
of  the  trustees  did  all  in  his  power  to  have  it  made,  yet  if  the 
president,  or  a  sufficient  number  of  his  co-trustees  to  constitute  a 
majority,  declined  to  sign  it,  or  if  the  president  and  secretary  de- 
clined to  verify  it  by  oath,  the  faithful  trustee  seems  to  be  abso- 
lutely liable,  as  well  as  those  who  refuse  to  do  their  duty."     See> 
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also,  Armt  Co.  v.  Barlow,  63  N.  Y.  62 ;  Knox  v,  Baldwin,  80  N. 
T.  610. 

Some  expressions  may  be  fonnd  in  the  cases  which  discuss  the 
effect  of  the  resignation  of  a  trastee  upon  his  official  acts,  that 
appear  to  qualify  this  interpretation  of  the  statute  which  defines 
the  liability  for  the  payment  of  the  indebtedness  of  the  corpora- 
tion. But,  as  we  have  seen,  the  trustees  of  the  Helena  Pressed 
Brick  Company  did  not  resign,  and  no  questions  of  this  nature 
arise  upon  this  hearing.  We  readily  accept  the  legal  principles 
which  have  been  laid  down,  and  hold  that  they  reiterate  the  plain 
intent  of  the  law  regarding  the  responsibility  of  the  officers  of  this 
corporation. 

The  main  ground  of  the  defense,  which  is  set  forth  in  the 
answer,  has  been  the  salient  point  of  dissension.  It  is  insisted  that 
the  Helena  Pressed  Brick  Company,  in  September,  1889,  had 
practically  abandoned  its  functions  ;  that  its  operations  in  manu- 
facturing brick  had  resulted  in  financial  disasters;  that  the  busi- 
ness had  been  abandoned ;  that  its  means  had  been  exhausted,  and 
all  the  property  had  been  delivered  to  Switzer  in  satisfaction  of 
debts  which  could  not  be  paid,  and  that  the  same  belonged  to  him 
irrevocably ;  that  since  July,  1889,  no  officer  of  the  corporation 
had  discharged  any  duty ;  and  that,  under  these  circumstances,  the 
trustees  were  not  obliged  to  file  or  publish  the  annual  report  in 
1889.  The  authorities  of  the  state  of  New  York  have  repeatedly 
asserted  the  soundness  of  this  position.  The  leading  case  of  Bruce 
V.  Piatt,  80  N.  T.  379,  reviews  the  cases  which  have  been  decided 
in  her  courts,  and  demonstrates  that  this  doctrine,  which  was 
maintained  in  1822,  in  Slee  v.  Bloom,  19  Johns.  456,  has  been 
consistently  upheld  therein.  The  reasons  which  underlie  these 
decisions  are  succinctly  given  in  Kirkland  v.  Kille,  99  N.  Y.  395 ; 
2  N.  E.  Rep'r,  36,  by  Mr.  Justice  Danforth,  who  approves  Bruce 
V.  Piatt,  supra,  and  says :  "  When  the  condition  of  the  company 
is  such  that  the  end  and  object  for  which  it  was  formed  are  de- 
stroyed, and  there  is  neither  an  ability  nor  intention  on  its  part 
at  any  time  to  farther  prosecute  its  business,  it  is  no  longer  re- 
quired to  make  the  report  mentioned  in  that  section.  In  other 
words,  when  these  events  happen  it  ceases  to  be  a  company  ^carrying 
on  business,'  and  the  direction  of  the  statute  has  no  application. " 
The  liabiUty  of  the  appellants  is  a  consequence  of  the  failure  or 
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omission  to  discharge  a  trust  enjoined  by  law.  Their  authority,  and 
the  formation  and  perpetaation  of  the  Helena  Pressed  Brick  Com- 
pany, depend  upon  the  statute  of  the  state.  The  legislation  relat- 
ing to  corporations  contemplates  that  these  bodies  shall  use  and  en- 
joy their  privileges  until  their  existence  is  legally  terminated.  They 
can  be  disincorporated  by  the  order  of  the  district  court,  upon  the 
hearing  of  a  petition  which  has  been  duly  presented.  Comp.  St., 
div.  5,  §  488.  They  can  be  dissolved  by  the  limitation  of  their 
term  in  the  articles  of  incorporation.  Their  franchises  can  be  for- 
feited for  various  causes  through  judicial  proceedings.  Code  Civil 
Proc,  tit.  8,  chap.  5;  Territory  v.  Eoad  Co.,  2  Mont.  96.  In 
the  eyes  of  the  statute,  however,  the  rights  of  the  trustees  continue 
after  these  events,  and  they  are  expressly  empowered  "  at  the  time 
of  dissolution "  to  be  the  active  officers  of  the  corporation  for 
many  purposes,  which  are  defined.  Comp.  St.,  div.  5,  §  489. 
The  acts  which  are  specified  in  the  answer  did  not  dissolve  the 
Helena  Pressed  Brick  Company,  or  extinguish  its  charter,  or  re- 
move from  office  the  trustees.  Chancellor  Kent  writes :  "  But 
the  old  and  well-established  principle  of  law  remains  good  as  a 
general  rule,  that  a  corporation  is  not  to  be  deemed  dissolved 
by  reason  of  any  misuser  on  non-user  of  its  franchises,  until  the 
default  has  been  judicially  ascertained  and  declared."  2  Kent 
Com.  312.  In  De  Camp  v.  Alward,  52  Ind.  473,  Mr.  Chief 
Justice  Downey  says,  in  the  opinion:  "We  do  not  regard  the 
act  of  the  corporation  in  assigning  its  property  to  a  trustee  for 
the  payment  of  the  debts  of  the  corporation,  etc.,  as  a  surrender 
of  its  franchises  as  a  corporation,  and  as  working  a  dissolution 
of  the  corporation.  A  corporation  may  cease  to  do  business, 
sell  or  assign  its  property  for  the  payment  of  its  debts,  etc.,  and 
yet  not  cease  to  be  a  corporation.''  In  Rollins  v.  Clay,  33  Me. 
137,  the  court  observes  that  "  a  corporation  is  not  dissolved  by 
ceasing  to  exercise  its  powers ;  nor  because  its  stockholders  and 
directors  may  consider  it  to  be  *  defunct. ' "  In  Keichwald  v. 
Hotel  Co.,  106  111.  451,  Mr.  Justice  Sheldon  says,  in  the  opin- 
ion :  "  The  effect  of  this  transfer  of  all  the  hotel  property  no 
doubt  was  to  terminate  the  business  of  the  corporation  ;  but  that 
was  not  the  necessary  effect.  It  is  entirely  clear,  upon  the  au- 
thorities, that  the  disposal  of  all  the  property  of  a  corporation  has 
not  the  effect  to  end  or  dissolve  the  corporation.''    See,  also. 
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Glass  Manufactory  v.  Langdon,  24  Pick.  49 ;  Bnell  v.  Backing- 
ham,  16  Iowa,  296 ;  Moseby  v.  Burrow,  52  Tex.  403 ;  Hotel  Co. 
V.  Sauer,  65  Mo.  288  ;  Zinc  Co.  v.  Franklinite  Co.,  13  N.  J.  Eq. 
335 ;  Sullivan  v.  Mining  Co.,  39  Cal.  468.  Mr.  Chief  Justice 
Shaw  held,  in  Coburn  v.  Manufacturing  Co.,  10  Gray,  243,  that 
a  corporation  was  not  extinguished  by  proceedings  in  insolvency, 
and  concluded  with  the  remark  that,  ^^  if  the  legislature  had  so 
intended,  they  would  have  so  declared."  This  rule  is  applicable 
to  the  statute  under  investigation.  It  has  been  shown  that  the 
Helena  Pressed  Brick  Company  is  a  valid  corporation,  and  in  the 
full  enjoyment  of  all  the  powers  it  originally  possessed,  notwith- 
standing the  facts  which  are  contained  in  the  answer.  So  long 
as  this  condition  is  not  disturbed,  the  trustees  are  entitled  to  con- 
trol its  afiEairs,  and  the  appellants  cannot  escape  the  responsibility 
which  the  legislature  has  created  for  their  defaults.  The  phrase, 
*'  where  the  business  of  the  company  is  carried  on,"  which  forms 
the  corner  stone  of  the  decisions  of  the  courts  of  the  state  of  New 
York,  supra,  is  found  in  Beveral  sections  of  the  chapter  concefn- 
ing  corporations.  The  certificate  of  incorporation  shall  state  *^the 
county  in  which  the  operations  of  said  company  shall  be  car- 
ried on."  §  446.  "  Any  certificate  *  *  *  may  designate 
one  or  more  places  where  the  company  may  carry  on  their  busi- 
ness in  the  territory  of  Montana."  §  448.  Another  certifi- 
cate shall  be  recorded  in  the  county  ''  wherein  the  business  of 
said  company  is  carnied  on."  §  459.  Provision  is  made  for 
the  removal  of  the  principal  place  of  business  into  some  other 
county.  §  490.  In  Ex  parte  Schollenberger,  96  U.  S.  377, 
Mr.  Chief  Justice  Waite  says :  "  A  corporation  cannot  change  its 
residence  or  its  citizenship.  It  can  have  its  legal  home  only  at 
the  place  where  it  is  located  by  or  under  the  authority  of  its 
charter."  The  last  sentence  of  tlie  section  under  consideration 
specifies  ^^  the  county  in  which  the  business  of  the  said  company 
is  carried  on,  as  declared  in  its  certificate  of  incorporation."  This 
construction,  which  has  been  given  by  the  legislature,  applies  to 
these  expressions,  whicli  refer  to  the  ^*  legal  home"  of  the  corpor- 
ation. "When  corporations  are  dissolved  in  any  of  the  modes  which 
have  been  pointed  out,  the  evidence  will  consist  of  records  which 
are  open  to  public  inspection,  and  no  creditor  or  shareholder  can 
be  injured  through  ignorance  of  their  financial  standing.    But  if 
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testimony  is  essential  to  prove  abandonment,  or  any  fact  that  is  a 
matter  of  intention  in  the  mind  of  the  trastees,  or  any  other  per- 
sons, the  difficulties  in  the  path  of  the  holders  of  accounts  against 
corporations  in  default  are  increased.  Proof  of  the  neglect  of  the 
trustees  to  publish  or  file  the  annual  reports  in  September  can 
be  easily  overcome  by  the  statements  of  the  culpable  parties  that 
they  had  abandoned  the  enterprise  in  August  of  the  same  year. 
Uncertainty  of  this  degree  can  be  prevented  by  a  rigid  adherence 
to  these  views.  The  benefits  of  the  statute  regulating  corporations 
are  inseparable  from  the  penalties  which  are  prescribed,  and  all 
officers  who  undertake  the  performance  of  its  obligations  will  be 
compelled  to  render  obedience. 

The  judgment  is  affirmed,  with  costs. 

Harwood  and  De  Witt,  JJ.,  concur. 

STATUTORY  LIABILITY  OF  THE  OFFICERS  OF  CORPORATIONS  FOR 

A  FAILURE  TO  MAKE  REPORT. 

1.  The  otatutes. —  Statates  more  or  less  similar  to  that  adjudicated  upon  in 
the  foregoing  case  exist  in  many  of  tlie  states.  There  do  not  appear  to  be 
many  reported  cases  arising  upon  such  statutes  outside  of  New  York.  In  the 
latter  state  the  decisions  are  numerous.  Some  of  the  states  have  statutes 
identical  with  that  of  New  York.  The  statutes  of  other  states  are  modeled 
after  that  of  New  York  and  all  are  more  or  less  similar  to  it.  For  the  better 
understanding  of  the  decisions  the  New  York  statute  with  its  amendments,  Is 
here  given.  The  statute  appears  as  section  12  of  an  act  of  1848,  entitled,  "  An 
act  to  authorize  the  formation  of  oorporatioos  for  manufacturing,  mining,  m^ 
chanical  or  chemical  purposes/'  and  is  as  follows: 

**%  12.  Every  such  company  shall  annually,  within  twenty  days  from  the 
1st  day  of  January,  make  a  report  which  shall  be  published  in  some  newspaper, 
published  in  the  town,  city  or  village,  or  if  there  be  no  newspaper  published 
in  said  town,  city  or  village,  then  in  some  newspaper  published  nearest  the 
place  where  the  business  of  said  company  is  carried  on,  which  shall  state  the 
amount  of  capital,  and  of  the  proportion  actually  paid  in,  and  the  amount  of 
its  existing  debts,  which  report  shall  be  signed  by  the  president  and  a  major- 
ity of  the  trustees;  and  shall  be  verified  by  the  oath  of  the  president  or  secre- 
tary of  said  company,  and  filed  in  the  ofllce  of  the  clerk  of  the  county  where 
the  business  of  the  company  shaU  be  carried  on;  and  if  any  of  said  companies 
shall  fail  so  to  do,  all  the  trustees  of  the  company  shall  be  jointly  and  severally 
liable  for  all  the  debts  of  the  company,  then  existing,  and  for  all  that  shall  be 
contracted  before  such  report  shall  be  made." 

This  section  was  amended  by  chapter  657,  Laws  1871,  section  8,  by  adding 
thereto  the  following:  '*  But  whenever  under  this  section  a  judgment  shall  be 
recovered  against  a  trustee  severally,  all  the  trustees  of  the  company  shall 
oontribute  a  ratable  share  of  the  amount  paid  by  sach  trustee  on  sach  Jadg- 
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ment,  and  sach  trastee  shall  have  a  right  of  action  against  his  co-tmatees, 
jointly  or  leverallj,  to  recover  from  them  their  proportion  of  the  amoont  eo 
paid  on  said  judgment." 

By  chapter  510,  Laws  of  1875,  said  section  12  was  amended  so  as  to  read 
as  follows: 

*'  §  12.  Every  such  company  shall  within  twenty  days  from  the  1st  day  of 
January,  if  a  year  from  the  time  of  filing  the  certificate  of  incorporation  shall 
then  have  expired,  and,  if  so  long  a  time  shall  not  have  expired,  then  within 
twenty  days  from  the  1st  day  of  January  in  each  year  after  the  expiration  of 
a  year  from  the  time  of  filing  such  certificate,  make  a  report,"  etc  From  this 
point  the  statute  as  re-enacted  is  the  same  as  the  original  section  with  the 
amendment  of  1871. 

This  statute  had  a  saving  clause  as  to  actions  pending.  Claims  under  the 
former  statute  for  which  actions  were  not  pending  were  lost  by  the  repeal. 
Knox  V.  Baldwin,  80  N.  Y.  610;  Victory  Webb  Printing  Co.  v.  Beecher,  97  N. 
Y.  651,  affirming  26  Hun,  48;  Carr  v.  Resher,  50  Hun,  147. 

In  1853  the  act  of  1848  was  amended  by  an  act,  section  2  of  which  is  as 
follows: 

"  The  trustees  of  such  company  may  purchase  mines,  manufactories  and 
other  property  necessary  for  their  business,  and  issue  stock  to  the  amount  of 
the  value  thereof  in  payment  therefor;  and  the  stock  so  issued  shall  be  de- 
clared and  taken  to  be  full  stock,  and  not  liable  to  any  other  further  calls, 
neither  shall  the  holders  thereof  be  liable  for  any  other  further  payments  un> 
der  the  provisions  of  the  tenth  section  of  the  said  act;  but  in  all  statements 
and  reports  of  the  company  to  be  published,  this  stock  shall  not  be  stated  or 
reported  as  being  issued  for  cash  paid  into  the  company,  but  shall  be  reported 
in  this  respect  according  to  the  act."  See  Whitaker  v.  Masterson  et  al.,  106 
N.  Y.  277,  281. 

A  statute  of  California,  Laws  of  1880,  page  134,  required  the  directors  of  min- 
ing companies  on  the  first  Monday  of  each  month,  to  make  a  statement  of  re- 
ceipts and  expenses  for  the  previous  month,  and  showing  liabilities  and  cash 
on  hand,  which  should  be  verified  by  the  president  and  secretary  and  posted 
in  a  conspicuous  place  in  the  office  of  the  company,  and  for  a  failure  to  com- 
ply with  the  statute,  the  directors  were  made  liable  to  any  stockholder  in  the 
penalty  of  |1,000  liquidated  damages.  Hewlett  v.  Epstein,  63  Cal.  184; 
Loveland  v.  Garner,  71  Cal.  541;  Schenck  v.  Bandmann,  81  Cal.  281. 

For  a  similar  statute  in  Indiana,  see  State  v.  Cox,  88  Ind.  354;  State  v. 
Hanna,  84  Ind.  188. 

For  the  statutes  of  other  states  reference  is  made  to  the  cases  hereafter 

cited. 

2,  What  debts  are  within  the  statute  —  debts  ^  existing  "  —  debts  **  con« 
tractedi"  —  The  New  York  statute  makes  the  trustees  liable  for  all  debts  of 
the  corporation  "existing''  at  the  time  of  the  default  and  for  all  that  may  be 
*'  contracted  "  during  the  continuance  of  the  default.  The  language  of  the  de- 
cisions is  not  always  clear  as  to  what  constitutes  an  exUting  debt  within  the 
meaning  of  the  statute.  But  it  would  seem  to  be  the  holding  that  an  actual 
subsisting  obligation  for  the  payment  of  money  was  an  existing  debt,  though 
not  due  and  payable  at  the  time  of  the  default.     Rector,  etc,  of  Trinity  Church 
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T.  VanderbUt,  98  N.  Y.  170;  Whitney  Arms  Co.  ▼.  Barlow,  68  N.  Y.  84;  Same 
▼.  Same,  63  N.  Y.  62;  Jones  ▼.  Barlow,  63  N.  Y.  302;  Chambers  ▼.  Lewis,  28 
N.  Y.  454;  Oarrison  v.  Howe,  17  N.  Y.  458;  Oarr  ▼.  Risher,  50  Hun,  147;  Vic- 
tory Webb  Printing  Coi  v.  Beecher,  36  Han,  48;  affirmed,  97  N.  Y.  657;  Ver- 
non V.  Palmer,  48  N.  Y.  Snpr.  Ct.  381;  Haight  v.  Naylor,  5  Daly,  319*,  contra, 
Nimmons  ▼.  Hennion,  3  Sweeney,  668.  A  debt  is  *< contracted"  within  the 
sense  of  the  statute  when  the  obligation  to  pay  becomes  complete,  though  the 
day  of  payment  may  be  in  the  future.  Ibid. ;  and  Vernon  y.  Palmer,  48  N.  Y. 
Supr.  Ct.  381,  reyersing  S.  C,  63  How.  Pr.  l35;  Oviatt  y.  Hughes,  41  Barb, 
541;  Bond  y.  Clark,  6  Allen,  361;  and,  see.  First  Natl.  Bank  y.  Fenton,  33 
Hun,  309. 

In  Vernon  y.  Palmer,  48  N.  Y.  Supr.  Ct.,  335,  the  court  say: 

''The  true  doctrine  is  that  a  debt  is  contracted  when,  in  consideration  for 
yalne  receiyed  by  the  corporation,  a  payment  is  to  be  made,  no  matter  whether 
at  once  or  at  a  future  period.  The  mere  execution  of  a  contract  between  the 
seller  and  the  corporation,  to  the  effect  that  the  former  shall  deliyer,  and  that 
the  latter  should  receive  and  pay  for,  personal  property  at  a  future  day,  does 
not  of  itself  amount  to  the  contraction  of  a  debt  within  the  meaning  of  the 
statute,  but  upon  the  deliyery  of  the  property  according  to  the  contract,  the 
debt  springs  into  existence.  This  must  be  so  upon  principle,  and  it  is  in  ac- 
cord with  all  the  reported  cases,  and  especially  with  the  reasoning  in  Garrison 
V.  Howe,  17  N.  Y.  453;  Whitney  Arms  Co.  y.  Barlow,  63  N.  Y.  63;  S.  C,  68 
N.  J.  34. 

'*  That  being  so  the  fact  that  credit  was  giyen  is  unimportant,  as  long  as  the 
period  for  which  it  was  given  has  expired  at  the  time  of  the  commencement  of 
the  action.  While  the  credit  runs,  the  liability  on  the  part  of  the  trustees  who 
created  the  debt  during  the  existence  of  a  default,  is  dormant,  but  upon  ma- 
turity of  the  debt  and  the  failure  of  the  company  to  meet  it,  the  dormant  lia- 
bility ripens  into  a  cause  of  action." 

Wliere  goods  are  sold  and  delivered  to  a  corporation  upon  four  months'  credit, 
the  debt  is  contracted  when  the  goods  are  delivered,  but  the  action  does  not  ac- 
crue against  the  trustee,  until  the  expiration  of  the  credit.  Vernon  y.  Palmer, 
48  N.  Y.  Supr.  Ct.  381,  reyersing  S.  C,  63  How.  Pr.  425;  Garrison  y.  Howe, 
17  N.  Y.  458.  Where  a  corporation  passed  a  resolution  to  employ  a  person  at 
a  salary  of  $1,000  a  year,  it  was  held  that  the  salary  was  not  payable  until  the 
end  of  the  year,  and  no  debt  was  contracted  when  the  resolution  was  passed. 
Oviatt  y.  Hughes,  41  Barb.  541.  In  Bond  y.  Clark,  6  Allen,  36 1,  the  corpora- 
tion  in  question  had  ordered  certain  time-piece  moyements  of  the  plaintiff, 
which  arrived  from  Geneva  on  September  30,  1859.  The  corporation  was  no- 
tified, but  the  movements  were  variant  from  the  order  in  one  particular,  and  it 
was  agreed  that  the  plaintiff  should  alter  them  at  his  own  expense  to  corres- 
pond with  the  order.  He  made  the  alteration  upon  one,  which  was  delivered 
and  accepted.  Thereafter  he  altered  the  others  and  had  them  ready  for  de- 
liyery on  October  34.  On  that  day  he  charged  them  all  to  the  company  on  nis 
books,  but  it  would  appear  that  they  were  not  delivered  until  after  the  month 
of  October.  The  corporation  had  the  whole  of  the  month  of  October  in  which 
to  make  a  certain  report  required  by  the  statute.  It  did  not  make  this  report, 
and  from  and  after  November  1  it  was  in  default.     The  court  held  that  the 
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debt  was  eontncted  when  the  charge  was  made  on  the  books  and  not  when 
the  movements  were  delivered,  and  ooDseqnently  that  there  was  no  default 
when  the  debt  was  contracted,  and  the  officers  were  not  liable.  The  plaintiff 
had  recovered  a  judgment  against  the  corporation  with^  interest  from  October 
24,  bnt  the  opinion  does  not  go  upon  this  as  an  estoppel. 

It  has  been  held  that  a  claim  arising  upon  a  tort  is  not  a  debt  within  the 
statute  even  though  reduced  to  judgment.  £smond  v.  Bnllard,  16  Hun,  65  ; 
Heaoock  v.  Sherman,  14  Wend.  58;  IKwlittle  v.  Marsh,  11  Neb.  246;  Chase  v. 
Curtis,  118  U.  8.  453.  In  the  latter  case,  which  arose  in  New  York,  the  plain- 
tiff recovered  judgment  against  the  corporation  in  question  in  an  action  of  tort 
on  July  80,  1874.  The  corporation  neglected  to  file  any  report  within  the 
twenty  days  from  January  1,  1875,  and  the  defendants  were  trustees  at  the 
Ume  of  the  default.  The  court  held,  following  the  New  York  decisions,  that 
the  judgment  against  the  company  was  no  evidence  whatever  of  a  debt  as 
against  the  trustees,  and  that  the  plaintiff  must  recover  upon  his  original  claim. 
The  court  also  held  upon  principle  and  upon  the  authority  of  Heacock  v. 
Sherman,  14  Wend.  58,  and  Louisiana  v.  New  Orleans,  109  IT.  S.  285,  that  a 
claim  founded  upon  a  tort  was  not  within  the  statute.  ''The  statute  involved 
in  this  discussion,"  says  the  court,  ' '  is  not  a  remedial  statute,  to  be  broadly 
and  liberally  construed,  but  is  a  penal  statute  with  provisions  of  a  highly 
rigorous  natare,  to  be  construed  most  favorably  for  those  sought  to  be  diaiged 
under  it,  and  with  strictness  against  their  alleged  liability.  Under  such  a 
rule  of  construction  its  language  is  limited  by  its  own  terms,  to  a  liability,  on 
the  part  of  the  trustees,  to  debts  of  the.  corporation  existing  and  arising  ex 
contractu,*^ 

But  the  court  of  appeals  in  a  recent  case  has  held  that  a  judgment  for  costs 
against  the  corporation  in  an  action  of  tort  brought  by  the  corporation  against 
the  plaintiffs  assignor  was  a  debt  within  the  statute.  The  judgment  in 
question  was  rendered  in  September,  1885.  No  report  was  filed  either  in 
1885  or  1886.  The  court  held  that  the  judgment  was  an  existing  debt  which 
the  corporation  was  bound  to  report  in  January,  1886,  and  consequently  was  a 
debt  exUUng  at  the  time  of  the  default  in  that  month  for  which  the  trustees 
were  liable.    The  court  says: 

"This  judgment  was  clearly  one  of  the  debts  which  the  company  was 
bound  to  include  among  its  *  existing  debts '  in  the  report  which  it  was  re- 
quired to  make,  file  and  publish  within  twenty  days  after  the  Ist  day  of 
January,  1886.  The  section  requires  the  report  to  state  the  amount  of  all 
its  existing  debts  of  every  nature,  and  it  u  the  clear  meaning  of  the  section 
that  if  such  report  be  not  made  the  trustees  shall  be  personally  liable  for  all 
debts  which  the  company  was  thus  l)ound  to  report.  It  may  be  inferred  that 
it  was  the  pui'pose  of  the  law-makers  to  require  this  report  to  l>e  made,  pub- 
lished and  filed  for  the  information,  benefit  and  protection  of  existing  creditors 
of  the  company  not  only,  but  of  all  persons  who  might  thereafter  enter  into 
contract  relations  with  it.  It  may  also  have  been  the  purpose  of  the  law- 
makers to  require  the  report  from  every  manufacturing  corporation  as  a  check 
upon  extravagance  and  mismanagement  of  its  affairs  by  its  trustees,  by  con- 
stantly keeping  before  them  the  reminder  that  at  least  once  a  year  the  afialrs 
of  the  company  are  to  be  exposed  to  the  public  view.    It  may  also  be  supposed 


Gaus  v.  Switzbe.  ^  715 

that  these  reports  were  required,  so  that  information  might  be  readily  obtained 
by  assesfiore  for  the  purpose  of  taxation,  and  by  other  public  officials  who 
might  have  occasion  to  sopervise  the  conduct  of  the  corporation,  or  to  proceed 
Against  it  fOr  any  purpose  whatever ;  and,  therefore,  to  make  sure  of  the  ac- 
complishment of  these  important  purposes,  the  trustees  are  made  personally 
liable  for  all  the  debts  of  the  company  in  case  of  the  failure  of  the  company, 
within  the  time  spedfied,  to  make  the  report."    Page  273.    •    *    * 

"  This  judgment  for  costs  was  in  every  sense  a  debt  of  the  company  which 
it  was  under  precisely  the  same  obligation  to  pay  as  any  other  debt.  It  is 
true  it  was  not  a  debt  existing  antecedently  to  the  judgment,  but  it  was  a  debt 
<:raated  by  the  judgment  itself,  and  as  it  was  a  debt  against  the  corporation, 
which  it  was  bound  to  pay,  it  could  be  enforced  against  the  defendant.  *  *  * 

*'  It  may  be  that  judgment  is  not  conclusive  as  against  the  defendant,  and 
it  is  undoubtedly  open  to  him  to  show  that  the  recovery  was  either  collusive 
or  fraudulent.  But  it  is  a  debt  created  by  the  judgment  itself.  It  is  proved 
by  the  production  of  the  judgment,  and  that  is  at  least  prima  fade  evidence  of 
its  existence.  It  is  unlike  the  case  of  Miller  v.  White,  50  N.  Y.  137,  where 
the  judgment  was  upon  a  debt  antecedently  existing,  in  which  case  it  was  held 
that  the  judgment  was  neither  conclusive  nor  prima /o^  evidence  of  the  debt, 
and  that  it  was  the  doty  of  the  plaintiff  to  prove  and  establish  his  debt  inde- 
pendently of  the  judgment.  The  reason  upon  which  that  decision  is  based  can 
have  no  application  to  a  case  like  this  where  there  was  no  liability  on  the 
part  of  the  company  to  pay  the  costs  antecedently  to  or  independently  of  the 
judgment.  We  have  carefully  examined  all  the  authorities  to  which  our 
attention  is  called,  and  we  find  none  of  them  in  conflict  with  the  views  here 
expressed. 

"  We  have  not  oyerlooked  the  clause  which  follows  the  words  *  debts  of  the 
company  then  existing,'  to  wit :  '  And  for  all  that  shall  be  contracted  before 
such  report  'shall  be  made.'  The  claim  on  the  part  of  the  defendant  that  these 
words  limit  the  meaning  of  the  former  words  to  such  debts  of  a  corporation 
as  are  voluntarily  contracted,  we  do  not  deem  to  be  well  founded.  The  word 
'contracted'  here  means  the  same  as  *  incurred'  and  includes  every  debt 
for  which  the  corporation  becomes  bound.  There  is  no  apparent  reason  for 
any  discrimination  as  to  the  kind  of  debts,  and  we  do  not  think  any  was  in- 
tended."   Allen  V.  Clark,  108  N.  Y.  269,  274^. 

Cable  V.  McCune,  26  Mo.  371,  arose  under  a  statute  very  similar  to  that  of 
New  York,  except  that  it  made  the  stockholders  liable  instead  of  the  trustees 
merely.  The  plaintiff's  claim  against  the  corporation  in  question  arose  as  fol- 
lows. The  plaintiff  owned  a  steamboat  known  as  the  James  Hewitt,  The  corpora- 
tion, the  St.  Louis  Marine  Railway  and  Dock  Company,  owned  a  marine  railway, 
dock,  machinery,  etc.,  and  was  engaged  in  the  business  of  raising  and  repair- 
ing boats.  The  corporation  contracted  with  the  plalntifl^  to  raise  and  repair 
the  James  Hewitt,  In  attempting  to  do  so  the  boat  was  stove  in  and  precTpi- 
^ted  over  the  side  of  the  dock  into  deep  water,  sank  and  lost.  The  plaintiff 
claimed  that  the  loss  was  due  to  the  negligence,  unskillfnlness  and  defective 
appliances  of  the  corporation.  It  was  held  that  the  claim  was  not  a  debt 
within  the  meaning  of  the  statute. 

It  is  immaterial  where  tile  debt  was  contracted  or  where  the  creditor  resides. 


716  Gaus  v.  Switzbr. 

The  action  can  be  maintained  apon'a  debt  contracted  in  a  foreign  state.     Seare 
V.  Waters,  44  Han,  101. 

3.  What  ezcusea  report-— oendag  bnstnese— Insohrenoy,  etc.—  It  is  settled 
law  in  New  York  tbat  where  the  company  has  ceased  to  do  bosineas  and  haa 
disposed  of  its  property,  or  where  it  is  insolvent  and  its  assets  are  in  the  hands 
of  an  assignee  or  receiver,  that  it  is  excased  from  making  any  farther  reporta. 
Hugaenot  National  Bank  v.  Stadwell,  74  N.  T.  621;  Loeee  v.  Ballard,  79  N. 
Y.  404;  Bonnell  r.  Griswold,  80  N.  Y.  128;  Brace  v.  Piatt.  80  N.  Y.  879;  Van 
Amburgh  ▼.  Baker,  81  N.  Y.  46;  Kirkland  v.  KiUe,  99  N.  Y.  890;  First  Na- 
tional  Bank  v.  Lamqn,  56  Han,  414;  Cochran  v.  Smith,  54  N.  Y.  t9upr.  Ct.  117; 
Slee  V.  Bloom,  19  Johns.  456;  B.  C. ,  20  Johns.  669.  Bat  the  mere  cessation  of 
basiness  will  not  excase  the  making  of  a  report  if  the  company  retains  the 
means  of  doing  basiness.  Bradt  v.  Benedict,  17  N.  Y.  93;  and  see  Sanborn  v. 
Lefferts,  68  N.  Y.  179;  Jones  v.  Barlow,  62  N.  Y.  202. 

4.  What  persons  liable — irregular  eleotion  —  resignation — holding  orer, 
etc. —  Those  who  have  been  elected  or  appointed  to  the  office  of  trastee  and 
have  accepted  and  acted  are  liable  ander  the  statate,  though  their  election  or 
appointment  may  be  irregular  and  confer  no  legal  title  to  the  office.  Thayer 
V.  New  England  Llth.  Steam  Print.  Co.,  108  Mass.  528;  Steam  Engine  Co.  v. 
Habbard,  101  U.  S.  188;  Halstead  v.  Dodge,  51  N.  Y.  Sapr.  Ct.  169;  Vaa 
Ambargh  v.  Baker,  81  N.  Y.  46;  Easterly  v.  Barber,  65  N.  Y.  252.  In  Craw 
V.  Easterly,  54  N.  Y.  679,  the  defendant  was  chosen  trantee  of  a  corporation 
in  May,  1868,  by  proceedings  which  were  void.  He,  however,  accepted  the 
position  and  acted  as  trastee  until  December,  1868,  when  he  removed  to  an- 
other state  where  he  resided  until  October,  1869.  The  term  for  which  the 
defendant  was  chosen  did  i}ot  expire  until  March,  1869.  He  performed  no  act 
as  trustee  after  his  removal  from  the  state.  It  was  held  that  he  was  not 
liable  in  consequence  of  the  failure  of  the  corporation  to  file  a  report  in  Janu- 
ary, 1869;  that  while  the  defendant  might  bind  himself  and  the  corporation 
wliile  he  continued  to  act  as  trustee,  yet  he  was  not  bound  to  act,  and 
having  ceased  to  do  so  before  the  default  occurred,  he  was  not  liable.  S.  C, 
4  Lans.  518. 

The  defendant  mast  have  accepted  the  office  of  trustee  to  be  liable.  It  is  not 
enough  that  he  has  been  elected.     Cameron  v.  Seaman,  69  N.  Y.  896. 

Those  who  come  into  office  during  the  continuance  of  a  default  are  not  lia- 
ble for  debts  contracted  before  they  became  trustees.  Houghton  v.  Otis,  21 
N.  Y.  261,  affirming  29  Barb.  196;  Steam  Engine  Co.  v.  Hubbard,  101  U.  S. 
188;  Austin  v.  Berlin,  18  Col.  198;  State  v.  Cox.  88  Ind.  254;  State  v.  Hanna, 
84  Ind.  183. 

Nor  are  trustees  liable  for  debts  contracted  after  they  go  out  of  office,  though 
during  the  continuance  of  a  default  which  began  while  they  were  in  office. 
Boughton  V.  Otis,  21  N.  Y.  261;  Shaler  &  Hall  Quarry  Co.  v.  Bliss,  27  N.  Y. 
297;  Bruce  v.  Piatt,  80  N.  Y.  379;  Van  Amburgh  v.  Baker,  81  N.  Y.  46;  Steam 
Engine  Co.  v.  Hubbard,  101  U.  S.  188. 

One  who  holds  over  and  acts  as  trustee  is  liable  In  the  same  manner  as  dur- 
ing the  regular  term.  Denning  V.  Poleston.  55  N.  Y.  655;  S.  C,  85  N.  Y. 
Supr.  Ct.  809;  Reed  v.  Reese,  60  N.  Y.  616;  Van  Amburgh  v.  Baker,  81  N. 
Y.  .46;  Jones  v.  Barlow,  38  N.  Y.  Supr.  Ct.  142.    But  one  is  not  bound  to 
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bold  over,  and,  if  he  ceases  to  act,  his  office  beoomeB  vacaat  at  the  end  of  the 
term.    Van  Ambaigh  v.  Baker,  81  N.  Y.  46. 

Under  the  N^w  York  statute  the  secretary  of  the  corporation  is  not  liable. 
Bolen  ▼.  CroBhj,  49  N.  Y.  188. 

6.  Bflfect  of  Judgment  against  the  company. —  In  New  York  it  has  been 
repeatedly  held  that  in  a  suit  under  the  statute  in  question  a  judgment  against 
the  corporation  is  not  even  prima  faeie  evidence  agaiost  the  trustee,  but  that 
the  suit  against  the  latter  must  be  founded  upon  the  original  claim  against 
the  company.  Miller  v.  White,  50  N.  Y.  137;  Whitney  Arms  Co.  ▼.  Barlow, 
68  N.  Y.  63,  78;  Rorke  v.  Thomas,  66  N.  Y.  659,  565;  Hastings  ▼.  Drew,  76 
N.  Y.  9,  15;  Bruce  v.  Piatt,  80  N.  Y.  879,  881;  Knox  v.  Baldwin,  80  N.  Y. 
610,  618;  Esmond  v.  Bullard,  16  Hun,  65;  Ehift  v.  Coykendall,  84  Hun,  285. 
The  Supreme  Court  of  the  United  States  has  so  held  under  the  same  statute, 
following  the  New  York  decisions.  Chase  v.  Curtis,  118  U.  S.  459.  So  in 
Cooke  y.  Pearce,  28  S.  C.  289,  under  a  similar  statute.  The  New  York  de- 
cisions are  modified  to  some  estent  by  the  recent  case  of  Allen  v.  Clarke,  108 
N.  Y.  269;  S.  C. ,  48  Hun,  877;  which  holds  that  where  the  debt  is  (treated  by 
the  judgment,  the  judgment  is  prima  facie  evidenoe  against  the  trustee, 
though  it  is  intimated  that  it  would  be  open  to  him  to  show  that  it  was  col- 
lusive  or  fraudulent. 

In  Massachusetts  a  judgment  against  the  corporation  is  held  to  be  conclu- 
sive against  an  officer  in  a  suit  against  him  under  a  similiar  statute.  Thayer 
V.  New  England  Lith.  Steam  Print.  Co.,  108  Mass.  528. 

6.  When  action  aocmes  —  sncoessive  defsnlts  —  limitations. —  The  action 
accrues  against  the  trustee  upon  a  debt  for  which  he  is  liable  immediately 
npon  the  default,  if  the  debt  is  due  and,  if  not,  then  upon  the  maturity  of  the 
debt.  There  must  be  a  present  right  of  action  against  the  corporation  before 
an  action  accrues  against  the  trustee.  Rector  of  Trinity  Church  v.  Vander- 
bilt,  98  N.  Y.  170.  The  statute  being  penal  the  action  is  barred  in  the  time 
limited  for  the  recovery  of  a  penalty,  which  in  New  York  is  three  years. 
Merchants'  Bank  v.  Bliss,  85  N.  Y.  412;  Knox  v.  Baldwin,  80  N.  Y.  610; 
Duckworth  v.  Roach,  81  N.  Y.  49;  Rector,  etc.,  of  Trinity  Church  v.  Vander- 
bilt,  98  N.  Y.  170.  After  the  statute  has  once  commenced  to  run,  subsequent 
defaults  do  not  affect  it,  but  the  time  is  computed  from  the  first  default  and 
the  accruing  of  the  action  thereunder.  Rector,  etc.,  of  Trinity  Church  v. 
Vanderbilt,  98  N.  Y.  170;  Losee  v.  Bullard,  79  N.  Y.  404;  contra,  Nimmons 
T.  Toppan,  2  Sweeney,  652. 

7.  Suffiolenoy  of  report  aa  to  form  and  sabatanoe — false  report — The  re- 
port  should  in  all  respects  meet  the  requirements  of  the  statute.  Vincent  v. 
Bands,  11  Abb.  Pr.  (N.  S.)  870.  If  a  report  is  sufficient  on  its  face  it  will  be  a 
compliance  with  the  statute  though  its  statements  are  false.  A  false  report 
cannot  be  treated  as  no  report.  Bonnell  v.  Griswold,  80  N.  Y.  128;  Pier  v. 
Hanmore,  86  N.  Y.  95. 

The  New  York  statute  requires  the  report  to  be  signed  by  the  president  and 
a  majority  of  the  trustees,  and  if  not  so  signed  the  trustees  will  be  liable. 
Westerfield  v.  Rndde,  12  Daly,  450.  Where  there  were  five  trustees  a  report 
aigned  by  the  president  and  two  other  trustees  was  held  sufficient.  Glens 
Falls  Paper  Co.  v.  White,  18  Han,  214    Where  twelve  trnsteea  were  pro- 
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Tided  for,  bat  three  Taoancies  existed,  a  report  signed  by  six  trostees  was  held 
good.  Wallace  v.  Wash,  52  Han,  328.  An  allegation  in  a  complaint  that  the 
defendants,  being  trastees,  failed  to  malLO  a  report,  which  does  not  show  that 
they  constitated  a  majority  of  the  board  was  held  insafficient.  Nilee  ▼.  Dodge^ 
70  Ind.  147. 

A  verification  by  the  president  that  the  report  is  trae  to  the  best  of  his 
knowledge  and  beUef  is  a  compliance  with  the  statate.  Glens  Falls  Paper  Go. 
▼.  White,  18  Hon,  214.  In  another  case  the  following  verification  was  held 
sufficient;  "  Sworn  to  before  me  this  13th  day  of  Janoary,  1870.  ChaHes  W. 
Anderson,  notary  public,  N.  Y.  county."    Bonnell  v.  Griswold,  80  N.  T.  128. 

The  debts  may  be  stated  as  not  exceeding  a  certain  sum.  Glens  Falls  Paper 
Co.  V.  White,  18  Hun,  214. 

The  following  reports  as  to  the  capital  and  its  payment  were  held  to  be  a  suf- 
ficient compliance  with  the  statate:  '*  The  amount  of  the  capital  stock  of  this 
company,  and  which  has  l>een  issued  for  the  purchase  of  patent  rights  and 
which  has  not  been  paid  in  cash,  is  $300,000."  Whitney  Arms  Co.  v.  Bariow,. 
63  N.  T.  02.  "  The  capital  stock  of  said  company  is  two  millions  of  dollars, 
that  said  capital  stock  has  l>een  paid  up  in  full."  Bonnell  v.  Griswold,.  60  N*. 
Y.  128.  "Amount  of  the  capital  of  the  company,  $50,000;  amount  of  the 
capital  paid  in,  $50,000,  all  of  which  has  been  paid  in  in  cash,  patent  rights^ 
merchandise,  machinery,  accounts,  etc.,  necessary  to  the  business,  and  for 
which  stock,  to  the  amount  of  the  value  thereof,  has  been  issued  by  the  com- 
pany." Whitaker  v.  Masterton,  106  N.  Y.  277.  In  the  last  case  it  is  held 
that  no  penalty  attaches  for  a  violation  of  the  act  of  1858,  which  requires  that 
when  the  stock  is  paid  for  in  property  it  shall  be  stated  according  to  the  fact. 
The  statute  being  highly  penal  a  report  made  in  good  faith  as  a  compliance 
with  the  statute,  if  ambiguous,  should  be  construed  in  favor  of  the  trustees. 
Whitney  Arms  Co.  v.  Barlow,  68  N.  Y.  62. 

In  Glens  Falls  Paper  Co.  v.  White,  18  Hun,  214,  the  report  was  as  follows: 
'*  Amount  of  capital  stock,  of  which  all  but  five  shares  were  issued  for  the 
purchase  of  property  necessary  for  the  business  of  the  assodation,  and  such 
fire  shares  have  been  paid  in  full,  $150^000."  This  was  held  bad  because  it 
did  not  state  the  par  value  of  the  shares,  so  that  it  could  be  determined  how 
much  was  paid  in  property  and  how  much  in  cash.  But  this  decision  is  over- 
ruled by  Whitaker  v.  Masterton,  106  N.  Y.  277,  which  holds  that  the  report 
need  not  show  the  proportion  paid  in  cash  and  the  proportion  in  property. 

8.  Time  and  place  of  making,  filing,  pahlishlng,  etc. —  Under  the  New 
York  statute  report  must  be  made  within  the  twenty  days  after  January  1. 
A  report  made  within  twenty  days  btfare  January  1,  is  a  nullity.  Cincinnati 
Cooperage  Co.  v.  0*Keefe,  120  N.  Y.  608,  affirmmg  S.  C,  44  Hun,  64.  The 
report  may  be  filed  and  published  within  a  reasonable  time  after  the  expira- 
tion  of  the  twenty  days.  Cameron  v.  Seaman,  60  N.  Y.  306;  Butler  v. 
Bmalley,  101  N.  Y.  71;  contra,  Glldersleeve  v.  Dixon,  6  Daly,  76;  Chandler 
V.  Hoag,  2  Hun,  613. 

In  the  first  of  the  above  cases  the  report  was  completed  on  January  20»  and 
was  mailed  the  same  day  to  the  county  clerk,  who  received  and  filed  it  on 
January  22.  On  January  21,  a  copy  was  mailed  to  the  nearest  newspaper  and 
was  published  on  January  24.    liiiB  was  held  to  be  a  compliance  with  the 
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Rtatate.  In  the  second  case  the  report  was  made  on  the  17th  and  given  to  the 
secretary  to  file  and  pnblish.  It  was  dnlj  pablished  on  the  18th,  bat  throagh 
some  mistake  was  not  filed.  On  February  8,  the  secretary  petitioned  for  an 
order  of  conrt  to  file  the  report  nuTic  pro  tunc  as  of  January  17.  On  February 
18,  an  order  was  made  in  accordance  with  the  petition  and  the  report  filed 
pursoant  to  the  order.     It  was  held  that  the  trustees  were  not  liable. 

Under  the  New  York  statute  where  there  is  no  newspaper  published  in  the 
town,  city  or  village  where  the  business  of  the  company  is  carried  on,  the  re- 
port must  be  pablished  "  in  some  newspaper  published  nearest  the  place  where  * 
the  business  of  the  company  is  carried  on."  The  work  '*  place  "  here  means 
the  town,  city  or  village  where  the  business  is  carried  on  as  the  case  may  be, 
and  not  the  particular  location  or  premises  of  the  company.  Therefore,  a  pub- 
lication in  a  newspaper  nearest  the  town  was  held  sufllcient,  though  there  was 
another  newspaper  nearer  the  premises  of  the  company.  Cameron  v.  Seaman, 
89  N.  T.  306.  But  it  is  said  that  a  publication  in  either  newspaper  would 
have  been  a  substantial  compliance  with  the  statute. 

Where  a  corporation  was  required  to  make  an  annual  statement,  without  the 
particular  time  being  specified,  it  was  held  that  it  was  not  in  default  until  the 
expiration  of  the  whole  calendar  month  corresponding  to  the  month  of  the 
preceding  year  in  which  the  last  statement  was  made.  Bond  v.  Clark,  6 
Allen,  861. 

9.  Trustee  cannot  sue  his  co-tmsteas. —  A  trustee  cannot  recover  against  his 
co-trustees  on  the  ground  of  a  default  for  which  he  is  himself  responsible  un- 
der the  statute.  Easterly  v.  Barber,  65  N.  Y.  252;  Bronson  v.  Dimock,  4 Hun, 
614;  Briggs  v.  Easterly,  62  Barb.  51.  Nor  can  such  a  suit  be  maintained  by 
the  assignee  of  the  trnstee,  if  the  assignment  was  made  after  the  default  oc- 
curred. Ibid.  It  will  be  sufficient  to  bar  a  recovery  that  one  has  acted  as 
trustee,  though  he  may  not  be  legally  such.  Easterly  v.  Barber,  65  N.  Y. 
252.  But  where  a  trustee  assigns  a  claim  against  the  corporation  absolutely 
and  for  a  valuable  consideration  before  any  default  has  occurred,  the  assignee 
can  maintain  a  suit  against  the  other  trustees  for  a  default  subsequently  oc- 
curring, though  the  assignor  may  be  guilty  of  the  same  default.  Cornell  v. 
Roach,  101  N.  Y.  873;  Chemical  National  Bank  v.  Col  well,  14  Daly,  861. 

10.  Defenses. —  The  trustee  can  make  the  same  defenses  against  the  validity 
of  the  debt  which  the  corporation  could  make.  Jones  v.  Barlow,  62  N.  Y. 
262.  And  he  will  be  precluded  from  setting  up  defenses  which  the  corpora- 
tion is  estopped  from  making,  as  that  the  debt  arises  out  of  a  contract  made 
by  the  plaintiff,  a  corporation,  without  authority  of  law,  the  debtor  corporation 
having  received  the  full  benefit  of  the  contract.  Whitney  Arms  Co.  v.  Bai^ 
low,  68  N.  Y.  62.  It  is  no  defense  that  plaintiff  holds  the  notes  of  the  com- 
pany for  the  debt,  or  that  judgment  has  been  entered  upon  such  notes.  Jones 
V.  Barlow,  88  N.  Y.  Supr.  Ct.  142;  Deming  v.  Puleston,  55  N.  Y.  656;  8.  C. 
85  N.  Y.  Supr.  Ct.  809.  Nor  that  the  plaintiff  has  recovered  judgment  against 
a  stockholder  on  the  same  indebtedness.  Vincent  v.  Sands,  12  Abb.  Pr.  (N.  S.) 
870.  Nor  that  the  company  is  indebted  to  the  defendant  more  than  the  amount 
of  the  plaintiff's  claim.    Moray  v.  Ford,  82  Hun,  446. 

One  who  has  received  the  bonds  of  the  company,  knowing  that  they  have 
been  diverted  from  the  purpose  for  which  they  were  authorised  to  be  issued. 
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cannot  reeo^er  on  them  against  a  trastee.  Kirkland  r.  Eille,  90  N.  Y.  890. 
Nor  can  there  be  any  recovery  upon  a  debt  created  against  the  corporation  bj 
the  fraud  of  the  creditor.     Adams  v.  Mills,  90  N.  Y.  588. 

11.  The  statutes  in  question  are  penaL —  This  is  the  universal  doctrine  of 
the  cases  with  the  single  exception  of  Howell  v.  Roberts,  ante,  p.  865.  Ghirrison 
V.  Howe,  17  N.  Y.  458  ;  Merchants'  Bank  v.  Bliss,  85  N.  Y.  412 ;  Miller  v. 
White,  50  N.  Y.  187 ;  Adams  v.  Mills,  60  N.  Y.  586  ;  Whitney  Anns  Go.  v. 
Bariow,  63  N.  Y.  63  ;  Wiles  v.  Snydam,  64  N.  Y.  173;  Losee  r  Bullard,  79  N. 
Y.  404 ;  Bonnell  v.  Griswold,  80  N.  Y.  128 ;  Bruce  v.  Piatt,  80  N.  Y.  879; 
Euox  V.  Baldwin,  80  N.  Y.  610;  Duckworth  v.  Roach,  81  N.  Y.  49  ;  Stokes  v. 
Stickney,  96  N.  Y.  828  ;  Rector,  etc.,  of  Trinity  Church  v.  Vanderbilt,  98  N. 
Y.  170;  Kirkland  v.  Kille,  99  N.  Y.  390;  Butler  v.  Smalley,  101  N.  Y.  71; 
Gadsen  v.  Woodward,  108  N.  Y.  242  ;  Blake  v.  Griswold,  104  N.  Y.  618 ; 
Whitaker  v.  Masterton,  106  N.  Y.  277;  Allen  v.  aark,  108  N.  Y.  269  ;  Gregory 
T.  German  Bank,  8  Col.  332;  Breitung  v.  Lindaner,  87  Mich.  217  ;  Cable  ▼. 
McCune,  26  Mo.  371 ;  Steam  Engine  Co.  v.  Hubbard,  101  U.  S.  188 ;  Chase  ▼. 
Curtis,  113  U.  S.  452.  As  to  the  consequences  which  flow  from  the  statute 
being  penal,  see  note  to  Cochran  v.  Weichera,  ante,  p.  377. 

12.  Suits  by  assignee  of  claim. —  The  assignee  of  a  debt  against  the  cor- 
poration can  maintain  the  suit  against  the  directors.  Bolen  v.  Crosby,  49  N. 
Y.  183;  Stokes  v.  Stickney,  96  N.  Y.  823;  Cornell  v.  Roach,  101  N.  Y.  8r8  ; 
Allen  V.  Clark,  108  N.  Y.  269;  Chemical  National  Bank  v.  Colwell,  14  Daly;  361; 
Pier  v.  George,  14  Hun,  568.  And  where  the  claim  against  the  corporation  has 
been  reduced  to  judgment,  the  assignment  of  the  judgment  carries  with  it  the 
original  claim  or  debt  on  which  it  is  founded  and  all  rights  and  remedies  for 
its  collection,  including  the  remedy  against  the  trustees.  Bolen  v.  Crosby,  49 
N.  Y.  188.  After  assignment  and  notice  a  release  by  the  asssignor  is  of  no 
validity  as  to  the  assignee.    Bolen  v.  Crosby,  49  N.  Y.  183. 

13.  "Intentional  neglect." — Where  the  statute  only  makes  the  directors  or 
trustees  liable  in  case  of  irUentioncU  neglect  to  file  a  report,  a  neglect  due  to 
oversight  or  forgetfulness  is  not  within  the  statute.  Breitung  v.  Lindauer,  37 
Mich.  217.  But  intentional  neglect  may  be  inferred  from  actual  neglect  un- 
explained.    Van  Etter  v.  Eaton,  19  Mich.  194. 

14.  Compelling  report  by  mandamus.  —  It  is  said  in  Smith  v.  Seele,  8  Neb. 
115,  that  the  stockholders  of  a  corporation,  who  are  made  liable  for  the  debts 
of  the  company  in  case  of  failure  of  the  president  and  directors  to  publish  a 
certain  notice  as  to  the  indebtedness  of  the  company,  may  compel  Hxe  proper 
officers  by  mandamus  to  give  the  notice. 
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1.  Corporations.  Liability  on  Subbcriftion  to  Stock.  Suit  by  the  re- 
ceiver of  an  insolvent  corporation  to  recover  upon  a  stock  subscription.  The 
defendant  subscribed  the  articles  of  association  which  contained  a  subscription 
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to  the  stock  of  the  proposed  oompanj,  bat  he  did  not  acknowledge  them.  The 
statute  required  that  the  persons  who  desired  to  form  a  corporation,  should 
make,  sign  and  acknowledge  a  certificate  setting  forth  certain  things.  The 
certificate  in  this  case  was  acknowledged  by  only  seven  out  of  eighty-three 
subscribers.  Held,  that  the  defendant's  subscription  was  not  complete  without 
acknowledgment  and  that  there  could  be  no  recovery  against  him. 

Kennedy  dsKerwiedy  and   Histine  &  Riatine  for  appellant. 
Wright  dk  Seller  for  appellee. 

Elliott,  J.  The  appellant  sues  as  the  receiver  of  an  insolvent 
corporation,  and  seeks  to  recover  a  subscription  which  he  alleges 
the  appellee  made  to  the  capital  stock  of  the  corporation.  It  is 
alleged  that  the  appellee,  with  others,  signed  articles  of  associa- 
tion, and  that  he  agreed  to  take  two  shares  of  the  capital  stock, 
and  pay  therefor  $100.  The  introductory  clause  of  the  articles  of 
association  reads  thus :  ^^  We,  the  undersigned,  agree  to  take  the 
stock,  in  the  amount  set  opposite  our  names,  in  a  company  to  be 
organized  for  manufacturing  and  selling  the  Williamson  Straw- 
Stacker.  "  There  were  eighty-three  signers,  and  seven  of  them 
acknowledged  the  execution  of  the  articles  of  association  before  a 
notary  public,  and  the  instrument  was  duly  recorded.  It  is  also  al- 
leged the  $8,000  of  stock  was  subscribed ;  that  the  company  was 
duly  organized,  and  a  board  of  directors  elected. 

There  can  be  no  doubt,  under  the  authorities,  that  a  valid  sub- 
scription to  the  capital  stock  of  a  corporation  may  be  made  by 
signing  the  preliminary  articles.  Such  a  subscription  becomes  en- 
forceable  upon  the  perfection  of  the  corporate  organization  accord- 
ing to  law,  under  the  articles  of  association.  Miller  v.  Gravel- 
road  Co.,  52  Ind.  51 ;  Nulton  v.  Clayton,  54  Iowa,  425 ;  6  N. 
W.  Rep'r,  685  ;  Warehousing  Co.  v.  Badger,  67  N.  Y.  294 ;  Cra- 
vens  V.  Cotton-Mills,  120  Ind.  6  ;  21 N.  E.  Rep'r,  981.  If  the  prom- 
ise of  the  appellee  is  not  binding,  it  must  be  for  some  other 
reason  than  that  it  was  made  before  the  organization  of  the  cor- 
poration was  folly  effected.  The  statute  requires  that  the  persons 
who  desire  to  organize  a  corporation  shall  '^  make,  sign  and  ac- 
knowledge, before  some  officer  capable  to  take  acknowledgment  of 
deeds,  a  certificate  in  writing, "  setting  forth  therein  certain  enu- 
merated things.  R.  S.,  §  3851.  The  contention  of  the  appellee 
is  that  the  promise  is  not  effective,  because  the  complaint  shows 
that  only  seven  of  the  eighty-three  signers  acknowledged  the  cer- 
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tificate.  It  seems  quite  clear,  under  the  decision  of  this  court  in 
Furnace  Co.  v.  Herkimer,  46  Ind.  142,  that  the  mere  signing  of 
the  paper  was  not  sufficient  to  complete  the  obligation,  and  that,  in 
order  to  make  valid  and  effective  articles  of  association  against  all 
who  sign,  all  must  acknowledge  them  as  the  statute  requires. 
Here  it  affirmatively  appears  that  seven  only  of  the  signers  acknowl- 
edged the  execution  of  the  instrument,  and  it  cannot  be  inferred 
that  those  who  did  not  acknowledge  it  remained  bound  by  its  terms. 
As  to  them,  the  instrument  was  incomplete ;  and  it  is  quite  well  set- 
tled that  an  incomplete  subscription  cannot  be  enforced.  Kail- 
.road  Co.  v.  Mabbett,  58  K  Y.  397 ;  Reed  v.  Raiboad  Co.,  50  Ind. 
342 ;  Railroad  Co.  v.  Reed,  S3  Ind.  9  ;  Williamson  v.  Association, 
89  Ind.  389.  It  is,  however,  argued  by  appellant's  counsel  that 
the  complaint  does  affirmatively  show  that  the  corporation  was 
organized  ;  but  this  does  not  meet  the  question,  for  it  may  well  be 
that  it  was  organized  without  the  appellee  as  a  stockholder.  The 
fact  that  he  did  not  acknowledge  the  instrument  as  the  law  re- 
quires, implies  that  he  did  not  become  a  stockholder ;  and  there 
is  nothing  in  the  complaint  which  rebuts  or  opposes  this  implica- 
tion. It  devolved  upon  the  plaintiff  to  remove  the  inference,  if 
he  could.  As  the  appellee  did  not  acknowledge  the  instrument 
as  the  law.  requires,  he  did  not  become  a  stockholder :  and,  if  he 
were  insisting  that  he  was  entitled  to  the  number  of  shares  set 
opposite  his  name,  it  is  quite  clear  that  the  corporation  might 
successfully  resist  his  claim,  since  it  is  obvious  that  only  those 
who  acknowledged  the  articles  of  association  as  the  law  requires 
can  successfully  insist  upon  their  right  to  stock.  If  the  appellee 
cannot  be  regarded  as  a  stockholder,  then  it  seems  quite  dear  that 
he  did  not  bind  himself  by  simply  signing  the  articles  of  associa- 
tion. Whether  a  good  complaint  can  be  framed  is  not  the  ques- 
tion before  us,  for  the  only  question  presented  by  the  record  is  as 
to  the  sufficiency  of  the  complaint  as  it  is  written. 
Judgment  affirmed. 

Oorporatioxui  ~  lBoompl«ta  sabsoription  to  stook.  —  Datchess,  etc.,  R. 
Co.  V.  Mabbett,  58  N.  T.  897;  Lake  Ontario  Shore  R.  Go.  ▼.  Cartiss,  80  N.  Y. 
219;  Belfast,  etc.,  R7.  Co.  y.  Moore,  60  Me.  661;  Kansas  City  Hotel  Co.  v. 
Hunt,  57  Mo.  126;  Bacher  ▼.  DUlsborg,  etc.,  R.  Co.,  76  Penn.  St.  806. 
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Masonic  Temple  AssociAnoif  v.  Ohannell. 

(46  N.  W.  R.  716 :  48  Minn.  368.) 
1.   Ck>BFORATION8.      SUBSCBIFTION  TO  STOCK.      PAROL  C0N1>m017.     When 

»  Bubscriber  to  the  stock  of  a  corporation  is  saed  on  his  written  subscription, 
it  is  incompetent  to  prove  an  orai  condition  to  the  sabscription. 

2.  Whole  Stock  Must  be  Subscribed  Before  Subscription  Payable. 
The  statute  (§  4,  chap.  84,  Gen.  St.  1878)  does  not  abrogate  the  common-law 
rale  that,  where  the  charter  or  articles  of  a  corporation,  or  the  terms  of  sab- 
scription to  its  capital  stock,  do  not  provide  otherwise,  payment  of  a  sabscrip- 
tion cannot  be  required  till  the  whole  capital  stock  is  sabscribed. 

8.  Waiver  op  this  Condition.  Bat  the  subscriber  may  waive  that  defense. 
Acts  done  by  him,  as  stockholder  or  director,  which  constitute  a  part  of  the 
business  for  which  the  corporation  is  formed,  and  which  from  their  nature  as- 
sume it  to  be  ready  for  business,  and  evince  a  willingness  to  enter  upon  that 
business,  with  the  stock  already  subscribed,  will  amount  to  a  waiver. 

4.  Certain  acts  of  defendant  as  a  director  held  a  waiver. 

OillfiUan^  Bdden  ds  Willard  for  appellant.  Ank&ny  <6  JUer- 
rill  and  Zittls  ds  Nv/n,n  for  respondent. 

GiLLFiLLAK,  C.  J.  The  action  is  upon  defendant's  subscription 
to  the  capital  stock  of  the  plaintiff.  Upon  a  trial  withoat  a  jury, 
the  court  below  ordered  judgment  for  the  plaintiff,  and  from  an 
order  denying  defendant's  motion  for  a  new  trial  he  appeals. 

The  appellant  makes  the  points  that  the  plaintiff  never  accepted 
his  subscription,  it  having  been  made  before  the  corporation  was 
organized ;  that  one  of  the  calls  or  assessments  upon  the  suscrib- 
ers  was  not  properly  made,  because  it  was  oixlered  at  a  meeting 
of  the  directors  at  which  there  was  not  a  quorum  present;  and 
that  appellant  had  not  dne  notice  of  four  of  the  calls.  Upon  all 
these  points  the  court  found  the  facts  against  him,  and  the  evi- 
dence sustains  the  findings. 

He  also  complains  that  the  court  below  excluded  evidence  offered 
by  him  that,  at  the  time  of  sabscribing,  he  orally  made  it  a  con- 
dition that  the  corporation  should  incur  no  debt.  As  the  contract 
of  subscription  was  in  writing,  of  course  the  evidence  was  incom* 
petent. 

The  chief  matter  of  defense  was  that  the  whole  capital  stock 
of  the  plaintiff  has  not  been  subscribed.  No  question  is  made 
tbaty  at  the  common  law,  when  the  charter  or  articles  of  incorpo. 
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ration,  or  terms  of  the  subBcriptioii,  make  no  different  mle^ 
payment  of  sabeeription  to  the  capital  stock  of  a  corporation 
cannot  be  required  until  the  whole  amount  of  stock  has  been 
subscribed.  There  were  solid  reasons  for  the  rule — reasons  based 
not  onlj  on  considerations  of  public  policy,  but  on  the  presumed 
understanding  and  intention  of  the  subscriber  to  stock.  The 
amount  of  capital  stock  of  a  corporation  is  presumed  to  be  fixed 
at  what  the  parties  interested  suppose  will  be  required  for  the 
successful  prosecution  of  the  enterprise  or  business  for  which  it  is 
formed ;  and,  while  one  might  be  willing  to  take  stock  if  such 
amount  is  to  be  raised  before  the  enterprise  is  to  be  entered  upon, 
he  might  not  be  willing  to  take  and  pay  for  it,  leaving  it  uncer- 
tain that  the  requisite  amount  will  be  raised.  It  is,  therefore,  im- 
plied in  the  contract  of  subscription,  as  a  condition  precedent  to 
its  being  of  force,  that  the  entire  amount  of  stock  shall  be  sub- 
scribed for.  Of  course,  if  the  articles  of  incorporation  provide 
that  payment  of  subscriptions  may  be  called  for  before  the  whole 
stock  is  subscribed,  that,  as  between  the  parties,  is  binding.  We  do 
not  think  the  clause  in  section  4,  chapter  34,  General  Statutes  1878 
(being  in  the  part  of  the  chapter  pursuant  to  which  this  plaintiff 
was  organized),  "  when  articles  are  filed,  recorded  and  published 
as  aforesaid,  the  persons  named  as  corporators  therein  become  a 
body  corporate,  and  are  authorized  to  proceed  to  carry  into  effect 
the  objects  set  forth  in  said  articles  in  accordance  with  the  pro- 
visions of  this  title,"  was  intended  to  abrogate,  as  between  the 
corporation  and  the  subscribers  to  its  stock,  the  wholesome  rule  of 
the  common  law  we  have  referred  to.  Whether  it  bars  the  right 
of  the  state  to  object  to  a  corporation  proceeding  with  its  enter- 
prise before  its  stock  is  fully  subscribed  for,  need  not  be  con- 
sidered in  this  action. 

It  may  be  regretted  that  there  has  been  any  relaxation  of  that 
rule.  But  it  is  so  thorouorhlv  established  that  a  subscriber  to 
stock  may  by  his  acts  debar  his  right,  when  called  upon  to  pay  for 
his  stock,  to  object  on  the  ground  that  the  entire  stock  has  not 
been  subscribed  for,  as  to  be  no  longer  an  open  question.  The 
appellant  does  not  question  it.  The  rule  is  stated  in  Cook 
Stocks,  §  181 :  "  A  subscriber  may  waive  the  defense  that  the 
full  capital  stock  of  the  corporation  has  not  been  subscribed. 
This  waiver  may  be  either  express,  or  implied  from  the  acts  or 
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declarations  of  the  subscribers."  The  appellant  claims  that  the 
waiver  tniist  amonnt  to  an  estoppel ;  the  respondent,  that  acts  or 
declarations  of  a  subscriber  showing  an  intent  not  to  object  that 
the  full  stock  has  not  been  subscribed  are  sufficient,  although  a 
technical  estoppel  may  not  be  shown.  Some  of  the  cases  cited 
use  the  word  "waived,"  othere,  the  word  "estopped."  An  es- 
toppel in  paisj  as  the  word  is  usually  employed  and  applied,  in- 
cludes the  fact  that  the  party  claiming  the  estoppel  relied  upon 
and  acted  upon  the  acts  or  declarations,  so  that  he  will  be  preju- 
diced if  the  other  party  is  not  held  to  them.  We  do  not  find 
that  the  cases  referred  to  using  the  word  "  estoppel,"  and  holding 
that  the  subscriber  was  or  was  not  estopped,  use  the  word  in  this 
sense.  Thus,  in  Kail  way  Co.  v.  Lacey,  3  Younge  &  J.  80,  cer- 
tain acts  were  held  to  estop  the  defendant,  though  it  did  not  ap 
pear  that  either  the  corporation  or  other  subscribers  had  in  fact 
been  influenced  by  his  acts ;  the  court  only  saying  that  others  may 
have  been  thereby  induced  to  subscribe.  So,  in  Hager  v.  Cleve- 
land, 86  Md.  476 ;  Gariing  v.  Baechtel,  41  Md.  305 ;  Schloss  v. 
Trade  Co.,  87  Ala.  411;  6  So.  Eep'r,  360 ;  Corwith  v.  Culver, 
69  111.  502 ;  Turnpike  Eoad  Co.  v.  M'Conahy,  16  Serg.  &  R. 
140 ;  Clark  v.  Navigation  Co.,  10  Watts,  364,  —  the  courts,  in 
stating  what  will  estop  the  subscriber,  or  prevent  his  being  heard 
to  make  the  objection,  refer  only  to  his  acts,  and  do  not  include 
the  fact  that  they  did  influence  others.  If  a  technical  estoppel 
were  required  to  prevent  a  subscriber  withdrawing  his  subscrip- 
tion on  the  ground  that  the  full  stock  has  not  been  subscribed, 
much  fraud  might  be  committed  ;  for,  if  it  must  be  shown  that 
the  corporation  or  some  subscriber,  of  whom  there  may  be  many 
hundreds  or  even  thousands,  was  in  fact  influenced  by  the  acts  of 
the  subscriber  who  seeks  to  withdraw,  it  might  be  impossible  to 
prove  Cne  fact,  even  though  it  exist.  The  safer  rule  in  such  a 
case  is  that^  if  his  acts  are  of  such  a  character  that  either  the  cor- 
poration or  suDscribers  may  have  been  induced  by  them  to  act, 
and  will  be  prejudiced  if  he  be  permitted  to  withdraw,  he  shall 
be  held  to  have  waived,  or  to  be  estopped  to  assert,  the  defense. 
It  is  immaterial  which  word  is  used,  except,  perhaps,  for  the  sake, 
of  strict  verbal  accuracy. 

There  are  a  great  many  decisions  determining  what  acts  will 
and  what  will  not  prevent  the  subscriber  making  this  defense. 
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It  would  be  unprofitable  to  refer  to  the  cases  in  detail,  for  they 
are  not' entirely  agreed;  some  cases  holding  certain  acts  to  be 
sufficient,  others  holding  similar  acts  insufficient.  The  general 
rule  we  deduce  from  all  of  them  is  that  participation  in  acts  done 
for  perfecting  the  organization  of  the  corporation,  and  setting  it 
on  its  feet  for  business  —  such  as  preparing  and  procuring  the 
execution  of  the  articles,  procuring  subscriptions  to  its  stock,  pre* 
paring  by-laws  for  its  government,  and  the  like  —  will  not  be  re- 
garded as  a  waiver  of  the  defense,  or  as  an  estoppel  against  as- 
serting it,  for  these  are  things  proper,  and  to  some  extent  neces* 
sary,  to  be  done,  although  the  full  amount  of  stock  be  not  sub- 
scribed, but  that  his  acts  as  stockholder  or  director,  the  doing  of 
which  constitutes  a  part  of  the  business  for  which  the  corporation 
is  formed,  and  which  from  their  nature  assume  it  to  be  ready  for 
that  business,  and  evince  a  willingness  to  enter  upon  that  busi- 
ness, with  the  stock  already  subscribed,  will  be  sufficient 

Tested  by  this  rule,  the  defendant  had  waived  his  right  to  ob- 
ject that  the  whole  amount  of  stock  was  not  subscribed.  The 
enterprise  for  which  the  corporation  was  formed  was  the  erection 
and  maintenance  of  a  building  in  the  city  of  Minneapolis.  De- 
fendant was  one  of  its  first  board  of  directors.  He  was  present 
at  the  first  meetings  of  the  board,  and  took  an  active  part  in  the 
matter  of  selecting  a  site  for  the  building,  and  ascertaining  upon 
what  terms  a  site  could  be  purchased,  and  was  chairman  of  a 
committee  appointed  for  that  purpose,  reported  in  favor  of  a  par- 
ticular site,  and  voted  on  a  motion  in  favor  of  that  site  —  voted 
upon,  though  against,  a  motion  to  adopt  another  site.  It  was  not 
until  the  board  had  determined  upon  the  latter  site  that  he  made 
any  objection  that  the  stock  was  not  all  subscribed.  Up  to  that 
time  he  was  willing  the  directors  should  proceed  with  that  part  of 
the  business  of  the  corporation.  The  articles  of  incorporation  did 
not  provide  for  constructing  a  building  on  a  designated  site,  if  it 
could  be  obtained,  in  which  case  the  ascertaining  if  it  could  be 
got  might  be  deemed  preliminary  to  entering  on  the  business  of 
the  corporation ;  for  its  going  on  would  depend  on  that.  The 
articles  contemplated  the  erection  of  the  building  on  any  site  that 
the  corporation  might  select  and  purchase.  The  selection  of  the 
site  was  part  of  the  business  for  which  it  was  organized  —  as 
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mnch  80  as  the  parchase  after  the  selection,  or  constmcting  the 
building  after  the  purchase. 
Order  affirmed. 

Oorporatioiii — sabBoription  to  stock — parol  agreement  or  oonditftons. 
Bee  Ckwk  on  Stock  and  Stockholders,  ^  137, 188;  Upton  ▼.  Tribiloock,  91  XT.  S. 
45;  Swartwont  v.  Michigan,  etc.,  R.  Co.,  24  Mich.  889;  North  Carolina  R.  Co. 
▼.  Leach,  4  Jones  L.  840;  Kennebec,  eta,  R.  Co.  ▼.  Waters,  84  Me.  809. 


Allino  bt  al.  v.  Ward  si  al. 

(94  N.  B.  &  561;  —  111.  — .), 

1.  Corporations.  Liabiltft  of  Purchasers  of  "Treasury  Stock" 
Issued  as  Fully  Paid.  The  sabscribers  to  the  stock  of  a  corporation,  before 
aoy  thing  was  paid  thereon,  surrendered  it  to  the  corporation,  and  it  was  then 
sold  to  themselves  and  others  at  from  five  to  twenty  per  cent  of  its  face  and 
Iseaed  as  fally  paid.  The  pnrchasers  knew  that  the  corporation  only  received 
for  its  stock  the  amounts  which  they  severally  paid.  Held,  that  they  were 
liable  to  creditors  of  the  corperatlou  for  the  diflerence  between  the  par  value 
of  the  stock  and  the  amount  paid  therefor. 

2.  Liability  of  Subscribers  to  Stock  Surrendered  to  Corporation 
AND  Sold  by  It.  It  was  also  held  that  the  original  subscribers  for  the  stock 
were  not  jointly  liable  with  the  purchasers  thereof  for  the*  amount  unpaid 
thereon,  under  a  statute  which  made  the  assignor  and  assignee  of  stock  jointly 
liable  for  the  amount  unpaid  thereon,  the  said  subscribers  not  being  assignors 
of  the  stock. 

8.  Decree  Dissolving  Corporation.  On  a  bill  filed  by  creditors  against 
the  corporation  and  its  stockholders  to  reach  unpaid  subscriptions,  a  decree 
was  entered  which,  among  other  things,  dissolved  the  corporation.  It  ap- 
peared that  all  its  property  and  assets  were  gone  and  that  it  had  long  before 
ceased  to  do  business.    Held,  that  the  decree  was  proper. 

4.  Degree  AssBSSiNQ  Stockholders  A  Unit.  When  Reversed  as  to  One, 
Must  be  Reversed  as  to  All.  In  this  case  there  had  been  a  former  decree 
finding  the  amount  to  be  raised  from  unpaid  subscriptions  and  the  amount  to 
be  paid  by  each  stockholder.  On  the  appeal  of  certain  stoddiolders  this  de- 
cree was  reversed.  Subsequently  the  decree  now  appealed  from  was  entered, 
which  was  for  a  diiferent  amount.  Held,  that  an  appellant  from  the  last  de- 
cree, who  did  not  appeal  from  the  former  decree,  could  not  complain  of  the 
former  reversal  as  to  him,  especially  as  that  decree  required  him  to  pay  a 
larger  sum. 

HtUchinaon  *(&  Luff  for  appellants.     WaUer  M.  Howla/nd 
for  appellees. 
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Shops,  J.  This  bill  is  filed  by  and  in  behalf  of  creditors  of 
an  insolvent  corporation,  the  Papillon  Manufacturing  Company, 
against  its  stockholders,  to  subject  their  unpaid  suDscriptidns  for 
stock  to  the  payment  of  the  debts  of  the  company,  and  to  wind 
up  and  close  its  affairs.  Section  8  of  the  act  m  reference  to  cor- 
porations for  pecuniary  profit  (R.  S.,  chap.  32)  creates  a  liability 
against  stockholders  for  the  amount  unpaid  upon  their  capital 
stock.  That  section  provides :  ''  Each  stockholder  shall  be  liable 
for  the  debtaof  the  corporation  to  the  extent  of  the  amount  that 
may  be  unpaid  upon  the  stock  held  by  him,  to  be  collected  in  the 
manner  herein  provided."  And  further:  "No  assignor  of  stock 
shall  be  released  from  any  such  indebtedness  bv  reason  of  any  as- 
signment of  his  stock,  but  shall  remain  liable  therefor,  jointly 
with  the  assignee,  until  the  said  stock  shall  be  fully  paid  *  *  * 
Every  assignee  or  transferee  of  stock  shall  be  liable  to  the  com. 
pany  for  the  amount  unpaid  thereon  to  the  extent,  and  m  the 
same  manner,  as  if  he  had  been  the  original  subscriber."  Section 
25  of  the  act  provides  that,  ^'  if  any  corporation  or  its  authorized 
agents  shall  *  *  *  allow  any  execution  or  decree  of  any 
court  of  record  for  the  payment  of  money,  after  demand  made  by 
the  officer,  to  be  returned,  '  No  property  found,'  or  to  remain 
unsatisfied  for  not  less  than  ten  days  after  such  demand,  or  shall 
dissolve  or  cease  doing  business,  leaving;  debts  unpaid,  suits  in 
equity  may  be  brought  against  all  persons  who  are  stockholders 
at  the  time,  or  liable  in  any  way  for  the  debts  of  the  corporation, 
by  joining  the  corporation  in  such  suits;  and  each  stockholder 
may  be  required  to  pay  his  pro  rata  share  of  such  debts  or  liabil- 
ities, to  the  extent  of  the  unpaid  portion  of  his  stock,  after  ex- 
hausting the  assets  of  such  corporations."  These  two  sections, 
having  reference  to  the  same  subject  —  the  liability  of  stock- 
holders, and  the  remedies  by  which  to  enforce  the  same  —  should 
be  so  construed  that  each  may  stand,  and  effect  be  given  to  the 
provisions  of  each.  The  first  section  creates  the  liability  of  the 
stockholder,  and  defines  its  extent,  and  also  makes  his  assignee 
equally  and  jointly  liable  with  him.  Section  25  authorizes  cred- 
itors of  the  corporation  to  bring  suits  in  equity  against  the  cor- 
poration and  stockholders  to  enforce  the  liability,  of  the  latter,  if 
the  corporation  does,  or  fails  to  do,  any  act  subjecting  it  to  a  for- 
feiture of  its  charter,  or  fails  to  make  payment,  or  permits  execa- 
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tions  to  be  returned,  "No  property  found,"  after  demand  by  the 
officer,  or  shall  dissolve,  or  cease  to  carry  on  its  business  as  therein 
provided.    The  liability  of  the  stockholder  is  for  his  unpaid  stock. 

To  the  extent  it  is  unpaid,  he  is  liable  for  the  debts  and  obliga- 
tions of  the  corporation.  When  the  liability  is  once  discharged 
by  payment  to  the  corporation,  a  subsequent  assignee  or  purchaser 
will  take  the  stock  relieved  from  the  burden  imposed  by  the  stat- 
ute.   Thebus  v.  Smiley,  110  111.  316. 

The  first  assignment  of  error  presents  the  question  whether  the 
stock  of  appellants  was  not  full  paid-up  stock,  and,  therefore,  not 
liable  to  assessment.  It  appears  from  the  evidence  that  before 
the  issue  of  stock,  or  at  least  before  tlie  issue  of  the  stock  of  ap- 
pellants, part  of  the  capital  stock  was  transferred  upon  the  books 
of  the  company  to  the  company  itself,  apparently  under  the  be- 
lief that  the  company  thereby  became  the  legal  holder  and  owner 
thereof,  and  that  it  could  thereafter  be  put  upon  the  market  at 
less  than  its  par  value.  It  was,  therefore,  called  "  treasury  stock." 
On  this  theory  the  corporation  sold  a  great  portion  of  such  stock 
to  its  subscribers  at  prices  ranging  from  five  to  twenty  per  cent 
of  its  par  value.  On  February  12,  1883,  the  following  order  or 
resolution  was  entered  upon  the  books  of  the  corporation:  "On 
motion  of  Mr.  Nourse,  the  market  value  of  the  capital  stock  was 
placed  at  twenty  cents  per  dollar  until  further  notice."  Mr.  Hol- 
land testified  as  follows :  "  The  cash  payment  —  the  price  we 
had  sold  the  stock  at,  that  is  to  be  paid  in,  the  first  payment  — 
was  $10  a  share.  We  afterward  raised  the  price  to  $20  a  share 
—  twenty  paid  in.  The  market  price  was  fixed  under  the  by- 
laws." He  then  quotes  the  resolution  before  mentioned,  and  says: 
"  Stock  was  sold  under  that  order  to  Mr.  Ailing  and  to  Mr.  Clark. 
Prior  to  that  time,  we  had  sold  at  five  cents  and  ten  cents  on  the 
dollar.  I  sold  Mr.  Dunham  his  stock.  He  paid  ten  per  cent.'' 
Of  this  treasury  stock,  Clark,  Lotz  apd  Nourse  each  became  the 
holders  and  owners  or  subscribers  for  one  hundred  shares,  aggregat- 
ing one-half  of  the  capital  stock  of  the  company.  Appellants  now 
contend  that,  after  this  transfer  of  the  capital  stock  to  the  treas- 
ury of  the  corporation,  it  was  held,  and  might  be  sold,  as  any  other 
property  of  the  company,  and  that  they  purchased  their  stock,  in 
good  faith,  as  full-paid  stock,  and  that  they  are  not  liable  to  as- 
sessment under  the  statute.  It  is  also  contended  that  the  certifi- 
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cateB  of  stock  indicated  on  their  face  that  the  stock  was  paid-up 

stock.    These  certificates  read :     ^'  This  is  to  certify  that 

is  the  owner  of  one  hundred  shares  of  capital  stock  of  the  Pap* 
illon  Manafacturiog  Company,"  etc.  Receipts  were  given  to 
some  of  the  pnrcliasers,  one  of  which  reads :  "  Papillon  Mann- 
factnring  Co.,  60  Michigan  ave.  Chicago,  Feb.  16, 1883.  Will- 
iam G.  Hubbard,  Esq.  —  Dear  Sir :  I  hereby  acknowledge  the  re- 
ceipt of  your  ck.,  number  3,411,  five  hundred  dollars  ($500),  in 
full  for  one  hundred  shares  of  stock,  certificate  No.  47.  Yours 
respectfully,  L.  C.  F.  Lotz,  Treasurer."  The  question  does  not 
arise  here  between  the  corporation  and  its  stockholders,  but  be- 
tween the  insolvent  corporation  and  its  creditors.  In  Union  Mu- 
tual Life  Ins.  Co.  v.  Frear  Stone  Manuf  g  Co.,  97  111.  637,  it  was 
held  that  the  capital  stock  of  the  corporation  is  a  trust  fund  that 
the  directors  may  not  give  away  or  misappropriate  to  the  preju- 
dice of  parties  who  may  deal  with  the  corporation,  and  that  any  de- 
vice by  which  members  of  the  corporation  seek  to  avoid  the  lia- 
bility imposed  upon  them  by  law  is  void  as  to  creditors,  whether 
binding  or  not  as  between  themselves,  or  between  them  and  the 
corporation.  Nor  is  it  in  the  power  of  the  shareholders,  by  pri- 
vate agreement  with  the  corporation,  to  make  the  shares  of  the 
stock  non-assessable,  so  as  to  excuse  payment  of  such  stock  at  its 
par  value  as  against  creditors.  Melvin  v.  Insurance  Co.,  80  111. 
446 ;  Zirkel  v.  Opera  House,  79  111.  334.  The  law  sought  to  be 
enforced  in  this  case  is  intended  to  protect  persons  dealing  with 
corporations ;  and  it  should  not,  if  susceptible  of  any  other,  re« 
ceive  such  construction  as  will  defeat  the  intention  of  the  legisla- 
ture. It  is  dear  that  each  of  these  parties,  in  procuring  stock 
from  the  corporation,  knew  that  the  corporation  was  not  receiv- 
ing par  value  therefor.  They  purchased  stock,  and  took  it  of  the 
company,  at  from  one-twentieth  to  one-fifth  of  its  face  value, 
thereby  reducing  the  capital  of  the  company,  in  fact,  to  one-fifth 
or  one-twentieth  of  its  authorized  capital,  upon  the  faith  of  which 
the  public  were  authorized  to  deal  with  it.  The  plan  pursued  in 
this  case  was  but  a  device  to  evade  the  law,  and  to  defeat  its  use- 
ful and  wholesome  provisions.  Clark,  Lotz  and  Nourse  having 
each  subscribed  for  a  greater  number  of  shares  of  the  capital 
stock,  those  actually  taken  by  them  will  be  held  as  though  issued 
to  them  under  their  several  subscriptions,  and  they  cannot  be 
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heard  to  say  that  they  are  purchasers  from  the  corporation  of 
paid-up  stock.  They  caDnot  defeat  their  liability  to  the  creditors 
of  the  corporation  by  subscribing  for  the  stock,  and  then  surrend- 
ering it  to  the  corporation,  and  taking  it  from  the  corporation, 
which  they  controlled  and  managed,  at  a  tenth  or  a  twentieth  of 
its  value.  The  amount  paid  by  them  will,  in  equity,  be  treated 
as  a  payment  upon  their  stock ;  and  they  will  be  held  liable  for 
their  pro  rata  share  to  the  creditors  of  the  insolvent  corporation. 

It  is  also  claimed  that  the  decree  is  erroneous  for  the  reason  that 
Clark,  Lotz  and  Nourse  are  not  held  liable  for  all  of  the  stock ;  and 
appellants  say  and  insist  that  they  should  beheld  liable  jointly  with 
the  assignees  of  such  stock.  This  is  based  upon  section  8  of  the 
act,  which  is :  "  No  assignor  of  stock  shall  be  released  from  any 
such  indebtedness  by  reason  of  any  assignment  of  his  stock,  but 
shall  remain  liable  therefor  jointly  with  the  assignee,"  etc.  The 
answer  to  this  is  apparent.  They  subscribed  for  no  stock  which 
they,  or  either  of  them,  aJBsigned  to  other  stockholders.  To  create 
the  joint  liability  imposed,  they  must  have  assigned  stock  issued 
to  them  to  appellants,  or  to  other  persons  who  assigned  the  same. 
This  they  did  not  do,  but  returned  the  stock  to  the  corporation 
itself,  which  again  issued  the  same  to  appellant.  The  corporation 
itself  cannot  be  held  liable  jointly  with  the  subscriber  who  sur- 
renders his  stock  to  it.  If  there  was  any  doubt  in  respect  of  this 
point,  it  will  be  removed  by  a  reading  of  the  last  clause  of  the 
section  referred  to,  which  is:  ^^ Every  assignee  or  transferee  of 
stock  shall  be  liable  to  the  company  for  the  amount  paid  thereon/' 
etc.  It  is  manifest  that  it  was  not  intended,  by  this  provision,  to 
make  the  corporation  liable  to  itself  or  to  its  creditors.  It  is  al- 
ready  liable  to  them.  Clark,  Lotz  and  Nourse  never  in  fact  owned 
the  stock.  They  failed  to  take  it,  and  manifestly  never  intended 
to  take  and  pay  for  it ;  and  when  they  surrendered  their  i-iglit  to 
take  the  same,  and  it  was  turned  in  to  the  treasurer,  the  corpora- 
tion had  no  dealings  with  third  persons.  Before  the  corporation 
has  incurred  liabilities,  we  perceive  of  no  reason  why  it  may  not 
forfeit  stock  for  non-payment. 

It  is  next  complained  that  the  decree  is  erroneous  in  that  it 
dissolves  the  corporation.  All  its  property  and  assets  were  gone, 
and  it  had  long  ceased  to  transact  business.  It  was  already  de- 
funct ;   and  it  is  not  shown  that  it  bad  any  thing,  tangible  or  in- 
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tangible,  of  any  valae,  or  that  its  continued  eziatenoe  would  be  of 
the  slightest  advantage  to  any  of  its  stockholders.  It  is  not  seen 
that  the  decree  in  this  respect  was  prejudicial  to  appellants,  or 
that  the  corporation,  being  kept  alive,  coald  serve  any  useful  or 
proper  purpose.  If  it  was  here  complaining,  the  answer  would 
be  that  its  dissolution  was  authorized  by  the  statnte.  St.  Louis  & 
S.  C.  &  M.  Co.  V.  Sandoval,  C.  &  M.  Co.,  116  lU.  170;  5  K 
E.  Eep'r,  370. 

Appellant  Dunham  assigns  for  error  that  this  decree  was  im- 
properly rendered,  as  to  him,  for  the  reason  that  he  did  not  appeal 
from  the  first  decree  rendered,  which  was  reversed  upon  the  ap- 
peal of  others  in  the  appellate  court.  As  the  first  decrecTequired 
him  to  pay  a  much  greater  amount  than  the  present  decree  does 
it  is  not  observable  in  what  way  he  was  injured.  But,  aside  from 
this,  when  a  judgment  or  a  decree  is  a  unit,  a  reversal  at  the  in- 
stance of  one  party  operates  as  a  reversal  as  to  all.  In  this  case 
the  reversed  decree  found  the  whole  sum  to  be  raised  from  the 
unpaid  subscriptions,  and  the  part  each  defendant  was  to  con- 
tribute, and  its  reversal  made  it  necessary  to  find  a  different  gross 
sum  to  be  thus  raised.  This,  of  course,  changed  the  sum  each 
was  to  pay ;  and  a  reversal  upon  the  appeal  of  any  one  of  the  de> 
fendants  necessarily  vacated  the  decree  as  to  all.  '^  Where  there 
are  several  dependent  judgments,  and  the  principal  one  is  re> 
versed,  the  others  cannot  be  supported.^'  Jaques  v.  Cesar,  2 
Sannd.  lOlaa ;  McJilton  v.  Love,  13  HI.  486.  Where,  however, 
the  interest  of  the  several  parties  against  whom  a  judgment  and  a 
decree  is  rendered  are  several  and  independent,  a  reversal  will 
operate  only  in  favor  of  the  parties  who  procure  it.  Enosv. 
Capps,  12  m.  255 ;  Bees  v.  Chicago,  38  111.  323 ;  Kailroad  Co. 
V.  Reno,  123  111.  273  ;  14  K  E.  Kep'r,  195.  It  is  manifest 
that  this  appellant  cannot  complain  of  the  decree  in  this  respect. 
We  find  no  substantial  error  in  the  record,  and  the  judgment  of 
the  appellate  court  will  be  affirmed. 

Stockhcdden  —  liability  of  the  parohaaan  of  stook  fictttioiiflly.iflsaad  as 
fnUy  paid. —  This  qaestion  la  fuUj  oonaidered  in  note  to  Libbey  ▼.  Tobey, 
ante,  p.  281. 
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State  v.  Heidenhain. 

(7  80.  R.  6S1;  —  La.  Ann.  — .) 

1.  Municipal  Corporations.  Ordinances.  Smokino  nf  Strbet-Cars. 
The  ordiDanoe  adopted  by  the  ooandl  of  the  city  of  New  Orleane  prohibitiD^ 
smoking  in  the  street-cars  is  constitationai  and  valid. 

2.  The  police  power  delegated  to  the  dty  in  section  7  of  the  charter  gives 
ample  authority  for  the  enactment  of  the  ordinance. 

3.  Nuisance.  Power  op  City  Council  to  Determinb  What  is.  There 
is  mach  discretion  left  to  a  municipal  corporation  for  determining  what  is  a 
nuisance,  and  the  exercise  of  this  discretion  will  not  be  judicially  in terf erred 
with  unless  the  corporation  has  been  manifestly  unreasonable  and  oppressiver 
invaded  private  rights,  and  transcended  the  authority  granted  to  it. 

4.  To  determine  what  a  nuisance  is,  is  a  question  of  fact. 

5.  The  city  council  of  New  Orleans,  to  a  certain  extent,  Is  vested  with 
legislative  authority ;  and  it  is  vested  with  that  discretion,  within  its  authority, 
common  to  all  legislative  bodies.  Within  the  exercise  of  this  legislative  dis- 
cretion, it  has  authority  to  determine  what  is  a  nuisance,  and  to  pass  the  nec- 
essary ordinances  to  suppress  it. 

Henry  Heidenhain^  E,  H,  McCaJHb  and  ChriauLt  Farra/r  for 
appellant.    F.  McC.  Hyman  for  the  state. 

MoEnebt,  J.  The  defendant  appeals  from  a  conviction  by  the 
first  recorder's  court  of  the  city  of  New  Orleans  for  a  violation 
of  ordinance  No.  4,197,  adopted  January  2,  1890.  For  two  dis- 
tinct and  separate  violations  of  the  ordinance,  he  was  for  each 
violation  sentenced  to  pay  a  fine  of  $25,  or  suffer  thirty  days* 
imprisonment.  The  ordinance  is  as  follows  :  "  Whereas,  the  cus- 
tom of  permitting  smoking  in  the  street-cars  of  this  city  is  a 
most  vile  and  objectionable  one  to  the  majority  of  our  citizens, 
especially  to  the  ladies,  who  are  entitled  to  that  courtesy  and  con- 
sideration due  to  their  sex  ;  and  whereas,  this  alone,  of  all  the 
cities  of  the  Union,  allows  such  a  discomfort  to  those  of  its  citi- 
zens who  ride  in  the  public  cars :  Be  it  resolved  that,  from  and 
aflcr  the  promulgation  of  this  ordinance,  smoking  in  any  street- 
car of  this  city  is  hereby  prohibited,  and  shall  hereafter  be  con- 
sidered as  a  misdemeanor,  and  any  one  so  offending,  or  any  driver 
of  a  street-car  who  permits  such  an  offense,  shall  be  fined  not  less 
than  $5,  nor  more  than  $25,  or  imprisoned  not  less  than  five  days, 
or  more  than  thirty  days,  recoverable  by  the  recorder  of  the  dis- 
trict in  which  the  offense  shall  be  committed.    And  be  it  further 
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resolved,  that  one-half  of  any  money  thus  recovered  shall  be  the 
property  of  the  party  giving  such  information  and  testimony  to 
the  recorder  as  will  lead  to  the  conviction  of  the  offender.  Be  it 
further  resolved,  that  all  laws  or  parts  of  laws  in  conflict  with  the 
above  be,  and  the  same  are  hereby,  repealed.  Adopted  by  the 
'  council  of  the  city  of  New  Orleans,  January  2,  1890." 

The  defense  is  (1)  the  unconstitutionality  of  the  ordinance; 
(2)  that  the  city  of  New  Orleans  is  without  power  or  authority, 
under  her  charter,  to  pass  such  an  ordinance ;  (3)  that  the  ordi- 
nance in  question  is  vague,  indefinite  and  insnificient  in  its  terms, 
and  does  not  define  what  acts  shall  constitute  a  violation  or  in- 
fringement ;  (4)  that  it  imposes  upon  the  drivers  of  street-cars 
duties  and  functions  beyond  the  powers  of  the  common  council. 

The  ordinance  does  not  deprive  the  defendant  of  personal  lib- 
erty, nor  does  it  invade  any  right  of  private  property.  Smoking 
is  not  made  an  offense,  but  it  is  prohibited  only  in  a  certain  desig- 
nated place. 

The  third  and  fourth  grounds  are  without  merit.  The  ordi- 
nance makes  it  specifically  an  offense  to  smoke  in  a  street-car. 
The  street-car  drivers  and  the  car  companies  are  not  complaining 
of  the  ordinance. 

The  several  street-railroad  companies  have  adopted  the  above 
ordinance  as  a  part  of  their  regulations,  and  prohibited  smoking 
in  all  their  cars  immediately  after  the  passage  of  the  ordinance. 
When  the  defendant  entered  the  car,  there  was  conspicuously 
displayed  a  card  notifying  him  that  smoking  was  prohibited  in 
that  particular  car. 

A.  nuisance  belongs  to  ^'  that  class  of  wrongs  that  arise  from 
the  unreasonable,  unwarrantable  or  unlawful  use  by  a  person  of 
his  own  property,  real  or  personal,  or  from  his  own  improper,  in- 
decent or  unlawful  personal  conduct,  working  an  obstruction  of 
or  injury  to  a  right  of  another,  or  of  the  public,  and  producing 
such  material  annoyance,  inconvenience,  discomfort  or  hurt  that 
the  law  will  presume  a  consequent  damage."  Wood  Nuis.,  §  1. 
There  is  no  doubt  of  the  fact  that  smoking  in  the  street-cars  in 
the  city  of  New  Orleans  had  caused  to  a  great  majority  of  the 
people  using  them  material  annoyance,  inconvenience  and  dis- 
comfort. This  is  particularly  so  in  the  winter  season,  when  the 
cars  are  closed.    There  is  not  only  discomfort,  but  positive  danger 
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to  hoaltb,  from  the  contaminated  air.  The  record  eetablishee  these 
facts.  Smoking,  in  itself,  is  not  to  be  condemned  for  any  reason 
of  public  policy.  It  is  agreeable  and  pleasant  —  almost  indispen- 
sable —  to  those  who  have  acquired  the  habit ;  but  it  is  distaste- 
ful aAd  offensive,  and  sometimes  hnrtfnl  to  those  who  are  com- 
pelled to  breathe  the  atmosphere  impregnated  with  tobacco  in 
close  and  confined  places.  There  are  many  other  habits  in  man- 
ners and  conduct  which  in  some  localities  and  places  are  not  ob- 
jectionable to  the  public,  but  when  committed  elsewhere  may 
become  offensive,  and  the  sabject  of  penal  municipal  legislation. 
Smoking  may  be  classed  among  these  subjects  of  legislation  by 
the  municipal  corporation. 

The  police  power  delegated  to  the  city  of  New  Orleans  in  its 
charter  gave  ample  authority  to  the  city  to  maintain  its  cleanness 
and  health;  to  maintain  good  sanitary  conditions  in  the  streets, 
public  places  and  buildings ;  to  suppress  all  nuisances ;  aud  to 
impose  a  fine  and  imprisonment  for  the  violation  of  ordinances 
^enacted  in  pursuance  of  this  delegated  power.  Section  7,  act  20 
of  1882.  The  authority  to  abate  nuisances  is  a  part  of  the  police 
power  vested  in  all  large  and  populous  cities.  To  determine 
what  is  a  nuisance  is  a  question  of  fact. 

The  city  council  of  New  Orleans  is,  to  a  limited  extent,  clothed 
with  legislative  authority ;  and  it  is  vested  with  that  discretien 
within  its  powers  common  to  all  legislative  bodies.  Within  the 
exercise  of  this  legislative  discretion,  it  has  the  authority  to  deter- 
mine what  is  a  nnisance,  and  to  enact  the  necessary  ordinances  to 
suppress  it.  Kennedy  v.  Phelps,  10  La.  Ann.  227 ;  Mayor,  etc., 
v.  Oerspacb,  33  La.  Ann.  1011.  Much  is,  therefore;  left  to  tiie 
discretion  of  the  municipal  corporation  in  determining  what  is  a 
nuisance,  and  the  discretion  thus  exercised  will  not  be  judicially 
interfered  with  unless  the  corporation  has  been  manifestly  unrea- 
sonable and  oppressive,  invaded  private  rights,  and  transcended 
the  power  given  to  it.  Dill.  Mun.  Corp.,  §  379.  In  the  instant 
case,  no  private  right,  either  of  person  or  of  property,  has  been 
violated  or  invaded.  The  city  council,  in  passing  the  ordinance, 
did  not  transcend  its  powers.  It  had  authority  under  sec- 
tion 7  of  its  charter,  to  provide  for  the  public  health.  It  can, 
therefore,  require  in  public  places,  theaters,  halls,  etc.,  that  there 
shall  be  ventilation  for  a  supply  of  fresh  air ;  and  in  order  to  pre- 
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serve  the  pablic  order  and  health,  and  under  the  general  police 
authority  in  said  section  7,  it  can  compel  the  owner  of  pablic 
halls  and  theaters  to  provide  means  to  prevent  fire,  and  to  provide 
fire-escapes  in  case  of  fire,  and,  in  pursuance  of  the  same  power, 
it  can,  in  order  to  preserve  pure  and  fresh  air  in  crowded  halls, 
and  to  prevent  fire,  prohibit  smoking  in  the  same.  The  same 
authority  and  the  same  reasons  apply  in  the  prohibition  of  smoking 
in  street-railway  cars.  It  is  essential  to  health  and  to  comfort  to 
have  pure  air  in  them  as  in  any  other  crowded  place. 

The  facts  in  the  case  of  State  v.  Bright,  38  La.  Ann,  1,  have 
no  application  to  this  case.  The  former  involved  the  question  of 
the  power  of  the  city  to  punish  a  property-owner  for  not  keeping 
his  sidewalks  clean  and  in  repair.  This  court  decided  that  there 
was  no  authority  for  the  city  to  declare  the  failure  to  raise  and 
repair  the  sidewalks  a  misdemeanor,  and  to  fix  a  penalty  to  the 
same,  as  there  was  an  absence  of  such  authority  in  section  7  of 
the  charter. 

The  city  council  had  ample  authority,  under  section  7  of  the' 
charter  to  enact  the  ordinance  under  which  the  defendant  was 
convicted. 

Judgment  affirmed. 
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(19  Ati.  B.  IIOB;  ~  N.  J.  L. .) 

X,  HoBSB  Railboads.  Injury  to  Child.  Imputed  Neolioencb.  An 
infant  of  tender  years  is  not  to  be  charged  with  the  negligence  of  the  person 
having  it  in  charge. 

2.  The  plaintiff,  about  two  years  of  age,  being  under  the  care  of  her  adult 
sister,  wandered  onto  the  track  of  a  horse-railroad,  and  was  there  run  over 
by  the  carelessness  of  the  driver  of  the  car.  Held,  that  plaintiff's  right  of 
action  was  not  lost  even  if  the  sister's  carelessness  of  supervision,  in  part,  was 
the  cause  of  her  injury. 

THE  plaintiff  was  a  child  two  years  of  age.  She  was  in  the 
custody  of  her  sister,  who  was  twenty-two.  The  former, 
being  left  by  hei-self  for  a  few  minutes,  got  upon  the  railroad  track 
of  the  defendant,  and  was  hurt  by  the  car.  The  occurrence  took 
place  in  a  public  street  of  the  village  of  Fhillipsburgh.    The  care- 
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lessness  of  the  defendant  was  manifest,  as  at  the  time  of  the  acci- 
dent there  was  no  one  in  charge  of  the  horse  drawing  the  car ;  the 
driver  being  in  the  car,  collecting  fares.  The  circuit  judge  sub- 
mitted the  three  following  propositions  to  this  court  for  its  advis- 
ory opinion,  viz.:  "  First,  whether  the  negligence  of  the  persons 
in  charge  of  the  plaintiff,  an  infant  minor,  should  be  imputed  to 
the  'said  plaintiff ;  second,  whether  the  conduct  of  the  persons  in 
charge  of  the  plaintiff  at  the  time  of  the  injury  complained  of  was 
not  so  demonstrably  negligent  that  the  said  circuit  court  should 
have  nonsuited  the  plaintiff,  or  that  the  court  should  have  directed 
the  jury  to  find  for  the  defendant ;  third,  whether  a  new  trial 
ought  not  to  be  granted  on  the  ground  that  the  damages  awarded 
are  excessive." 

Shipman  dk  San  for  plaintiff.     William  R.  Morrow  for  de- 
fendant. 

Beaslbt,  0.  J.  (after  stating  the  facts  as  above).  There  is  but 
a  single  question  presented  by  this  case,  and  that  question  plainly 
stands  among  the  vexed  questions  of  the  law.  The  problem  is 
whether  an  infant  of  tender  years  can  bo  vicariously  negligent,  so 
as  to  deprive  itself  of  a  remedy  that  it  would  otherwise  be  entitled 
to.  In  some  of  the  American  states  this  question  has  been  an- 
swered by  the  courts  in  the  affirmative,  and  in  others  in  the  neg- 
ative. To  the  former  of  these  classes  belongs  the  decision  in  Hat- 
field V.  Roper,  reported  in  21  Wend.  615.  This  case  appears  to 
have  been  one  of  first  impression  on  this  subject ;  and  it  is  to  be 
regarded  not  only  as  the  precursor,  but  as  the  parent,  of  all  the 
cases  of  the  same  strain  that  have  since  appeared.  The  inquiry 
with  respect  to  the  effect  of  the  negligence  of  the  custodian  of 
the  infant,  too  young  to  be  intelligent  of  situations  and  circum- 
stances, was  diretly  presented  for  decision  in  the  primary  case  thus 
referred  to;  for  the  facts  were  these,  viz.:  The  plaintiff,  a  child, 
of  about  two  years  of  age,  was  standing  or  sitting  in  the  snow  in 
a  public  road,  and  in  that  situation  was  run  over  by  a  sleigh  driven 
by  the  defendants.  The  opinion  of  the  court  was  that,  as  the 
child  was  permitted  by  its  custodian  to  wander  into  a  position  of 
such  danger,  it  was  without  remedy  for  the  hurts  thus  received 
unless  they  were  voluntarily  inflicted,  or  were  the  product  of 
VOL.  u.— 98 
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gross  carelessness  on  the  part  of  the  defendants.  It  is  obvicms 
that  the  judicial  theory  was  that  the  infant  was,  through  the  me- 
dium of  its  custodian,  the  doer,  in  part,  of  its  own  misfortune,  and 
that  consequently,  by  force  of  the  well-known  rule  under  such 
conditions,  he  had  no  right  to  an  action.  This,  of  course,  was 
visiting  the  child  for  the  neglect  of  the  custodian ;  and  such  in- 
fliction is  justified  in  the  case  cited  in  this  wise:  "An  infant," 
says  the  court,  '^  is  not  sui  juris.  He  belongs  to  another,  to  whom 
discretion  in  the  care  of  his  person  is  exclusively  confided.  That 
person  is  keeper  and  agent  for  this  purpose ;  and,  in  respect  to 
third  persons,  his  act  must  be  deemed  that  of  the  infant;  his  neg- 
lect, the  infant's  neglect."  It  will  be  observed  that  the  entire 
context  of  this  quotation  is  the  statement  of  a  single  fact,  and  a 
deduction  from  it ;  the  premise  being  that  the  child  must  be  in  ^ 
the  care  and  charge  of  an  adult,  and  the  inference  being  that  for 
that  reason  the  neglects  of  the  adult  are  the  neglects  of  the  in- 
fant. But  surely  this  is  conspicuously  a  non  sequitur.  How 
does  the  custody  of  the  infant  justify  or  lead  to  the  imputation  of 
another's  fault  to  him?  The  law,  natural  and  civil,  puts  the  in- 
fant  under  the  care  of  the  adult ;  hut  how  can  this  right  to  care 
for  and  protect  be  construed  into  a  right  to  waive  or  forfeit  any  of 
the  legal  rights  of  the  infant  %  The  capacity  to  make  such  waiver 
or  forfeiture  is  not  a  necessary  or  even  convenient  incident  of  this 
office  of  the  adult,  but  on  the  contrary  is  quite  inconsistent  with 
it ;  for  the  power  to  protect  is  the  opposite  of  the  power  to  harm, 
either  by  act  or  omission.  In  this  case,  in  21  Wend.  615,  it  is 
evident  that  the  rule  of  law  enunciated  by  it  is  founded  in  the 
theory  that  the  custodian  of  the  infant  is  the  agent  of  the  infant. 
But  this  is  a  mere  assumption,  without  legal  basis;  for  such  cus- 
todian is  the  agent,  not  of  the  infant,  but  of  the  law.  If  such 
supposed  agency  existed,  it  would  embi'ace  many  interests  of  the 
infant,  and  could  not  be  confined  to  the  single  instance  when  an 
injury  is  inflicted  by  the  co-operative  tort  of  the  guardian.  And 
yet  it  seems  certain  that  such  cnstodian  cannot  surrender  or  impair 
a  single  right  of  any  kind  that  is  vested  in  the  child,  nor  impose 
any  legal  burden  upon  it.  If  a  mother,  traveling  with  lier  child 
in  her  arms,  should  agree  with  a  railway  company  that,  in  case  of 
an  accident  to  such  infant  by  reason  of  the  joint  negligence  of 
herself  and  the  company,  the  latter  should  not  be  liable  to  a  sm't 
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by  the  child,  siicli  ati  engagement  would  be  plainly  invalid  on  two 
grounds :  First,  the  contract  would  be  contra  honos  mores;  and, 
second,  because  the  mother  was  not  the  agent  of  the  child  author- 
ized to  enter  into  the  agreement.  Nevertheless  the  position  has 
been  deemed  defensible  that  the  same  evil  consequences  to  the 
infant  will  follow  from  the  negligence  of  the  mother,  in  the 
absence  of  such  supposed  contract,  as  would  have  resulted  if  such 
contract  should  have  been  made,  and  should  have  been  held  valid. 
In  fact,  this  doctrine  of  the  imputability  of  the  misfeasance  of 
the  keeper  of  a  child  to  the  child  itself  is  deemed  to  be  a  pure  in- 
terpolation into  the  law;  for,  until  the  case  under  criticism,  it 
was  absolutely  unknown,  nor  is  it  sustained  by  legal  analogies. 
Infants  have  always  been  the  particular  objects  of  the  favor  and 
protection  of  the  law.  In  the  language  of  an  ancient  authority, 
this  doctrine  is  thus  expressed  :  "  The  common  principle  is  that 
an  infant,  in  all  things  which  sound  in  his  benefit,  shall  have 
favor  and  preferment  in  law  as  well  as  another  man,  but  shall  not 
be  prejudiced  by  any  thing  to  his  disadvantage."  9  Vin.  Abr. 
374.  And  it  would  appear  to  be  plain  that  nothing  could  be 
more  to  the  prejudice  of  an  infant  than  to  convert,  by  construc- 
tion of  law,  the  connection  between  himself  and  his  custodian  into 
an  agency  to  which  the  harsh  rule  of  respondeat  superior  should 
be  applicable.  Ti»e  answerableness  of  the  principal  for  the  au- 
thorized acts  of  his  agent  is  not  so  much  the  dictate  of  natural 
justice  as  of  public  policy,  and  has  arisen,  with  some  propriety, 
from  the  circumstances  that  the  creation  of  the  agency  is  a  volun- 
tary act,  and  that  it  can  be  controlled  and  ended  at  the  will  of  its 
creator.  But  in  the  relationship  between  the  infant  and  its  keeper 
all  these  decisive  characteristics  are  wholly  wanting.  The  law 
imposes  the  keeper  upon  the  child,  who,  of  course,  can  neither 
control  nor  remove  him;  and  the  injustice,  therefore,  of  making 
the  latter  responsible  in  any  measure  whatever  for  the  torts  of  the 
former  would  seem  to  be  quite  evident.  Such,  subjectivel}',  would 
be  hostile  in  every  respect  to  the  natural  rights  of  the  infant,  and 
consequently  cannot  with  any  show  of  reason  be  introduced  into 
that  provision  which  both  necessity  and  law  establish  for  his  pro- 
tection. Nor  can  it  be  said  that  its  existence  is  necessary  to  give 
just  enforcement  to  the  rights  of  others.  When  it  happens  that 
both  the  infant  and  its  custodian  have  been  injured  by  tlie  co-op- 
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erative  n^ligence  of  such  caBtodian  and  a  third  party,  it  6eem& 
reasonable,  at  least  in  some  d^ree,  that  the  latter  should  be  en- 
abled to  saj  to  the  custodian:  *^  You  and  I,  by  our  common  care- 
lessness, have  done  this  wrong,  and,  therefore,  neither  can  look  to 
the  other  for  redress."  But  when  such  wrong-doer  says  to  the 
infant :  *^  Your  guardian  and  I,  by  our  joint  misconduct,  have 
brought  this  loss  upon  yon  ;  consequently,  yon  have  no  right  of 
action  against  me,  but  you  must  look  for  indemnification  to  your 
guardian  alone" —  a  proposition  is  stated  that  appears  to  be  with- 
out any  basis  either  in  good  sense  or  law.  The  conversion  of  the 
infant,  who  is  entirely  free  from  fault,  into  a  wrong-doer,  by  im- 
putation, is  a  logical  contrivance  uncongenial  with  the  spirit  of 
jurisprudence.  The  sensible  and  legal  doctrine  is  this :  An  infant 
of  tender  years  cannot  be  charged  with  negligence,  nor  can  he  be 
80  charged  with  the  commission  of  such  fault  by  su'bstitution,  for 
he  is  incapable  of  appointing  an  agent,  the  consequence  being 
that  ho  can  in  no  case  be  considered  to  be  the  blameable  cause, 
either  in  whole  or  in  part,  of  his  own  injury.  There  is  no  injus- 
tice nor  liardship  in  requiring  all  wrong-doers  to  be  answerable  to 
a  person  who  is  incapable  either  of  self-protection,  or  of  being  a 
participator  in  their  misfeasance,  ^or  is  it  to  be  overlooked  that 
the  theory  here  repudiated,  if  it  should  be  adopted,  would  go  the 
length  of  making  an  infant  in  its  nurse^s  arms  answerable  for  all 
the  negligences  of  such  nurse  while  thus  employed  in  its  service. 
Every  person  so  damaged  by  the  careless  custodian  would  be  en> 
titled  to  his  action  against  the  infant.  If  the  neglect  of  the  guar- 
dian is  to  bo  regarded  as  the  neglect  of  the  infant,  as  was  asserted 
in  the  New  York  decision,  it  would,  from  logical  necessity,  follow 
that  the  infant  must  indemnify  those  who  should  be  harmed  by 
such  neglect.  That  such  a  doctrine  has  never  prevailed  is  con- 
clusively shown  by  the  fact  that  in  the  reports  there  is  no  indica- 
tion that  such  a  suit  has  ever  been  brought. 

It  has  already  been  observed  that  judicial  opinions  touching  the 
subject  just  discussed  are  in  a  state  of  direct  antagonism,  and  it 
would,  therefore,  serve  no  useful  purpose  to  refer  to  any  of  them. 
It  is  sufficient  to  say  that  the  leading  text-writers  have  concluded 
that  the  weight  of  such  authority  is  adverse  to  the  doctrine  that 
an  infant  can  become  in  any  wise  a  tort-feasor  by  imputation.  1 
Shear.  &  R.  Neg.,  §  75  ;  Whart.  Neg.,  §  311 ;  2  Wood  Ry.  Law, 
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1284.    In  our  opinion,   the  weight  of  reason  is  in   the  same 
scale. 

It  remains  to  add  that  we  do  not  think  the  damages  so  excessive 
as  to  place  the  verdict  under  judicial  control.  Let  the  circuit 
court  be  advised  to  render  judgment  on  the  finding  of  the  jury. 

Imputed  negligence.—  See  Weil  v.  Dry  Dock,  etc.,  B.  Co.,  1  Am.  B.  R.  k 
Ck>rp.  Rep.  374;  Michigan  City  v.  Boeckling,  1  Am.  R.  R.  &Corp.  Rep.  446,  and 
note;  Chicago  City  By.  Co.  y.  Wilcox  (m.),  24  N.  E.  Rep'r,  419. 


Birmingham  Mineral  R.  Co.  v.  Smith. 

a  So.  R.  834;  89  AIm.  806.) 

1.  Bhinbnt  Domain.  Evidence.  Owner^bRbtxtrn  to  the  Tax  Assessor. 
Where  a  person  is  required  by  law  to  make  a  return  of  bis  property  ander 
oath  to  the  tax  assessor  with  the  value  of  the  same,  such  return  is  admissible  as 
iudependent  evideuce  of  value  as  against  the  owner  in  a  proceeding  to  condemn 
a  portion  of  the  property  embraced  in  such  return. 

SewiUy  WaUker  <&  Porter  for  appellant.  W,  0.  Ward  for 
appollee. 

Olopton,  J.  In  a  proceeding  instituted  by  appellant  to  con- 
demn a  right  of  way  over  the  land  of  appellee,  and  to  determine 
the  compensation  to  which  he  is  entitled,  the  former  introduced 
in  evidence  the  assessment  rendered  by  the  latter  to  the  tax 
assessor,  sworn  to  by  him,  in  which  the  land  in  question  was 
h'sted  and  its  value  estimated  at  $3,400  for  taxation  for  the  year 
1888.  Appellee  testified  that  the  tract  of  land  was  worth,  at  the 
time  the  award  of  compensation  was  made,  in  December,  1887, 
by  the  commissioners  appointed  by  the  judge  of  probate,  and,  at 
the  time  of  the  trial,  $1,000  per  acre ;  the  tract  containing  thirty, 
four  acres.  The  valuation  in  the  assessment  was  made  as  of  the 
Ist  day  of  January,  1888. 

The  sole  question  in  the  case  arises  on  the  following  charge, 
given  by  the  court  at  the  instance  of  the  appellee:  ''The  tax 
assessment  offered  in  evidence  in  this  case  can  have  no  effect 
except  to  discredit  the  defendant.  Smith,  as  a  witness  in  this  case." 
The  charge,  in  effect,  declares  that  the  land-owner's  sworn  valua- 
tion of  the  land  for  the  parpoee  of  taxation  is,  in  oondemnatioa 
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proceedings,  incompetent  as  independent  evidence  of  value,  and 
limits  its  effect  to  the  purpose  of  impeachment.  Such  is  the 
statement  of  the  rule  in  6  Am.  &  Eng.  Cyclop.  Law,  622,  citing 
Kailroad  Co.  v.  Henry,  8  Nev.  165,  where  it  is  said  that  the 
estimate  for  taxation,  though  sworn  to  by  the  land-owner,  "could 
have  no  weiglit  in  determining  the  value  of  the  property  in 
question,  incompetent  in  fact  for  that  purpose,  though  perhaps 
admissible  to  tend  to  contradict  his  testimony  in  chief."  TJie 
elementary  authors  state  the  rule  in  varied  and  qualified  phrase- 
ology. In  Lewis  Em.  Dom.,  §  448,  it  is  thus  stated:  "The 
assessment  of  property  for  taxation  being  made  for  another 
purpose,  and  not  at  the  instance  of  either  party,  and  not  usually 
at  the  market  value  of  the  property,  is  not  admissible  as  evidence 
of  value  in  condemnation  proceedings;"  citing  Railway  Co.  v. 
Eddy,  42  Ark.  527,  and  Brown  v.  Railroad  Co.,  5  Gray,  35.  In 
the  first  case  it  was  held  not  to  be  error  to  exclude  from  the  jury 
the  vahiation  of  the  land  made  by  the  assessor  for  the  purposes  of 
taxation  on  the  ground  that,  being  made  for  a  different  purpose, 
it  is  not  a  fair  criterion  of  its  market  value ;  and  in  the  second 
case  the  court  says :  "  It  is  also  questionable  whether  any 
valuation  made  for  the  special  purpose  of  taxation,  and  that  some 
years  previously  to  the  assessment  of  damages  by  the  jury,  could 
be  a  useful  or  proper  aid  to  the  jury  in  fixing  the  value 
of  the  land,  or  the  damages  sustained  by  the  petitioner  on 
the  location  of  the  road."  We  have  fully  mentioned  these 
various  statements  of  the  principle  for  the  reason  that  our 
attention  has  been  called  to  them  as  sustaining  the  legal  propo- 
sition of  the  charge,  and  for  the  further  reason  that,  under 
our  mode  of  assessment,  we  cannot  adopt  the  rule  as  thus  stated, 
though  no  case  has  been  found  expressly  asserting  the  competency 
of  the  owner's  sworn  return  as  independent  evidence  of  values. 

By  the  revenue  law  every  person  liable  to  taxation  is  required 
to  render  to  the  assessor  all  the  items  of  property,  and  the  value 
of  each  item,  upon  which  he  is  liable  to  be  taxed.  From  this  list 
the  assessor  makes  out  the  assessment,  on  which  tax  payer  is  re- 
quired to  subscribe  an  affidavit  that  the  list  returned  by  him  to 
the  assessor  "  contains  a  full  and  true  statement  of  the  property 
and  other  sjibjects  of  taxation  with  which  he  is  chargeable,  and  of 
the  value  thereof."    Code,  §§  470-486.    The  value  to  be  stated 
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16  the  market  value  in  money.  It  is  true  the  assesaor  is  not  bound 
by  the  owner's  valuation,  bat  may  himself  ascertain  and  determine 
^  the  value  according  to  his  best  judgment,  from  information, 
inspection  or  otherwise ;  but  the  owner  is  required  in  the  first 
instance  to  return  a  verified  valuation.  A  universal  rule  is  that 
the  admissions  and  declarations  of  a  party  are  admissible  in 
evidence  against  him.  On  this  rule  it  has  been  held  that 
the  declarations  of  the  owner  as  to  the  value  of  the  land  are  com- 
petent as  independent  evidence  against  him  in  condemnation  pro- 
ceedings—  as  evidence  bearing  upon  the  value  of  the  property. 
Railroad  Co.  v.  Ranck,  78  Penn.  St.  454;  Power  v.  Railroad  Co., 
56  Ga.  471. 

In  Mills  Eminent  Domain,  §  172,  the  author  states  the  rule 
as  follows :  "  The  valuation  made  by  the  assessor  for  purposes 
of  taxation  is  not  admissible  in  evidence,  the  determination  of 
value  having  been  made  for  a  diflPerent  purpose.  Nor  is  the  re- 
turn made  by  the  owner  conclusive  upon  him,  but  is  perhaps  ad- 
missible  to  contradict  his  evidence  in  chief ; "  which  implies  that 
its  admissibility  is  questionable. 

That  the  valuation  made  by  the  assessor  for  purposes  of  taxa- 
tion, in  which  the  owner  does  not  participate,  is  inadmissible,  is 
unquestionably  correct,  on  well-settled  principles.  But  we  are 
unable  to  discover  any  sound  reason  or  principle  on  which  it  can 
be  held  that  the  owner's  sworn  valuation  of  the  land,  for  whatever 
purpose  made,  is  incompetent  as  independent  evidence  of  value 
against  him;  why  it  should  be  regarded  an  exception  to  the 
general  rule.  The  compensation  to  which  he  is  entitled,  or  the 
amount  of  damages  which  he  will  sustain,  is  the  question  involved 
in  such  cases,  and  a  material  element  of  the  damages  is  the  differ- 
ence between  the  value  of  the  land  before  the  right  of  way  is 
taken,  and  its  value  after  being  taken.  If  his  unsworn  declara- 
tions and  admissions  are  admissible  against  him,  certainly  his  es- 
timate of  the  value  made  under  the  solemnity  of  an  oath,  is 
equally  admissible  as  a  declaration  or  admission.  Such  valuation 
is  not  conclusive  upon  him,  but  dependent  for  its  weight  upon 
-   the  circumstances. 

The  court  erred  in  giving  tlie  charge. 

Reversed  and  remanded. 
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Bminent  domain  —  admiMions  of  the  owner  as  to  Talne.  —  In  a  proceed, 
ing  to  condemn  property  for  public  use  the  statements  or  admissions  of  the 
owner  as  to  its  value  are  competent  evidence  against  him,  upon  the  same  prin- 
ciples and  subject  to  the  same  conditions  and  limitations  as  in  other  caoea 
where  the  value  of  property  is  in  issue.  Central  Branch  U.  P.  R.  Co.  v.  An- 
drews, 87  Kans.  162 ;  East  Brandy  wine,  etc.,  R.  Co.  v.  Ranck,  78  Penn.  St.  454; 
Hobart  v.  County  of  Plymouth,  100  Mass.  159  ;  Paine  v.  Woods,  106  Mass. 
160 ;  Lawrence  v.  Boston,  119  Mass.  126  ;  Chase  v.  Worcester,  108  Mans.  60; 
Matter  of  New  York,  etc.,  R.  Co.,  88  Hun,  281  ;  Bast  Pennsylvania,  etc,  R. 
Co.  V.  Hiester,  40  Penn.  St.  53;  Chicago,  etc.,  R.  Co.  v.  Catholic  Bishop,  lid 
111.  525. 


.  Lord  v.  Msadyillb  Water  Co. 

(19  Atl.  R.  1007;  135  Penn.  St.  1».) 

1.  Watbb  Companies.  Riparian  Rights.  The  defendant  company  par- 
chased  an  acre  of  land  upon  which  was  a  spring,  which  had  been  accustomed 
to  flow  over  the  plaintiff's  land.  The  company  diverted  the  spring  for  the 
purpose  of  supplying  a  village  with  water.  Held,  that  the  company,  though 
clothed  with  the  power  of  eminent  domain,  acquired  no  right  to  the  water  ex- 
cept as  a  riparian  proprietor,  and  could  not  divert  it  without  a  condemnation. 
A  judgment  in  trespass  affirmed. 

Pearson  Church  for  appellant.  Geo.  F.  Davenport  for  ap- 
pellee. 

Paxson,  0.  J.  We  need  not  discuss  the  qaestiou  presented  by 
the  second  assignment,  for  the  reason  that  an  examination  of  the 
testimony  shows  conclusively  that  the  jury  did  not  give  punitive 
damages.  The  verdict,  $41,  is  within  the  range  of  the  undis- 
puted testimony. 

The  remaining  assignments  refer  to  the  charge  of  the  court  and 
the  answers  to  points.  It  is  not  essential  to  consider  them  sepa- 
rately. We  can  better  dispose  of  them  by  giving  our  views  gen- 
erally upon  the  law  of  the  case.  This  was  an  action  of  trespass, 
brought  by  Mrs.  Lord,  a  married  woman,  against  the  Meadville 
Water  Company,  to  recover  damages  for  the  diversion  of  a  stream 
of  water  which,  before  the  injury  complained  of,  flowed  over  her 
land.  The  Meadville  Water  Company,  appellants,  was  incor- 
porated under  the  act  of  1874,  and,  it  was  alleged,  had  the  right 
of  eminent  domain  for  the  purpose  of  supplying  the  city  of  Mead- 
ville with  water.     In  order  to  aid  in  procuring  such  supply,  the 
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company,  in  the  year  1888,  purchaeed  an  acre  of  land  near  said 
<;ity,  on  which  was  a  flowing  spring  of  water,  and  carried  the 
water  from  said  spring  to  the  city  by  means  of  pipes.  The  plain- 
tiff owns  land  near  this  spring,  over  which  the  water  thereof  was 
accnstomed  to  flow  prior  to  its  diversion  by  the  company.  She 
claims  that  it  no  longer  fioWs  there,  and  that,  by  reason  of  its  being 
<liverted  oat  of  it  natural  channel,  she  is  deprived  of  its  use  for 
irrigation  and  other  purposes.  This  suit  was  brought  to  recover 
damages  for  such  injury. 

The  questions  thus  presented  are  not  difficult  of  solution.  By 
the  purchase  of  this  acre  of  land  on  which  the  spring  is  situate, 
the  company  acquired  the  rights  of  a  riparian  owner ;  neither 
more,  neither  less.  What  its  rights  as  riparian  owner  are,  were 
sufficiently  defined  in  the  recent  case  of  Haupt's  Appeal,  125 
Penn.  St.  211 ;  17  Atl.  Rep'r,  436,  where  it  was  said  :  "  If  the 
authority  of  the  plaintiff  were  measured  by  its  rights  as  riparian 
owner,  it  would  be  slender  enough.  It  might  indeed  use  the 
water  for  the  domestic  purposes  incident  to  the  said  ten  acres  of 
laud.  If  there  was  a  tenant  thereon,  he  could  use  it  for  watering 
fais  stock,  and  for  household  purposes ;  for  any  useful,  necessary 
and  proper  purpose  incident  to  the  land  itself,  and  essential  to  its 
•enjoyment.  But  that  the  rights  of  a  riparian  owner  would  justify 
the  plaintiff  in  carrying  the  water  for  miles  out  of  its  channel,  to 
supply  the  borough  of  Ashland  with  water,  is  a  proposition  so 
palpably  erroneous  that  it  would  be  a  waste  of  time  to  discuss  it." 
So  we  say  here :  The  purchase  of  the  acre  of  land,  including  the, 
spring,  gave  the  company  the  rights  of  a  riparian  owner.  But 
6uch  rights  were  not  a  justification  for  the  diversion  of  the  water 
from  its  natural  channel  to  supply  the  city  of  Mcadville.  It  was 
conceded  upon  the  argument  that  the  company  had  the  right  to 
divert  it  under  its  power  of  eminent  domain.  But  it  has  never 
exercised  such  right.  To  do  so  involves  compensation  to  those 
who  are  or  may  be  injured  by  such  diversion.  Compensation 
was  not  made,  nor  security  tendered.  While  a  city  or  borough,  or 
a  cx>mpany  Iiaving  the  right  of  eminent  domain,  may  take  a  spring 
or  stream  of  water  to  supply  a  municipality,  it  can  only  do  so  by 
making  compensation  to  those  who  are  deprived  of  the  use  of  the 
water,  as  provided  by  tbe  constitution.  A  taking  without  com- 
pensation is  a  trespass ;  as  much  so  as  the  taking  of  land  by  a 
VOL.  II.— 94 
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railroad  company  to  constract  its  road  without  making  compen- 
sation^  or  filing  a  bond  with  secnrity,  as  provided  by  law.  Where 
the  power  to  take  exists,  it  must  be  exercised  according  to  law. 
If  it  is  not,  the  corporation  so  taking  becomes  a  trespasser,  and 
may  be  proceeded  against  as  such.  It  is  a  mistake  to  assume 
that  the  purchase  of  this  acre  of  land  gave  the  company  an  abso- 
lute right  to  the  spring  of  water.  The  water  did  not  pass  by  the 
deed  beyond  its  reasonable  use  by  the  vendee  as  a  riparian  owner. 
As  was  said  in  Haupt's  Appeal,  supra  :  "There  can  be  no  such 
thing  as  ownership  in  flowing  water.  The  riparian  owner  may 
use  it  as  it  flows.  He  may  dip  it  up,  and  become  the  owner  by 
confining  it  in  barrels  or  tanks.  But  so  long  as  it  flows,  it  is  as 
free  to  all  as  the  light  and  the  air."  The  company  might  have 
taken  this  spring  under  its  right  of  eminent  domain,  if  it  pos- 
sessed such  right.  For  aught  that  appears,  it  may  do  so  still ;  and, 
after  having  done  so,  and  made  compensation  to  the  riparian 
owners  who  are  injured  thereby,  it  will  be  free  from  suits  of  this 
nature.  Had  it  done  so  in  this  instance,  it  would  not  have  had 
this  judgment  against  it. 

We  do  not  I'egard  the  question  of  the  plaintiflPs  title,  under  the 
facts  of  the  case,  as  of  any  importance.  The  plaintifiPs  husband 
testified  that  the  farm  belonged  to  her,  and  he  is  certainly  estopped 
from  recovering  damages  in  another  suit. 

Judgment  affirmed. 

Eminent  domain  —  water  cannot  be  taken  for  public  tiae  by  virtue  of 
riparian  right —  A  corporation  or  individual  authorized  to  take  water  for 
public  use  cannot  take  water  from  a  stream  or  pond  by  virtue  of  being  a 
riparian  proprietor  on  such  stream  or  pond.  Citj  of  Emporia  v.  Sodeu,  25 
Kans.  588  ;  Bailey  v.  Woburn,  126  Mass.  416;  ^tna  Mills  v.  Waltham,  126 
Maaa.  422;  MintL  MUls  v.  Brookline,  127  Mass.  69  ;  Cowdrey  v.  Woburn,  136 
Mass.  409  ;  Stein  v.  Burden,  24  Ala.  130;  Garwood  v.  New  York  Central, 
etc.,  R.  Co.,  88  N.  Y.  400  ;  Pennsylvania  R.  Co.  v.  Miller,  112  Penn.  St.  34; 
Swindon  Water  Works  Co.  v.  Welts  &  Berks  Canal  Co.,  L.  R.,  7  K.  &  I. 
App.  Cases,  697;  Earl  of  Sandwich  v.  Great  Northern  Ry.  Co.,  L.  R.,  10 
Ch.  Dlv.  707.  The  rights  affected  by  the  proposed  taking  must  be  pnr 
chased  or  condemned  in  the  usual  way. 
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East  End  Street  Ry.  Co.  v.  Doyle. 

(13  S.  W.  R.  086; 88  Tenn.  ?i7.) 

1.  Eminent  Domain.  Dummy  Road  on  Hightv^at.  A  street  railway,  ope- 
rated by  a  steam-motor  or  dummy  engine,  carrying  only  passengers  and  stop- 
ping at  street  crossings  like  horse-cars,  is  an  additional  burden  on  thd  fee 
of  the  street  and  cannot  be  authorized  without  compensation  to  the  owner 
of  the  fee. 

Myers  tf?  Sneed  and  Turley  <k  Wright  for  plaintiff  in  error. 
F,  P,  Edrrwndson  and  J.  1\  Houston  for  defendant  in  error. 

Caldwell,  J.  Action  by  Doyle,  an  abutting  lot-owner,  tore- 
cover  damages  from  the  East  End  Dummy  Railway  Company 
for  the  alleged  wrongful  and  unlawful  construction  and  operation 
of  its  railway  line  along  and  upon  the  highway  in  front  of  his 
property.  Verdict  and  judgment  for  plaintiff,  and  appeal  in  error 
by  defendant. 

On  the  trial  .below  the  defendant  requested  the  trial  judge  to 
instruct  the  jury  as  follows  :  "If  the  jury  find  that  the  defendant 
constructed  its  road  through  a  part  of  the  city  to  a  point  iivo 
miles  into  the  country,  in  accordance  with  its  contract  with  the 
city  and  county,  its  cars  being  propelled  by  steam-motor,  and  used 
only  for  carrying  passengers,  stopi)ing  at  street  crossings  to  take 
on  passengers,  then  the  court  charges  you  that  its  construction 
is  not  an  additional  servitude  upon  the  streets  or  public 
roads  from  that  contemplated  in  the  dedication."  The  court 
refused  to  give  this  instruction,  and  his  action  in  that  behalf  is  as- 
signed as  error. 

This  presents  the  question  reserved  in  the  Smith  Case,  87  Tenn. 
626;  11  S.  W.  Hep'r,  709,  namely,  whether  a  railway  whose  cars 
are  propelled  by  a  dummy  steam-engine,  and  used  for  passengers 
only,  is  a  burden  or  servitude  on  a  public  street  or  highway  in  ad- 
dition to  that  contemplated  in  the  original  dedication  of  theland  to 
public  use.  The  reservation  was  made  in  that  case  because  the 
plaintiff  therein  did  not  own  the  ultimate  fee  in  the  street,  and 
was  not,  therefore,  in  an  attitude  to  be  affected  by  a  decision  of  the 
question.  For  reasons  stated  in  that  case  and  in  the  Bingham 
Case,  to  be  hereafter  cited,  an  abutting  land-owner  whose  line  is  in 
the  side,  ancf  not  the  center,  of  the  public  highway,  is  not  entitled 
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to  compensation  for  the  imposition  of  an  additional  burden  on  the 
ultimate  fee.  Not  owing  the  fee,  he  can  justly  daim  no  compen- 
sation for  its  impairment  by  a  new  burden  imposed  upon  it. 
That  is  a  matter  for  the  owner  of  the  estate  out  of  which  the 
public  easement  was  originally  carved,  and  not  for  the  abutting 
owner,  whose  title-papers  take  him  only  to  the  side  of  the  high- 
way, as  was  true  in  the  Bingham  and  Smith  Cases.  In  the  present 
case  the  plaintiff's  line  is  in  the  center  of  the  highwa}*,  and  to  that 
line  he  owns  the  ultimate  fee ;  that  is,  he  has  such  ownership  of 
the  soil  that  he  may  resume  absolute  possession  and  dominion  of 
it  to  the  center  of  the  highway  whenever  the  original  use  for 
which  the  highway  was  set  apart  shall  be  finally  abandoned.  The 
appropriation  vesfed  the  public  with  only  such  part  of  his  fee- 
simple  estate  as  was  necessary  to  the  full  enjoyment  of  the  use 
then  in  contemplation.  Consequently,  any  thing  which  diverts  the 
highway  from  that  use,  or  applies  it  to  another  or  different  nse,  is 
the  imposition  of  an  additional  burden  on  the  reserved  estate  of 
the  owner,  and  constitutes  a  taking  of  his  property  for  which  he 
may  demand  and  receive  just  compensation.  So,  then,  the  prop- 
osition contained  in  the  request  for  special  instruction  is  a  mate- 
rial one  in  this  case,  and  should  have  been  given  or  refused,  as 
it  may  be  sound  or  unsound  in  law. 

It  is  well  settled  that  an  ordinary  steam  or  commercial  railwaj 
is,  and  that  an  ordinary  street  railway  operated  with  horses  is  not, 
an  additional  servitude  on  the  ultimate  fee  in  the  public  street  or 
highway  ;  the  former  being  a  new  and  different  use,  while  the 
latter  is  but  an  improved  and  consistent  mode  of  enjoying  the 
original  or  ordinary  use.  Railroad  Co.  v.  Bingham,  87  Tenn. 
522  ;  11  S.  W.  Rep'r,  705 ;  Smith  v.  Railroad  Co.,  87  Tenn.  626  ; 
11  S.  W.  Rep'r,  709,  and  authorities  cited.  The  distinction 
between  the  use  by  the  commercial  railway,  and  that  by  the  horse 
railway,  is  so  wide  and  plain  that  it  needs  no  further  comment  or 
illustration.  Confessedly,  the  railway  involved  in  this  case  is  on 
the  line  between  the  two;  the  equivalent  of  neither,  but  partaking 
largely  of  the  nature  of  both.  Like  those  upon  the  commercial 
railway,  its  cars  are  propelled  by  a  steam-engine,  with  its  unavoid- 
able smoke,' noise  and  vibration,  though  in  a  less  degree;  and, 
like  the  horse-car  line,  it  transports  passengers  only,  stopping  at 
short  intervals  upon  the  highway  to  take  them  on  and  let  them 
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off,  while  the  commercial  railway  carries  both  passengers  and 
other  freight,  receiving  and  discharging  them  at  regular  depots 
farther  apart.  The  size,  weight  and  speed  of  appellant's  trains, 
consisting  usually  of  a  small  '^  boxed  "  engine  and  two  coaches, 
are  much  less  than  those  of  the  commercial  railway  trains;  but, 
at  the  same  time,  its  trains  are  much  longer,  heavier  and  more 
rapid  in  transit  than  the  ordinary  horse-car.  Alike,  the  commer- 
cial railway,  and  that  operated  by  the  appellant,  are  obvious 
hindrances  to  other  modes  of  travel  and  traffic  rightfully  enjoyed 
upon  the  public  highway.  Alike,  they  endanger  the  lives  and 
property  of  individuals,  for  whom,  in  the  aggregate,  the  original 
dedication  or  condemnation  was  made.  There  is  a  difference,  it 
is  true ;  but  the  difference  is  in  the  degree,  and  not  in  the  kind, 
of  interniption  and  peril.  From  the  very  nature  of  the  case,  it  is 
perfectly  manifest  to  our  minds  that  the  presence  of  appellant's 
track  and  trains  is  entirely  inconsistent  with,  and  a  perpetual  em- 
barrassment to,  the  ordinary  use  of  the  public  highway.  It  is 
utterly  impossible  to  operate  such  a  railway  with  such  trains  with- 
out greatly  obstructing,  and  rendering  more  dangerous,  other 
business  and  travel  usually  seen,  and  always  allowable,  on  a  public 
highway.  To  the  extent  of  this  obstruction,  and  this  increase  of 
danger  by  its  appropriation  of  the  highway  for  its  own  purposes, 
there  is  necessarily  a  diversion  from  and  inconsistency  with  the 
original  use ;  and  to  that  extent  the  construction  and  operation  of 
appellant's  road  is  the  imposition  of  an  additional  servitude  npon 
the  ultimate  fee  of  the  owners  of  the  soil  in  the  public  highway. 
This  does  not  mean  that  the  trains  of  appellant  are  to  be  banished 
as  unanthorized  by  law,  but  simply  that  their  presence  and  opera- 
tion in  the  public  highway  is  an  additional  burden  on  the  ultimate 
fee,  for  which  the  owner  is  entitled  to  compensation. 

The  charter  from  the  state,  and  contract  with  the  city  and 
county,  authorize  the  proper  construction  and  use  of  this  railway  ; 
but  they  do  not  purport  to  warrant  the  appropriation  of  the 
owner's  property  without  paying  him  therefor.  Even  if  such  was 
their  purport  and  intent,  that  could  not  alter  the  case,  and  would 
afford  no  sufficient  answer  to  the  plaintiff's  demand,  because  the 
constitution  forbids  the  taking  of  private  property  for  public  use 
without  just  compensation.  Const.,  art.  1,  §  21.  The  instruction 
requested  was  properly  refused.     Counsel  for  appellant  have 
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called  oar  attention  to  the  case  of  Newell  v.  Railway  Co.,  35 
Minn.  112;  27  N.  W.  Rep'r,  839,  which  we  find  to  bean  author- 
ity for  the  proposition  requested,  and  in  conflict  with  the  conclu- 
sion reached  in  this  opinion.  Not  agreeing  to  the  reasoning  in 
tliat  case,  and  the  decision  of  a  sister  state  being  at  most  only 
persuasive  authority,  we  prefer  not  to  follow  it.  We  have  care- 
fully considered  the  several  other  assignments  of  error.  None  of 
them  are  well  taken. 

Let  the  judgment  be  affirmed. 

Sminent  domain  —  street  railways — rights  of  abutting  owners. — The  fore 
going  decision  is  undoubtedly  sound  upon  principle.  The  writer  has  pointed 
oat  tlie  dangers  and  errors  of  the  contrary  view  in  his  work  on  Eminent  Do- 
main. Lewis  Em.  Dom. ,  §  124.  The  subject  of  railroads  of  aU  kinds  in  streets 
is  fully  discussed  in  notes  to  McQuaid  v.  Portland,  etc.,  R.  Co.,  1  Am.  R.  R.  & 
Corp.  Rep.  84,  and  Tag^art  v.  Newport  Street  R.  Co.,  ante,  p.  44. 

Tlie  following  cases  in  these  reports  relate  to  the  rights  and  remedies  of 
abutting  owners  for  railroads  in  streets.  Steam  railroads.  McQuaid  v.  Port- 
land, etc.,  R.  Co.,  1  Am.  R.  R.  &  Corp.  Rep.  34;  Harback  v.  Des  Moines  &  Kan- 
sas City  R.  Co.,  1  Am.  R.  R.  &  Corp.  Rep.  449;  MuUer  v.  Southern  PaciBc  R. 
Co.,  ante,  p.  40;  Burkham  v.  Ohio  &  Miss.  R.  Co.,  ante,  p.  88;  White  v.  Chi- 
cago, etc.,  R.  Co.,  ante,  p.  188;  Chicago,  etc.,  R.  Co.  v.  Porter,  ante,  p.  415 ; 
Glaessner  v.  Anheuser-Busch  Brewing  Co.,  ante  p.  419.  Elevated  railroad*. 
Note,  1  Am.  R.  R.  &  Corp.  Rep.  68 ;  Newman  v,  MetropoliUn  El.  Ry.  Co., 
ante.  p.  318;  Tallman  ▼.  Metropolitan  El.  R.  Co.,  ante,  p.  325;  Powers  v. 
Manhattan  Ry.  Co.,  ante,  p.  853.  Electric,  caUe  and  horse  raUroada.  Taggart 
v.  Newport  Street  Ry.  Co.,  ante,  p.  44,  and  note. 
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ChfUaining  references  to  botli  the  reported  cases  and  the  iu>tes. 


ABUTTING  OWNERS. 

See  Municipal  Corporations;  Railroads;  Telegraph  and  Telephone 

Companies. 

ACTIONS. 

1.  Survival  of.  An  action  by  «  creditor  against  a  stockholder  of  a  corpora- 
tioQ  under  a  statute  making  the  stockholders  liable  for  the  debts  of  the  corpo- 
ration until  the  whole  capital  was  paid  in  and  a  certificate  thereof  made  and  filed 
is  not  penal,  and  the  action  survives  against  his  personal  representatives.  Coch- 
ran V.  Weichers  (N.  Y.).  877. 

2.  As  to  survival  of  suits  against  stockholders  and  officers  of  corporations 
in  actions  to  enforce  a  statutory  liability,  see  note,  p.  380. 

ADMISSIONS. 

1.  Admissions  of  the  owner  of  property  as  evidence  of  its  value  in  condem- 
nation proceedings,  note  p.  744. 

See  Eminent  Domain,  29,  80. 

AGENTS. 

1.  Power  of  insurance  agent  to  waive  conditions  of  policy.  Farnum  v. 
Phoenix  Ins.  Co.  (Cal.),  72;  German  Ins.  Co.  v.  Gray  (Kans.),  459;  84,  n.;  409,  n. 

2.  Whether  one  taking  application  for  insurance  is  agent  of  insurer  or  in- 
sured.   469,  n. 

3.  Liability  of,  for  violating  ordinance  by  direction  of  employer.  City  of 
Duluth  V.  Mallett  (Minn.),  551. 

4.  Taxation  of,  by  state,  when  forbidden  by  federal  constitution.    647,  n. 

See  iNSUBANCB;   Interstate  Comhbbce. 

AMENDMENT. 
See  Charter. 

APPEAL. 

1.  Purchaser  at  foreclosure  sale.  A  party  bidding  at  a  foreclosure  sale  makes 
himself  thereby  a  party  to  the  proceediogs,  and  subject  to  the  jurisdiction  of 
the  court  for  all  orders  necessary  to  compel  the  perfecting  of  his  purchase; 
and  with  a  right  to  be  heard  on  all  questions,  thereafter  arising,  affecting  his 
'  bid,  which  are  not  foreclosed  by  the  terms  of  the  decree  of  sale,  or  are  ex- 
pressly reserved  to  him  by  such  decree.    Where  not  concluded  by  the  terms  of 
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the  decree,  anj  sabeeqaent  ralings  which  determine  in  what  secaritieB,  of  dl- 
vene  yalae,  hia  bid  shall  be  made  good,  are  matters  affecting  hisintereets,  and 
in  which  he  has  a  right  to  be  heard  in  the  trial  court,  and  by  appeal  in  the  ap- 
pellate court.    Kneeland  y.  American  Loan  &  Trust  Co.  et  al.  (U.  S.),  506. 

ARBITRATION. 

See  Insurancb,  6-11. 

ASSIGNMENT. 

1.  Of  claim  against  corporation  carries  remedj  against  stockholders  and 
officers.  719,  n.,  720,  n. 

BANKS  AND  BANKING. 

1.  Paying  forged  cheek — miU  to  reeoter  hetek.  It  is  the  duty  of  a  bank  to 
know  the  signatures  of  Its  depositors  and  when  it  pays  to  an  innocent  holder 
a  forged  check,  purporting  to  be  drawn  on  itself  by  one  of  its  depositors,  it 
cannot  recover  the  money  back.  Both  parties  being  equally  innocent,  the  bank 
must  suffer  the  loss.  Deposit  Bank  v.  Fayette  Nat.  Bank  (Ky.),  296. 

2.  Negligence  of  hank  in  not  detecting  forgery.  In  this  case  the  pluntiff  con- 
tinued for  nearly  five  months  to  pay  to  the  same  holders,  forged  checks  of  the 
same  tenor,  purporting  to  be  drawn  by  the  same  person,  who  was  one  of  its 
principal  depositors,  and  resided  in  the  same  town  with  the  bank.  Held  suf- 
ficient to  fix  the  liability  of  the  bank.     Ibid. 

3.  Potoer  of  preeident  to  appropriate  funds  of  hank  in  payment  ofhiepritate 
debts —  notice.  Suit  by  the  plaintiff,  as  receiver  to  recover  from  the  defendant 
the  amount  of  an  overdraft  made  as  follows :  The  president  of  the  bank  was 
indebted  to  the  defendant  and  directed  him  to  draw  checks  on  the  bank  for 
the  amount  and  they  would  be  paid  by  the  bank  and  charged  to  the  president. 
The  defendant  drew  checks  for  the  amount  in  question,  which  were  paid  by 
the  bank,  it  being  understood  by  the  cashier  and  book-keeper  that  the  checks 
were  paid  on  account  of  the  president.  The  president's  account  was  over- 
drawn at  the  time.  The  directors  knew  nothing  of  the  arrangement.  While 
matters  were  in  this  condition,  the  bank  went  into  the  hands  of  a  receiver. 
Held,  that  the  defendant  was  liable,  that  he  should  have  known  that  the  pres- 
ident had  no  right  to  appropriate  the  funds  of  the  bank  to  the  payment  of  his 
private  debts,  and  should  have  seen  that  the  transaction  was  duly  authorised 
by  the  directors.     Dowd  v.  Stephenson  (N.  C),  805. 

4.  Insolvency — conflicting  claims  to  proceeds  of  cheeks.  C,  holding  a  check 
upon  the  defendant  bank  payable  to  his  order,  indorsed  the  same  in  blank  and 
delivered  it  to  the  H.  bank  for  collection.  The  H.  bank  indorsed  it  *'  for  col- 
lection and  credit,"  and  sent  it  to  the  plaintiff  bank,  which  indorsed  it  '*  for 
collection  and  remittance,"  and  sent  it  to  the  defendant,  which  charged  the 
check  to  the  drawer  and  canceled  it  and  mailed  its  draft  for  the  amount  of  the 
check,  less  its  charges,  to  the  plaintiff.  TUe  H.  bank  having  failed  in  the 
meantime,  C.  requested  the  defendant  to  stop  payment  of  its  draft,  which  it 
did.  The  plaintiff  bank  sued  to  recover  the  amount  of  the  draft.  Held,  that 
the  defendant,  having  received  the  check  for  collection  and  having  made  the 
collection  and  charged  for  the  service,  became  the  agent  of  the  pluntiff,  and 
that,  having  delivered  to  the  plaintiff  its  draft  for  the  proceeds,  oonld  not  resist 
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payment  of  the  iiame  on  the  hasis  of  the  legal  or  equitable  rights  of  a  third 
I>erBon  who  had  no  privitj  with  either.    Corn  Exchange  Bank  y.  Farmers' 
National  Bank  of  Lancaster,  Pa.  (N.  Y.)>  282. 

5.  Duty  with  respect  to  ectre  of  coUat&raU  and  speciai  deposits.  Plaintiff,  a 
customer  of  the  defendant  bank,  delivered  to  it  bonds,  as  security  for  discounts 
made  and  to  be  made.  The  bank  retained  the  bonds,  and  from  time  to  time 
during  the  space  of  four  years  the*  plaintiff  obtained  discounts  with  the  bonds 
as  collateral.  When  the  last  discounted  note  was  paid,  the  cashier  gave  the 
plaintiff  a  receipt,  stating  that  the  bonds  were  retained  for  future  like  use  or 
safe-keeping,  subject  to  the  plaintiff's  order.  Afterward  the  plaintiff  de- 
manded the  bonds  and  was  told  that  they  could  not  be  found.  Held,  that  the 
bailment  was  for  the  mutual  adyantage  of  both  parties  and  that  the  bank  was 
liable  for  a  high  degree  of  care.  Ouderkirk  t.  Central  National  Bank  (N.  Y.), 
357. 

6.  It  appeared  that  the  bank  kept  no  account  of  securities  so  held  except 
when  in  actual  use  as  collateral,  made  no  examinations  for  the  purpose  of  as- 
certaining that' they  were  on  hand,  and  in  no  way  looked  after  their  safety. 
It  also  appeared  that  the  by-laws  of  the  bank  required  an  examination  every 
three  months,  by  a  committee,  of  all  matters  pertaining  to  the  afiairs  of  the 
bank,  and  that  such  examination  was  in  fact  made  every  three  months  of  the 
assets  of  the  bank.  Held,  that  there  was  suQcient  evidence  to  sustain  a  find- 
ing of  negligence.     Ibid,  ^j 

7.  Evidence  of  the  want  of  such  care  as  the  bailee  generally  bestows  upon 
his  own  property,  is  strong  and  persuasive  evidence  of  negligence  on  his  part 
with  respect' to  the  property  bailed.     Ibid. 

8.  The  failure  of  the  bank  to  produce  the  cashier  as  a  witness,  or  to  account 
for  his  absence  was  a  circumstance  which  afforded  an  inference  against  the 
bank.     Ibid. 

9.  Liability  for  property  held  on  special  deposit  or  pledged  as  collateral  se 
curity.     865,  n. 

•  * 

Sayings  banks. 

10.  Replevin  of  passbook.  Plaintiff  was  a  depositor  in  the  defendant  bank 
and  had  the  usnal  pass-book  evidencing  his  deposit.  This  was  stolen  from 
him.  The  thief  presented  the  book  to  the  defendant,  fraudulently  personated 
the  plaintiff,  and  obtained  the  money  deposited.  This  was  an  action  of  re- 
plevin by  the  plaintiff  to  recover  the  book  or  its  value.  Held,  that  the  action 
would  lie  for  the  recovery  of  the  book.  Wegner  v.  Second  Ward  Savings 
Bank  (Wis.),  175. 

11.  Stolen  pass-book  —  payment  to  torong  party — liability.  If  the  bank 
paid  the  money  in  good  faith  and  without  negligence  to  a  person  presenting 
the  pass-book,  having  no  notice  of  the  loss  of  the  book,  it  would  not  be  liable 
to  the  plaintiff,  and  whether  it  did  so  or  not  was  a  question  of  fact  for  the  jury. 
Ibid. 

12.  Same  —  contributory  negligence.  Plaintiff  was  wounded  when  the  pass- 
book was  stolen  and  did  not  know  of  its  loss  until  after  the  bank  had  paid  the 
money.  Held,  there  was  no  evidence  of  contributory  negligence  in  not  giving 
notice  to  the  bank.    Ibid. 

VOL.  II.— W 
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13.  Same — meamrs  of  damagcB  —  interMt,  The  plaintiff  web  entitled  t« 
recover  the  amoant  of  the  deposit  with  interest  at  the  etatatoiy  rate  from  the 
date  of  demand,  although  the  rate  paid  by  the  bank  was  only  three  per  cent. 
Ibid. 

14.  Eule  requiring  notice  of  iDithdroMol  for  benefit  of  depotUor.  A  rule  of 
the  bank,  printed  in  the  pass-book,  required  thirty  days'  notice  of  withdrawala 
in  amounts  exceeding  $50.  Held,  that  this  rule  was  for  the  benefit  of  the  de- 
positor as  well  as  the  bank.    Ibid. 

See  Neoltgence,  1,  d. 

BENEFITS. 
See  Railboadb,  44. 

BONDS. 
MumciPAL. 

1.  Bona  fide  holders.  Where  there  is  statutory  authority  to  issue  muni<dpal 
bonds,  and  the  bonds  have  been  executed  and  issued  by  the  duly  constituted 
authorities  and  recite  that  they  have  been  issued  in  pursuance  6f  and  in  com- 
pliance with  the  statute,  they  are  good  in  the  hands  of  bona  fide  holders 
though  the  statute  has  not  in  fact  been  complied  with.  Inhabitants  of  the 
Township  of  Bernards  v.  Morrison  et  al.  (U.  S.),  35. 

d.  Munieipality  may  be  bound  through  the  agency  of  eommiasianers  appointed 
by  a  court.  The  fact  that  the  bonds  are  issued  through  the  agency  of  com- 
missioners appointed  by  the  court  in  pursuance  of  the  statute  for  the  special 
purposes  of  the  act,  would  make  no  difference.  It  is  wholly  for  the  legislature 
to  determine  by  what  officers  and  agencies  a  munieipality  shall  be  bound. 
Ibid. 

8.  Nor  would  it  matter  that  the  statute  did  not  in  terms  authorize  the  com- 
misaioners  to  determine  whether  the  conditions  preliminary  to  the  issue  of  the 
bonds  had  been  complied  with.  It  was  enough  that  full  control  in  the  matter 
was  given  to  them.     Ibid. 

4.  Limitations  —  new  promise.  In  a  suit  upon  municipal  bonds  which  are 
prima  fade  barred  by  the  statute,  a  new  promise  cannot  be  implied  from  the 
fkct  that  the  secretary,  in  reports  to  the  council  made  within  the  statutory 
period,  included  the  bonds  in  a  list  of  Uabilitiee,  nor  from  the  further  fact 
that  the  city  had  levied  and  collected  taxes  to  meet  interest  due  and  create  a 
sinking  fund  for  the  redemption  of  bonds  theretofore  issued,  but  ¥rithout 
specifying  any  particular  bonds.    City  of  Houston  v.  Jankouskie  (Tex.),  85. 

5.  The  new  promise,  to  be  effectual,  must  be  made  by  the  creditor  to  his 
debtor  or  to  some  one  representing  him.    Ibid. 

6.  CoUurive  suit  to  avoid  bonds  —  effect.  Where  a  to  wn  procures  suit  to  be 
brought  against  itself  upon  coupons,  which  it  has  furnished  the  money  to  buy, 
and  for  the  purpose  of  having  its  bonds  declared  void,  and  pays  all  the  ex- 
penses of  the  suit,  including  attorneys'  fees  on  both  sides,  a  decision  in  such 
suit  pronouncing  the  bonds  void  will  not  stand  in  the  way  of  a  re-examination . 
of  the  merits  of  the  questions  on  which  the  validity  of  the  bonds  depends. 
Calhoun  et  al.  v.  Millard  et  al.  (N.  T.),  514. 

7.  WTien  equity  will  refuse  relief  against  void  bonds  —  laches.  The  petition 
for  the  issue  of  bonds  in  aid  of  a  railroad  was  adjudicated  to  be  suffident,  the 
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bonds  were  inraed  for  etock  of  the  railroad  onmpany  and  sold  to  bona  flde 
holders  for  value;  the  town  levied  taxes  and  pi^d  interest  on  them  regalarlj 
for  nine  years,  and  also  paid  a  small  portion  of  the  principal.  The  railroad 
was  partly  bailt  and  sold  oat  on  foreclosure.  Between  nine  and  ten  years 
after  the  issue  of  the  bonds  a  bill  was  filed  by  tax  payers  to  procure  a  cancella- 
tion of  the  bonds  and  for  other  relief.  It  was  held  that,  though  the  bonds 
were  void,  the  laches  and  other  circumstances  of  the  case  were  such  that 
oquity,  in  the  exercise  of  a  sound  discretion,  would  refuse  the  relief  of  can- 
cellation.    Ibid. 

8.  Irregularity  in  issuing.  A  proi>osition  t  o  issue  county  bonds  to  aid  in 
construction  of  a  railroad  was  :  ''To  Issue  and  give  to  the  Lincoln  and  North- 
western Railroad  Company,  or  to  the  Blue  Valley  and  Northwestern  Railroad 
Company,  $100,000  of  coupon  bonds  of  said  Platte  county,"  etc.  It  wss  sub- 
mitted to  the  voters  of  Platte  county,  and  adopted  by  the  requisite  majority, 
and  the  bonds  issued  duly  certified,  and  delivered  to  the  Lincoln  and  North- 
western Railroad  Company,  which  built  the  proposed  railroad.  Held,  that 
while  the  issuing  and  delivering  of  bonds  voted  under  an  alternative  proposi- 
tion would  be  enjoined  if  timely  application  was  made  for  that  purpose,  yet  as, 
by  the  terms  of  the  proposition,  the  commissioners  were  authorized  to  issue 
and  deliver  the  bonds  to  the  one  of  the  companies  named  which  should  build 
the  road,  and  having  complied  with  such  apparent  authority,  their  action  in  the 
premises  was  voidable  and  not  void;  in  other  words,  the  bonds  were  liable  to 
be  set  aside  at  any  time  before  they  were  duly  certified  and  had  passed  into  the 
hands  of  an  innocent  purchaser  for  value.    North  v.  Platte  County  (Neb.)»  909. 

9.  Efect  of  UUhee  in  bringing  suit.  Where  there  hss  been  great  delay  in 
bringing  an  action,  relief  may  be  denied,  when,  had  the  application  been  sea- 
sonably made,  it  would  have  been  granted.     Ibid. 

10.  Estoppel  to  deny  validity  of.    533,  n. 

Official. 

11.  Construction  and  effect  of  bonds  given  by  officers  and  agents  of  corpora- 
tions to  secure  the  faithful  discharge  of  their  duties.     Mowbray  v.  Antrim 

(Ind.),  445,  450,  n. 

See  Taxation. 

BOOKS  AND  RECORDS. 

1.  Right  ofstoekfuHders  and  directors  to  examine.  A  director  in  a  corporation, 
who  is  also  active  in  the  management  of  a  rival  corporation,  has  no  right  to 
examine  the  records  of  the  former  for  the  benefit  of  tlie  latter  corporation. 
Hemingway  v.  Hemingway  (Conn.),  802. 

2.  A  director  who  has  gotten  possession  of  any  of  the  records  for  such  a 
purpose  may  be  forcibly  dispossessed  thereof  by  the  proper  custodian,  if  the 
latter  can  do  so  without  wounding  or  employing  a  dangerous  weapon.    Ibid. 

8 .  Btaitute  construed — memdamus,  A  statute  of  Alabama  provides  that ' *  the 
stockholders  of  all  private  corporations  have  the  right  of  access  to,  of  inspec- 
tion and  examination  of,  the  books,  records  and  papers  of  the  corporation,  at 
reasonable  and  proper  times."  Held,  to  apply  to  national  banks  within  the 
state,  and  that  mmdamui  would  lie  to  enforce  the  right.  Winter  v.  Baldwin 
et  al.  (AU.),  402. 
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4.  The  writ  should  issne  against  the  ofiioer  having  the  cnstodj  of  the  hooks, 
and  not  against  the  corporation.    Ibid. 

5.  Right  of  stockholders  to  inspect  books.     304,  n. 

6.  Production  of  books  and  papers  —  practice.    Mather  ▼.  Eureka  Mower  Co. 

(N.  Y.),  410. 

See  Pleading  and  Practice,  5. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  LiabUUy  of  secretary  far  funds  of  the  assodoHan,  The  secretary  of  a 
baildlDg  and  loan  association  gave  a  bond  to  the  association,  conditioned  that 
he  would  well  and  truly  perform  the  duties  of  the  oifice  as  prescribed  by  the 
constitution  and  by-laws  of  the  association.  Held,  that  he  was  only  required 
to  exercise  such  care  as  devolves  upon  an  ordinary  bailee  for  hire,  and  that  he 
was  not  liable  upon  his  bond  for  the  value  of  a  note  lost,  without  any  fault  or 
negligence  on  his  part.    Mowbray  v.  Antrim  (Ind.)>  445. 

CABLE  ROADS. 
See  Railroads,  34. 

CARRIERS. 

DUIT  GENERALLY. 

1.  Degree  of  care  to  be  exercised  for  the  sctfety  of  passengers.  It  is  the  duty 
of  railroad  companies  to  their  passengers  to  ezerdse  the  highest  practical  care, 
which  capable  and  faithful  railroad  men  would  take,  in  like  circumstances,  to 
provide  a  track,  rolling  stock  and  service  reasonably  fit  and  sufficient  to  safely 
perform  the  contract  of  transportation.  Furnish  v.  Missouri  Pac.  Ry.  Co.  (Mo.), 
630. 

3.  Same  —  duty  as  to  appliances.  The  duty  of  railroad  companies  as  to  tho 
number  of  tracks  it  should  have,  the  running  of  separate  passenger  and  freight 
trains,  and  the  use  of  safety  appliances,  vary  with  the  circumstances  of  the  case, 
depending  upon  the  amount  of  traffic  and  other  considerations.  They  are 
bound  to  a  very  high  degree  of  care  and  diligence  in  the  management  of  their 
roads  and  trains,  but  are  not  required  to  do  what  is  unreasonable  or  impracti- 
cable, though  possible.     Arkansas  Midland  Ry.  Co.  v.  Canman  (Ark.),  311. 

3.  Duty  as  to  aflfording  passenger  information  with  reference  to  manner  of 
completing  his  journey.  Dwindle  v.  New  York  Central,  etc.,  R.  Co.  (N.  Y.), 
493. 

Ejecting  pabsbnoer. 

4.  Sheeting  passenger  from  horse  car  —  instructions.  Plaintiff  sued  for  being 
forcibly  ejected  from  defendant's  car.  The  defense  was  that  the  plaintiff  re- 
fused to  pay  his  fare  and  used  indecent  and  abusive  language.  Among  other 
things  the  court  instructed  the  jury  in  effect  that  though  the  plaintiff  did  not 
pay  his  fare,  yet  if  the  defendant's  servants  threw  him  off  while  the  car  was 
in  motion,  without  warning  and  with  unnecessary  violence,  the  defendant  would 
be  iiable.  Held,  the  instruction  was  correct.  Chicago  dHty  Ry.  Co.  v.  Pelle- 
tier  (111.),  616. 

6.  Conduct  of  passenger  justifjfing  expuision.  The  mere  fact  that  a  pas- 
senger uses  vulgar  or  abusive  language  so  as  to  attract  the  .attention  of  other 
passengers  and  refuses  to  desist  upon  request,  will  not  justify  his  removal. 
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His  conduet  should  be  such  as  is  calculated  to  annoy  and  disturb  his  fellow- 
passen^rs.    Ibid. 

6.  Liability  for  ejecting  passenger  from  car  while  in  motion.    619,  n. 
Injttriub  to  passengers. 

7.  Riding  onpUUform  of  horse-ear.  Plaintiff  with  his  wife  entered  a  horse- 
car  for  which  a  crowd  was  waiting.  Plaintiff  secured  a  seat  which  he  gave  to 
his  wife  who  was  unable  to  stand.  He  then  rode  on  the  rear  platform  until, 
thinking  there  was  more  room  in  front,  he  sought  the  front  platform  where 
he  fitood  with  one  foot  on  a  step  and  one  on  the  platform,  clinging  to  the  rail- 
ings with  his  hands.  A  movement  of  the  passengers  loosened  his  hold  and 
he  fell  under  the  car  and  was  injured.  Held,  a  case  to  go  to  the  jury,  botli  as 
to  the  defendant's  negligence  and  the  contributory  negligence  of  the  plaintiff. 
Lehr  ▼.  Steinway  &  Hunter's  Point  R.  Co.  (N.  Y.),  240. 

8.  Overloading  ear.  The  jury  were  properly  instructed  that  if  the  defend- 
ant negligently  permitted  the  car  to  be  overloaded  and  that  the  overloading 
caused  the  accident,  the  defendant  would  be  liable,  unless  the  plaintiff  was 
guilty  of  contributory  negligence.     Ibid. 

9.  Collision  —  contributory  negligence.  Plaintiff  was  riding  in  a  compart- 
ment-car, on  one  of  the  defendant's  trains.  Being  aware  from  his  knowledge 
of  the  movement  of  trains  that  there  was  serious  danger  of  a  collision,  he  went 
into  the  baggage  compartment  and  stood  by  the  door,  prepared  to  jump,  and 
did  jump  just  before  the  collision  which  happened,  and  was  injured.  Held, 
that  if  the  negligence  of  the  defendant  had  placed  him  in  a  peril  where  jump- 
ing was  a  reasonable  precaution,  it  was  liable,  even  if  the  plaintiff  might  safely 
have  retained  his  seat.     Cody  v.  New  York  &  N.  E.  R.  Co.  (Mass.),  618. 

10.  Held,  also,  that  whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  leaving  his  seat  and  going  into  the  baggage  compartment  for  the  pur- 
pose he  did,  was  a  question  for  the  jury  and  judgment  for  the  plaintiff  was 
affirmed.    Ibid. 

11.  WiUful  injury  of  passengers  by  serwint.  A  carrier,  who  undertakes  to 
transport  a  passenger  and  intrusts  the  execution  of  the  contract  to  its  servants, 
is  bound  absolutely  to  protect  such  passenger  from  the  misconduct  and  violence 
of  such  servants  while  engaged  in  performing  the  contract.  Dwindle  v.  New 
York  Central,  etc.,  R.  Co.  (N.  Y.),  492. 

12.  Liability  generally  for  willful  injury  of  passenger  by  servant  of  carrier. 
500,  n. 

18.  Attaching  car — failure  to  couple — fatting  between  cars.  Plaintiff  was 
standing  on  the  front  platform  of  a  train,  with  numerous  others,  waiting  for 
a  car  which  was  to  be  attached.  The  car  was  backed  down,  the  usual  jolt 
was  felt,  and  the  passengers  hurried  into  the  forward  car.  The  cars,  however, 
failed  to  couple,  and,  as  plaintiffattempted  to  step  to  the  forward  car,  the  two 
receded  and  she  fell.  The  coupling  apparatus  was  of  an  approved  kind  and 
in  good  order  and  there  was  no  negligence  in  not  effecting  the  coupling.  There 
was  evidence  that,  as  the  cars  bumped  together,  the  conductor  shouted,  "All 
aboard."  This  was  denied  by  the  conductor  and  others.  Held,  a  question  for 
the  jury,  and  that  if  they  found  that  the  conductor  called  out  "all  aboard  "  it 
was  sufficient  evidence  of  negligence  to  sustain  a  verdict.  Lent  v.  New  York 
Central,  etc,  R.  Co.  (N.  Y.),  888. 
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14.  CoiUriXnAory  negligence.  Whether  the  plaintiff  was  gailtj  of  oontribw 
atory  negligence  in  not  obaerving  that  the  ooapllng  was  incomplete,  was  a 
question  for  the  jury  under  all  the  drcumstances,  such  as  the  fact  that  it  was 
after  dusk,  her  natural  eagerness  to  hasten  forward  and  get  a  seat,  the  call  of 
the  conductor  and  the  fact  that  others  had  passed  over  in  safety.     Ibid. 

l'*).  Derailment,  Plaintiff  was  a  passenger  on  one  of  the  defendant's  trains 
composed  of  both  freight  and  pasaenger-cars.  The  car  in  which  he  was  rid- 
ing was  derailed  and  he  was  injured.  Held,  that  the  law  presumed  negligence 
from  the  fact  of  derailment,  and  that  the  plaintiff  would  be  entitled  to  a  ver- 
dict, unless  the  defendant  overcame  the  presumption  by  proof  that  the  accl* 
dent  was  without  its  fault  Arkansas  Midland  Railroad  Company  v.  Canman 
(Ark.),  811. 

16.  Negligence  cannot  be  inferred  from  the  mere  fact  that  there  was  a  spread 
or  bent  rail  at  the  time  and  place  of  the  accident,  and  it  is  error  to  so  instruct 
the  jury.     Ibid. 

Insurance  by. 

17.  May  insure  against  loss  caused  by  negligence  of  their  own  servant. 
California  Ins.  Co.  v.  Union  Compress  Co.  (U.  8.),  1. 

Of  freight. 

18.  Liability  far  goods  taken  on  legal  process.  When  property  is  in  the  hands 
of  a  carrier  for  transportation,  and,  In  the  course  of  transit,  is  seised  upon 
legal  process,  sued  out  against  the  owner  of  the  property,  and  taken  out  of 
the  carrier's  possession,  such  property  is  placed  in  the  custody  of  the  law,  and 
is  so  placed  by  a  superior  power,  the  power  of  the  state,  and  excuses  the  car- 
rier from  liability  for  not  delivering  the  goods.    Jewett  v.  Olsen  (Or.),  134. 

19.  In  such  case  the  carrier  should  notify  owner.  When  goods  are  taken  out 
of  the  possession  of  the  carrier  by  legal  process  he  should  give  notice  forth* 
with  to  the  parties  interested.     Ibid. 

20.  Liability  for  depreciation  in  perishable  goods  in  consequence  of  deiay^ 
Where  the  transportation  of  a  car-load  of  lemons  was  delayed  for  several  days 
by  the  overpowering  force  of  rioters  and  without  fault  of  the  railroad  com- 
pany, it  is  not  liable  for  depreciation  resulting  from  the  perishable  nature  of 
the  goods  in  consequence  of  such  delay,  if  there  was  no  neglect  to  bestow 
proper  care  upon  the  goods.     Gulf,  C.  &  S.  F.  R.  Co.  v.  Levi  (Tex.),  204. 

21.  Lice  stock  —  delay  —  injury  from  cM.  The  defendant  undertook  to 
transport  certain  cattle  for  plaintiff  from  East  Buffalo  to  New  Jersey,  but  wa» 
delayed  in  starting  them  by  a  snow-storm  on  a  distant  portion  of  its  route. 
While  thus  delayed  the  cold  was  intense,  but  not  unusually  so  for  that  locality, 
and  by  reason  of  insufficient  shelter  some  of  the  cattle  were  frozen  to  death 
and  others  injured.  Held,  that  the  snow-storm  was  not  the  proximate  cause 
of  the  loss  but  the  neglect  to  take  proper  care  of  the  cattle,  and  that  the  de- 
fendant was  liable.    Feinberg  v.  Delaware,  etc.,  R.  Co.  (N.  J.),  6(J9. 

22.  The  fact  that  the  plaintiff  had  a  man  to  look  after  the  cattle  and  accom- 
pany them  to  their  destination,  and  who  rode  on  a  pass  issued  by  the  defend- 
ant, did  not  exempt  the  company  from  liability,  there  being  no  contract  that 
the  pass  should  have  that  effect.     Ibid . 

28.  Duty  of  carrier  in  case  of  unavoidable  delay.    211,  n. 


Ikdex.  759 

CARRIERS  —  Continued. 
D18CBIXINAT10N. 

34.  A  corporation  created  by  this  state,  and  engaged  in  carrying  goods  for 
hire  as  a  common  carrier,  has  no  franchise,  privilege  or  right  to  discriminate  in 
its  freight  rates  in  favor  of  one  shipper,  even  when  it  is  necessary  to  do  so  to 
secure  his  custom,  if  the  discriminating  rate  will  tend  to  create  a  monopoly  by 
excluding  from  their  proper  markets  the  products  of  the  competitors  of  the 
favored  shipper.     State,  ex  rel.,  v.  Cincinnati,  etc.,  R.  Co.  (Ohio),  106. 

25.  Where  such  corporation  fixes  a  rate  of  freight  per  one  hundred  pounds, 
for  carrying  petroleum  oil  in  iron  tank  cars,  substantially  lower  than  its  rate 
for  transporting  it  in  barrels  in  car-load  lots,  it  is  exercising  "a  franchise, 
privilege  or  right  in  contravention  of  law,"  within  the  meaning  of  the  fourth 
clause  of  section  6761,  R.  S.    Ibid. 

CERTIFICATES  OP  STOCK. 
See  Stock  and  Stockholders. 

CHARGES,  REGULATION  OF. 

1.  Limiting  ehargsi  of  railroad  companies  —  charter  construed,  A  proTision 
in  a  railroad  charter,  that  the  corporation  should  have  power  to  make  all  need- 
ful rules,  regulations  and  by-laws  touching  the  rates  of  toll  and  the  manner 
of  collecting  the  same,  does  not  preclude  future  legislatures  from  reasonably 
limiting  the  amount  of  its  charges.  Chicago,  eta,  Ry.  Co.  v.  Minnesota 
(U.  S.),  564. 

2.  Exemption  from  futwre  general  legialation.  The  right  of  a  state  to  impose 
reasonable  limitations  upon  the  charges  of  railroad  corporations  cannot  be  held 
to  have  been  granted  away,  unless  by  express  words  to  that  efiect  or  their 
equivalent.     Ibid. 

3.  27U  question  of  reasonable  rates  ajvdidal  one.  An  act  of  a  state  legisla- 
ture which  makes  the  decision  of  a  railroad  commission  final  and  conclusive  as 
to  what  are  equal  and  reasonable  rates  to  be  charged  by  a  railroad  company, 
without  any  provision  for  a  hearing  before  said  commission  or  any  judicial  in- 
vestigation, is  unconstitutional  and  void  as  depriving  such  company  of  its 
property  without  due  process  of  law  and  denying  it  the  equal  protection  of  the 
law.     Ibid. 

4.  To  deprive  a  railroad  company  of  the  right  to  charge  reasonable  rates  for 
the  use  of  its  property,  deprives  it  of  the  lawful  use  of  its  property,  and  so  in 
substance  and  effect  of  the  property  itself.     Ibid. 

5.  Power  of  legislature  to  regulate  charges.    586,  n. 

6.  To  what  services,  commodities  and  employments  the  power  extends 
586,  n. 

7.  Limitations  of  the  power.     591,  n. 

8.  Effect  of  rates  established  without  judicial  inquiry.    591,  n. 

9.  How  the  reasonableness  of  established  rates  may  be  questioned  or  deter- 
mined.    591,  n. 

10.  How  rates  must  oe  established  in  order  to  be  valid.    593,  n. 

11.  When  exercise  of  power  precluded  by  charter  provisions.     598,  n. 

12.  States  cannot  regulate  charges  for  interstate  commerce.    596,  n. 

13.  Telephone  companies.    Regulating  charges  of .    409,  n. 
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CHABTEB. 
See  CoHSTiTCTiONAL  Law,  1. 

COMMERCE. 

See  iHTKBflTATK  COMMKBCB. 

C0NDE3INATI0X. 
See  ExiHENT  Domaih. 

CONFLICT  OF  LAW& 

See  iHTBBflTATK  LaW. 

CONSTITUTIONAL  LAW. 

Oblioattok  of  coktracts. 

1.  Carporaie  charter.  An  act  which  provides  that  where  an  execati<m  has 
been  iMued  against  a  corporation  and  no  property  can  be  found  apon 
which  to  levy  it,  the  same  may  be  issaed  against  anj  stockhold/w  to  the 
amoant  unpaid  on  his  stock,  provided  such  ezecation  shoald  not  iasae 
without  an  order  of  court  and  sufficient  notice  in  writing  to  the  person  to  be 
charged,  does  not  violate  anj  contract  with  the  corporation  or  the  state,  created 
by  a  subscription  made  prior  to  the  passage  of  the  act.  Such  an  act  imposes 
DO  additional  liability,  but  simply  gives  a  new  remedy.  Hill  v.  Merchants' 
Mutual  Insurance  Co.  (U.  S.),  682. 

3.  Modifying  charter  of  railroad  company  a»  to  route.  A  railroad  corpora- 
tion having  power  by  its  charter,  granted  in  1888,  to  locate  and  construct  its 
road  where  it  may  think  proper,  may,  by  amendment  to  its  charter  made  after 
the  company  has  located,  but  before  it  has  constructed,  its  road,  be  confined  to 
a  particular  route,  on  certain  prescribed  conditions  as  to  a  portion  of  the  line 
through  a  given  country.  This  results  from  the  reserved  power  of  the  state, 
declared  in  sections  1651,  1682,  Code,  to.withdraw  the  franchises,  or  change, 
modify  or  destroy  the  corporation,  at  the  will  of  its  creator.  .  Macon,  etc,  R. 
Co.  V.  Stamps  et  al.  (Ga.),  587. 

3.  Exercise  of  power  not  prevented  by  the  exietence  of  eonetruction  contracts 
for  old  route.  The  right  of  the  state  so  to  amend  the  charter  is  not  in  any  de- 
gree abridged  or  affected  by  executory  contracts  between  the  company  and  a 
construction  company,  and  between  the  latter  and  sub-contractors,  touching 
the  construction  and  equipment  of  the  road.  In  so  far  as  the  amendment  may 
render  the  performance  of  these  contracts  impossible,  the  impossibility  will 
result  from  act  of  law,  and  performance  to  that  extent  will  be  excused.  All 
parties  contracting  with  a  corporation  must  take  notice  of  the  conditions  on 
which  it  holds  its  franchises,  and  of  its  subjection  to  the  legislative  will. 
Ibid. 

Police  poweic. 

4.  Compelling  railroad  company  to  construct  or  repair  highway  crossings.  The 
act  of  March  81, 1887,  requiring  railroad  corporations  to  construct  and  keep  in 
repair  suitable  crossings  where  railroads  cross  public  highways,  is  constitu- 
tional.     State  v.  Chicago,  etc.,  Railroad  Co.  (Neb.),  664. 

5.  Under  that  act  it  is  the  duty  of  a  railroad  company  to  make  and  keep  in 
repair  suitable  crossings,  with  approaches,  notwithstanding  the  highway  was 
laid  out  after  the  railroad  was  built.    The  public  authorities  are  required  to 
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baild  that  j»art  of  the  highway  within  the  right  of  waj  which  they  woaldhave 
been  required  to  make  had  the  railroad  not  been  oonatructed.    Ibid. 

6.  Potoer  to  compel  the  making  of  private  crossings.  A  statute  required  that 
where  a  railroad  was  adjacent  to,  or  laid  upon  a  highway,  open,  unobstructed 
residence  crossings  substantially  as  are  provided  for  highway  crossings,  should 
be  provided  and  maintained  by  the  railroad  company,  provided  the  same 
should  be  ordered  by  the  railroad  commissioner.  In  a  salt  to  recover  the  pen- 
alty provided  by  the  statute  for  a  failure  to  construct  a  crossing  to  the  farm 
residence  of  one  F.  in  a  case  falling  within  the  statute,  and  which  had  been 
ordered  by  the  railroad  commissioner,  it  was  held:  (1)  That  in  so  far  as  the 
act  provided  for  taking  the  property  of  the  railroad  company  for  public 
use  without  compensation  it  was  unconstitutional  and  void.  (2)  That  railroad 
companies  could  not  be  compelled  to  erect  and  maintain  residence  crossings  at 
their  Own  expense  for  the  use  and  benefit  of  individuals,  when  no  statute  re- 
quiring it  existed  at  the  time  of  the  construction  of  the  road.  (3)  That  the 
facts  of  the  case  did  not  bring  it  within  the  power  of  police  regulation.  People 
v.  Detroit,  etc.,  R.  Co.  (Mich.),  215. 

7.  Regulating  charges  of  railroad  companies  and  others  for  services  and 
commodities.    685,  n. 

Taking  or  damaging  propbrtt  for  public  use. 

8.  Damages  by  change  of  street  grade.  See  City  Council  v.  Maddox  (Ala.) 
426,  435.  n. 

9.  Damages  by  ditch  in  street.  Town  of  Longmont  v.  Parker  (Col.),  91- 
94,  n. 

10.  Telegraph  on  highway  an  additional  burden.  Western  Union  Tel.  Co. 
V.  Williams  (Va.),  258. 

11.  Meaning  of  words  '*  damaged,"  and  "injured,"  in  constitution.  Town 
of  Longmont  v.  Parker  (Col.),  91-94,  n. 

Title  of  act. 

12.  A  substantial,  not  a  literal,  conformity  of  a  law  to  its  title  is  required 
by  the  constitution.  The  title  indicating  that  a  railroad  is  to  run  into  and 
through  a  named  town,  and  the  body  of  the  act  providing  for  running  it  into 
and  through  the  corporate  limits,  or  within  one  mile  of  the  court-house,  on 
certain  conditions,  the  title  covers  the  matter  of  the  enactment.  Macon,  etc., 
R.  Co.  V.  Stamps  (Qa.),  537. 

YEflTBD  BIGHTS. 

18.  Franchise  and  rights  of  gas  company  wJien  not  infringed  by  the  erectum 
of  public  gaS'tDorks.  A  gas  company  incorporated  for  the  purpose  of  supply- 
ing gas  for  lighting  the  streets  and  public  and  private  buildings  of  a  city, 
under  authority  from  the  city  council  erected  gas-works,  and  laid  pipes  for 
long  distances,  for  conducting  gas  through  the  streets  for  public  and  private 
consumption.  The  council  regulated,  from  time  to  time,  the  price  which  such 
company  might  charge  for  gas,  and  from  time  to  time  made  contnwsts  with  the 
company  for  lighting  the  streets.  At  the  expiration  of  the  last  contract  no  new 
agreement  was  entered  into,  and  the  city  declined  to  take  gas  any  longer  from  the 
company.    The  company  complied  with  all  the  provisions  of  the  law  of  the 
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sUte  relating  to  gas  oompaniea,  and  with  all  the  requirements  of  the  dty  council 
in  that  behalf.  Held,  (1)  That,  although  there  was  no  refaaal  or  neglMt  bj 
the  company  to  comply  with  the  requirement  of  section  2480  of  the  BcTl^ed 
Statutes  of  Ohio  as  to  laying  pipes  and  lighting  streets,  and  no  neglect  by  the 
company  to  furnish  gas  to  citizens  and  other  oonsumeFs,  in  accordance  with 
the  prices  fixed  by  the  council,  as  provided  in  section  2482  of  the  Revised 
Statutes,  the  dty  council,  under  section  2486  of  the  Revised  Statutes,  was  em- 
powered to  erect  its  own  gas-works  at  the  expense  of  the  corporation,  or  to 
purchase  gas-works  already  erected  therein,  whenever  it  might  l>e deemed  expe- 
dient and  for  the  public  good.  (2)  That  the  company  acquired  no  vested  rights 
of  which  it  would  be  deprived,  without  due  process  of  law,  by  the  city's  erect- 
ing its  own  gas-worlLS.  Spear  J.,  dissenting.  State,  ex  zel.,  v.  CSty  of  Hamil- 
ton (Ohio),  60. 

See  Chabgbs,  Rbgulation  of;  Eminent  Domain,  1-12, 16, 17;  Intbrstatk 

Comhbkcb;  Taxation. 

CONTRACTS. 

1.  Execution  of  contract  bjf  corparatian  —  burden  of  proof.  Where  the  presi- 
dent and  secretary  of  a  corporation  execute  a  contract  in  behalf  of  the  com- 
pany, which  is  regular  on  its  face,  and  not  shown  to  be  outside  of  the  regular 
business  of  the  corporation,  it  is  prima  fade  evidence  that  it  was  executed 
with  authority;  and  those  who  deny  the  authority  take  upon  themselves  the 
burden  of  establishing  their  claim.  Sherman  Center  Town  Co.  v.  Swigart  (Kans.),. 
158. 

2.  Authority  of  officers  to  make  contract.  Where  the  president  and  secretary 
of  a  corporation  act  openly  and  publicly  as  its  agents  in  making  contracts,  and 
generally  in  managing  its  business,  witb  the  understanding  and  acquiescence 
of  the  directors  that  they  shall  so  act,  the  corporation  will  not  be  relieved  from 
liability  upon  contracts  so  made,  upon  the  mere  ground  that  the  directors  ftdled 
to  formally  confer  authority  on  these  officers  by  vote  or  resolution  entered  on 
the  recordis  of  the  corporation.  ] 

3.  Construction.  Divisibility  of  covenants  and  conditions  In  insurance  con- 
tracts.    564,  n. 

See  Constitutional  Law,  8;   Corporations,  6;  Municipal  Corporations, 

14,  15;  Ultra  Virbs. 

CONTRIBUTORY  NEOLIGENCB. 
See  Negliobnce. 

CORPORATIONS. 

1.  Decree  of  dissolution,  token  proper.  On  a  bill  filed  by  creditors  against  the 
corporation  and  its  stockholders  to  reach  unpaid  subscriptions,  a  decree  was 
entered  which,  among  other  things,  dissolved  the  corporation.  It  appeared 
that  all  its  property  and  assets  were  gone  and  that  it  had  long  before 
ceased  to  do  business.  Held,  that  the  decree  was  proper.  Altlng  v.  Ward 
(111.),  727. 

2.  Lien  upon  stock.  See  Oeorge  H.  Hammond  <&  Co.  y.  Hastings  (U.  S.), 
698,  702,  n. 


CORPORATIONS—  OonHnuetL 

8.  Power  to  hold  real  estate  —  eecheat.  The  act  of  April  26, 1855,  provider 
that  "  DO  corporation  *  *  *  shall  *  *  *  hereafter  acquire  and  hold 
anj  real  estate  within  this  commonwealth,  directly  in  the  corporate  name,  or 
by  or  through  any  trustee,  or  other  device  whatever,  unless  specially  author- 
ized to  hold  such  property  by  the  law  of  this  commonwealth."  The  act  also 
provided  that  all  lands  held  in  violation  of  the  act  should  escheat  to  the  state. 
The  act  of  April  15,  1869,  provides  "  that  it  shall  and  may  be  lawful  for  rail- 
road  and  canal  companies  to  aid  corporations  authorized  by  law  to  develop  the 
coal,  iron,  lumber  or  other  material  interests  of  this  commonwealth  by  the 
purchase  of  their  capital  stock  or  bonds,  or  either  of  them,  or  by  the  guaranty 
of  or  agreement  to  purchase  the  principal  or  interest,  or  either,  of  such  bonds." 
Held,  that  real  estate  belonging  to  a  mining  corporation  authorized  by  law 
to  hold  it  could  not  be  forfeited  to  the  state  under  the  act  of  1855,  for  the  rea- 
son that  all  the  stock  of  the  mining  company  was  held  by  a  railroad  company, 
and  that  such  facts  did  not  constitute  a  device  on  the  part  of  the  railroad  com- 
pany  to  evade  the  act  of  1855.  Commonwealth,  ex  rel.,  v.  New  York,  etc., 
R.  Co.  (Penn.),  27.  84,  n. 

4.  Effect  of  restrictions  upon  the  power.    84,  n. 

6.  J^eet  of  provision  in  articles  of  association  limiting  indebtedness.  A  pro- 
vision in  a  charter  of  a  private  business  corporation  that  **  the  indebtedness  of 
the  company  shall  not  exceed  $500  at  one  time,"  must  be  regarded  as  merely 
a  by-law,  and,  therefore,  directory  only.  Such  a  provision  will  not  annul  a 
contract  of  which  the  corporation  has  enjoyed  the  benefit.  Sherman  Center 
Town  Co.  V.  Morris  (Kans.),  890. 

6.  Ultra  vires.  Estoppel  of  corporation  to  plead  ultra  vires  when  it  has  en- 
joyed benefit  of  contract.    Ibid. ,  and  note. 

See  Books  and  Recokds;  Contracts;  Dirbctors  and  Officers;   For- 
eign Corporations;  Stock  and  Stockholders. 

CR08SINQS. 
See  Constitutional  Law,  4-6;  Railroads,  1-7 

DAMAGES. 
Mbasurb  of. 

1.  In  action  for  change  of  grade.  City  Council  of  Montgomery  v.  Mad* 
dox  (Ala.),  436. 

2.  In  action  against  savings  bank  to  recover  pass-book  wrongfully  withheld* 
Wegner  v.  Second  Ward  Savings  Bank  (Wis.),  175. 

8.  A  statute  of  Biissouri  provides  that  the  recovery  shall  be  $5,000  *'  when- 
ever any  persou  shall  die  from  any  injury  resulting  from  or  occasioned  by  the 
negligence,  nnskillfnlness  or  criminal  intent  of  any  officer,  agent,  servant  or 
employe  whilst  running,  conducting  or  managing  any  locomotive,  car  or  train 
of  cars.**  In  this  case  the  injury  was  the  result  of  negligence  in  falling  to 
give  the  statutory  signals  or  in  failing  to  liave  the  headlight  burning.  Held, 
that  in  either  case  it  was  within  the  statute,  and  the  court  properly  directed  a 
verdict  for  $5,000.    Becke  v.  Missouri  Pac  Ry.  Co.  (Mo.),  657. 

4.  In  aeUonsfor  causing  death.  The  plaintiff  was  the  sole  surviving  parent 
of  the  deceased,  who  was  a  minor.  Held,  that  the  right  of  recovery  was  not 
limited  to  the  wages  which  deceased  might  have  earned  during  his  minority. 
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but  that  she  was  entitled  to  recover  any  prospective  pecuniary  loss  as  well  ma 
daring  the  minority  of  deceased.    Gulf,  etc,  R.  Ck>.  ▼.  Compton  (Tex.),  97. 

EXBMPLART. 

5.  Against  railioad  for  laying  track  in  street.  Power  ▼.  Manhattan  By.  Co. 
(N.  Y.),  858. 

6.  Where  a  trial  court  has  erroneously  instructed  the  jury  that  they  might  al- 
low exemplary  damages,  a  yerdict  for  the  plaintiff  will  he  set  aside  though  the 
damages  may  be  justified  by  the  evidence  as  compensatory  only.  Powers. 
Manhattan  Ry.  Co.  (N.  Y. ),  868. 

EXCBBBITB. 

7.  The  plaintiff  wsb  a  woman  fifty-three  years  of  age.  She  was  injured  in 
the  back  though  not  externally.  She  had  not  been  able  to  walk  since  the 
accident  and  had  suffered  pain  intermittently.  The  probabilities  were  that 
she  would  be  better  but  would  never  fully  recover.  A  verdict  for  $15,000 
was  held  excessive  and  a  new  trial  was  ordered  unless  plaintiff  would  remit 
$5,000.     Furnish  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  620. 

See  Banks  and  Bakkino,  18 ;  Eminent  Domain,  18-34  ;  Railboads,  48-^; 
Telbgbaph  and  Telephone  Comfanibs,  9-16. 

DEATH  BY  WRONGFUL  ACT. 
See  Interstate  Law. 

DEED. 
1.  Of  right  of  way  to  railroad  company,  construction  of.     835,  n. 

DEPOT. 
See  Railroads,  69-73. 

DIRECTORS  AND  OFFICERS. 

1.  May  not  apply  corporate  funds  to  payment  of  individual  debts.    909,  n. 

2.  Right  to  inspect  books  and  records  of  corporation.  Hemingway  v.  Hem- 
iugway  (Conn.),  302.  - 

3.  Liability  on  bonds  for  faithful  performance  of  duty.    450,  n. 

4.  7^e(uurer  —  claim  for  eornpenscUion.  Where  a  stockholder  of  a  corpora- 
tion is  appointed  to,  and  fills  the  position  of,  treasurer,  without  any  agreement 
or  understandiDg  as  to  compensation  for  his  services,  the  law  will  presume 
that  the  service  was  intended  to  be  gratuitous,  and  no  recovery  can  be  had 
therefor,  and  this  presumption  will  not  be  dependent  upon  the  amount  of  stock 
held  by  such  person.    Mather  v.  Eureka  Mower  Co.  (N.  T,),  410. 

5.  Liability  of  directors  for  terongfully  authorvsing  the  iaue  ((f  notes.  The 
directors  of  a  railroad  company  voted,  without  authority,  to  pay  their  presi- 
dent a  salary  of  $25,000.  Subsequently  the  board  authorized  the  premdent  to 
issue  and  negotiate  the  notes  of  the  company  for  the  purpose  of  paying  the 
salary.  Notes  were  issued  and  came  into  the  hands  of  bona  flde  purchasers 
for  value  before  maturity.  In  a  suit  by  the  corporation  against  the  directors 
it  was  held  that  the  directors  were  liable  to  the  extent  of  the  liability  imposed 
on  the  corporation,  and  that  an  action  could  be  maintained  before  the  corpora- 
tion had  paid  any  thing  on  account  of  the  notes.  Metropolitan  Ry.  Co.  v. 
Kneeland  et  al.  (N.  T.),  502. 
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6.  Directors  wlio  did  not  vote  for  the  issue  of  the  notes,  though  thej  voted 
for  pajring  the  salary,  woald  not  be  liable.     Ibid. 

7.  LiabUUy  for  failure  to  make  report  The  statutes  of  Montana  required 
every  corporation  annually  to  make  and  publish,  or  file  for  record,  a  certain 
report,  and  in  default  thereof  provided  that  all  the  trustees  of  the  company 
should  be  jointly  and  severally  liable  for  all  the  debts  of  the  company  then 
existing  or  thereafter  contracted  before  such  report  was  filed.  Held,  that  the 
trustees  were  liable  under  the  statute  for  a  failure  to  make  the  report  required, 
though  the  corporation  had  become  insolvent,  had  ceased  to  do  business,  and 
had  transferred  all  its  property  in  payment  of  its  debts  before  the  time  for 
making  the  report.    Gaus  et  al.  v.  Switzer  et  al.  (Mont.),  703. 

6.  Same  subject  discussed  at  length  in  note.     711,  n. 
See  Building  and  Loan  Associations;    Contracts;    Stock  and  Stock- 
holders. 

ELECTRIC  POLES  AND  WIRES. 

1.  For  operating  street  railway,  whether  an  additional  burden.  Taggart  v. 
Newport  Street  Ry.  Co.  (R.  I.),  44. 

2.  For  telegraph  line  on  highway  whether  an  additional  burden.  Westertt 
Union  Tel.  Co.  v.  Williams  (Va.),  258,  56,n.    268,  n. 

See  Street  Railroads;  Telegraph  and  Telephone  Companibs. 

ELEVATED  RAILROADS. 
See  Railroads,  48-49. 

EMINENT  DOMAIN 

What  coNSTrrtTTEs  a  taking. 

1.  Dummy  railroad  in  street  an  additional  burden.  East  End  Street  Ry. 
Co.  v.  Doyle  (Tenn.),  747. 

2.  Horse  railroad  not  an  additional  burden  on  fee  of  street.  55,  n. 

8.  Damages  by  ditch  in  street,  whether  a  taking.     94,  n. 

4.  Electric  poles  and  wires  in  street,  whether  an  additional  burden.  Tag- 
gart  V.  Newport  Street  Ry.  Co.  (R.  I.),  44;  Western  Union  Tel.  Co.  v.  Wil- 
liams (Va.),  258.    56,  n,  268,  n. 

5.  Flooding  caused  by  interfering  with  fiow  of  surface  water,  whether  a 
taking.     See  Bates  v.  Westborough  (Mass.),  114.     121,  n. 

6.  Interfering  with  riparian  rights.  Lord  v.  Meadville  Water  Co.  (Penn.), 
747. 

7.  Laying  out  highway  adjacent  to  land.  The  defendant  city  purchased  land 
adjacent  to  the  plaintiff's  lot,  and  laid  it  out  as  a  street.  She  sued  for  dam- 
ages by  reason  of  being  deprived  of  privacy  and  rendered  liable  for  assess* 
ments.  Held,  that  the  plaintifTs  land  was  neither  taken  nor  damaged  within 
the  meaning  of  the  constitution,  and  a  Judgment  for  the  defendant  was 
affirmed.     Peel  v.  City  of  Atlanta  (Ga.),  418.  415,  n. 

Property  *'  damaged"  or  "  injured." 

8.  Construction  of  the  words  generally,  94,  n.    485,  n. 

9.  By  ditch  in  itreet.  The  defendant  town  constructed  a  ditch  in  the  street 
In  front  of  the  plaintiff's  property  about  fourteen  feet  wide  and  lAx  feet  deep» 
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for  sapplyingthe  town  with  water.  The  fee  of  the  street  waa  in  the  pabllc 
It  WM  held  that  the  plaintifE  waa  entitled  to  recover  the  amoant  of  deprecia- 
tion to  hia  property  caused  by  the  ditch.    Town  of  Longmont  ▼.   Parker 

(Col.),  91. 

10.  Meaning  of  ths  ioord  ** damaged**  in  the  e<m9Ututum.  Under  the  pro- 
vision of  the  constitation  that "  private  property  shall  not  be  taken  or  dam- 
aged for  public  or  private  use  without  just  compensation,*'  the  owner  of  prop- 
erty abutting  on  a  street,  who  sustains  a  damage  different  in  kind  from  that 
suffered  by  the  general  public,  by  reason  of  the  use  or  improvement  of  the 
street,  is  entitled  to  recover  to  the  extent  of  such  damage. 

11.  Interfering  with  the  right  of  ingress  and  egress  to  abutting  property  is 
a  damage  peculiar  to  the  owner. 

12.  Bg  change  of  grade .  The  city  of  Montgomery  cut  down  the  grade  of 
the  street  in  front  of  plaintiff's  property  some  ten  or  fifteen  feet.  The  consti- 
tution of  Alabama  required  corporations  and  others  invested  with  the  power 
of  eminent  domain  to  make  compensation  for  property  taken,  injured  or  de- 
stroyed by  the  construction  or  enlargement  of  their  works,  highways  or  im- 
provements. Held,  that  the  change  of  grade  was  '*  a  construction  or  enlai^ge- 
ment "  of  the  highway  within  the  meaning  of  the  constitutibn.  City  Council 
of  Montgomery  v.  Maddox  (Ala.),  426. 

Rights  in  pbopertt  gondeicnbd. 
18.  Rights  of  railroad  company  in  the  land  constituting  its  right  of  way.  586,  n. 

14.  May  only  remove  and  appropriate  so  much  of  the  soil  and  materials  as 
is  necessary  for  the  construction  and  repair  of  its  road.  Early  wine  v.  To- 
peka,  etc.,  R.  Co.  (Kans.),  588.   586,  n. 

15.  Cannot  authorize  another  railroad  to  construct  a  track  thereon  without 
compensation  to  owner  of  fee.  Fort  Worth,  etc.,R.  Co.  v.  Jennings  (Tex.), 
121. 

Public  use. 

16.  Whether  switch  tracks  and  lateral  roads  to  private  property  are.  See 
Chicago,  etc.,  R.  Co.  v.  Porter  (Minn.),  415;  Glaessner  v.  Anheuser-Busch 
Brewing  Co.  (Mo.),  420,  424,  n. 

17.  Whether  the  use  for  which  lands  for  the  construction  of  a  railroad  track 
are  to  be  taken  is  a  public  or  private  use  does  not  depend  on  the  number  of 
persons  who  may  have  occasion  to  use  it.  If  all  people  have  a  right  to  its  use, 
it  is  a  public  use,  though  the  number  who  require  the  use  may  be  small. 
Chicago,  etc.,  R.  Co.  v.  Porter  (Minn.),  415. 

Just  coupeksation  akd  damaqbs: 

18.  Railroad  through  farm  —  entire  tract.  Plaintiff's  farm  was  in  one  in- 
closure,  but  the  land  taken  for  right  of  way  for  defendant's  railroad  was  ail 
in  an  eighty-acre  subdivision  of  the  same,  and  that  subdivision  alone  was 
named  in  the  bond  for  appeal  from  the  award  of  the  commissioners  oondencm- 
ing  the  land.  Held,  that  evidence  showing  the  damages  to  the  entire  farm  is 
competent.    Chicago,  etc.,  R.  Co.  v.  Branson  (Kans.),  180. 

19.  What  constitutes  an  entire  tract  for  the  purpose  of  estimating  damages 
to  remainder.    184,  n. 
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20.  Ikunagei  when  part  of  street  tahenfor  raUroad  purpoeee.  The  defendant 
took  a  part  of  the  street  in  front  of  plaintiff's  lot  for  railroad  purposes.  The 
plaintiff  owned  the  fee  of  the  street.  In  an  action  to  recover  for  the  takings 
it  was  held  that  the  plaintiff  was  entitled  to  recover  the  valne  of  the  part 
taken,  subject  to  the  easement  for  a  pablic  street,  together  with  damages  to 
the  part  not  taken  and  to  the  abutting  lot.  Muller  v.  Southern  Pacific  R7. 
€0.  (Cal.),  40. 

21.  Damages  to  the  part  not  taken.  The  damage  to  the  part  not  taken  is  to 
be  ascertained  bj  taking  the  difference  between  its  value  before  the  defendant 
entered  to  build  its  road  and  its  value  after  the  road  was  completed.  If  there 
was  no  depreciation  there  was  no  damage.     Ibid. 

22.  ValuSt  how  estimated.  In  arriving  at  the  value  of  property  all  its  capa* 
bilities  are  to  be  taken  into  consideration.  The  same  considerations  are  to  be 
regarded  as  in  a  sale  between  private  parties.    Ibid. 

28.  Damage  to  present  use.  If  the  abutting  lot  is  rendered  less  valuable  bj 
the  obstruction,  because  the  owner  is  using  the  lot  for  a  particular  business, 
and  the  obstruction  renders  the  lot  less  valuable  for  that  business,  such  dam- 
age may  be  considered.    Ibid. 

24.  Damages  to  abutting  property  by  elevated  railroad  in  street,  measure  of, 
and  how  estimated.  See  Newman  v.  Met.  El.  Ry.  Co.  (N.  Y.),  818;  Tallmam 
▼.  Met.  El.  Ry.  Co.  (N.  Y.),  826. 

EVIDBNCB. 

25.  Opinions  as  to  amount  of  damage.  - 186,  n. 

26.  Opinions  as  to  value.     184,  n. 

27.  Offers  to  buy  or  sell  as  evidence  of  valne.  Muller  v.  Southern  Pacific 
Ry.  Co.  (Cal.),  40,  44,  n. 

28.  Stating  amount  of  damage.  When  a  witness  for  a  land-owner  is  asked 
and  testifies,  over  the  objection  of  the  company,  that  his  farm  was  damaged  a 
certain  sum  per  acre,  naming  it,  by  the  taking  of  a  right  of  way  through  it, 
this  is  erroneous;  yet  if  it  is  shown  that  the  objection  made  was  also  to  the 
competency  of  the  witness  to  testify  as  an  expert,  who  was  competent,  and  it 
is  also  shown  that  objections  to  like  questions  asked  other  witnesses  were  sus- 
tained, and  also  that  in  the  course  of  the  trial  like  evidence  had  been  given  to 
proper  questions  without  any  objection  of  defendant,  and  the  defendant  also, 
in  cross-examination,  repeatedly  asked  like  questions,  the  error  is  not  suffi- 
cient to  compel  a  reversal  of  the  judgment.  Chicago,  etc,  R.  Co.  v.  Brunson 
(Eans.).  180. 

29.  Ovmer^s  return  to  the  tax  assessor.  Where  a  person  is  required  by  law 
to  make  a  return  of  his  property  under  oath  to  the  tax  assessor  with  the  valuQ 
of  the  same,  such  return  is  admissible  as  independent  evidence  of  value  as 
against  the  owner  in  a  proceeding  to  condemn  a  portion  of  the  property  em- 
braced in  such  return.     Birmingham  Mineral  R.  Co.  v.  Smith  (Ala.),  741. 

30.  Admissions  of  the  owner  as  evidence  generally.    744,  n. 

81.  Proof  of  incorporation.  On  the  hearing  of  a  petition  for  the  appoint- 
ment of  commissioners  to  determine  the  compensation  to  be  paid  for  lands  taken 
for  railroad  purposes,  the  petitioner  should  make  proof  of  its  incorporation. 
Chicago,  etc.,  R.  Co.  v.  Porter  (Minn.),  415. 
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9S.  Int^red.  On  the  sabject  of  iotereet  in  oondemnfttion  piooeedingB,  see 
DonneUj  ▼.  Brooklyn  (N.  Y.).  269,  377,  n. 

ENFOBCINe  AWARD  BT  SUIT. 

38.  Under  the  statntes  applicable  to  the  dty  of  Brooklyn,  an  award  of  dam- 
ages for  property  taken  for  pablle  ase  may  be  redaoed  by  an  assessment  of 
benefits  upon  the  residae  of  the  property  from 'which  the  part  was  taken,  and 
the  payment  of  the  award  is  postponed  nntil  the  city  has  had  an  opportunity 
to  make  the  asseasment.  In  an  action  on  an  award,  where  the  dty  had  failed 
for  several  years  to  have  an  assessment  of  benefits  made,  it  wss  held  that  the 
action  was  not  founded  upon  negligence,  but  was  an  action  on  a  judgment 
within  the  meaning  of  the  statute  of  limitations.  Donnelly  v.  City  of  Brook- 
lyn (N.  r.),  269,  277.  n. 

Daicaobs  pbbbuhbd  to  be  ikcludbd  in  awabd. 

84.  Where  part  of  a  tract  of  land  is  taken  for  a  railroad,  the  award  is  pre- 
sumed to  include  all  damages  which  will  result  from  the  construction  and  op- 
eration of  the  road  in  a  proper  manner.     White  v.  Chicago,  etc.,  R.  Co.  (Ind.), 
138. 
See  Constitutional  Law;  Injunction;  Railroads;  TBLBanAPH  and  Telb- 

PHONB  COKPANIBS. 

EQUITY. 
See  Bonds;  Limitations;  Stock  and  Stockholdbbs. 

ESCHEAT. 
See  Corporations,  8. 

ESTOPPEL. 

1.  To  deny  validity  of  mnnldpal  bonds.    525,  n. 

2.  Of  corporation  to  dispute  Talidity  of  its  notes.   -509,  n. 

3.  Of  abutting  owners  to  enjoin  railroad  in  street  or  to  claim  damages  there- 
for.    Bnrkham  v.  Ohio  &  Miss.  R.  Co.  (Ind.),  88,  90,  n.,  161,  n. 

4.  Of  corporation  to  plead  ultra  vires.  Sherman  Center  Town  Co.  ▼.  Morris 
(Kans.),  899,  402,  n. 

See  Bonds;  Insurance,  49;  Railroads,  58. 

EVIDENCE. 

1.  BkDpert  testimony.  A  hypothetical  question  addressed  to  an  expert  need 
not  embrace,  in  its  assumptions,  all  the  facts  which  the  evidence  tends  to  es- 
tablish, but  no  facts  should  be  assumed  which  the  evidence  does  not  warrant. 
Gulf,  etc.,  R  Co.  V.  Compton  (Tex.),  97. 

2.  Expectation  of  life.  Where  plaintiff  was  the  sole  beneficiary  of  the  suit, 
held,  that  it  was  not  necessary  to  prove  her  expectation  of  life,  but  that  the 
jury  might  judge  thereof  from  her  age  and  physical  condition.     Ibid. 

8.  Precautions  after  accident.  Evidence  that  ever  since  the  accident  appel- 
lant had  employed  a  conductor  on  its  water  trains,  was  held  to  have  been  prop- 
erly excluded.     Ibid.,  and  105,  n. 

4.  Burden  of  proof.  The  derailment  of  a  train  of  cars  is  prima  fade  evi- 
dence of  negligence  on  the  part  of  the  railroad  company,  and  devolves  upon 
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the  eompanj  the  harden  of  showing  that  ench  derailment  waa  not  in  oonae- 
qaence  of  any  negligence  on  the  part  of  the  company.  FnmiBh  ▼.  Mifleouri  Pac. 

Ry.  Co.  (Mo.),  eao. 

5.  Bes  getta  —  UaUment  by  engineer.  In  a  suit  against  a  railroad  company 
to  recover  for  causing  the  death  of  persons  on  the  track,  a  witness  testified 
that  after  the  train  was  stopped  and  the  engineer  was  walking  hack  to  the 
hridge,  he  said  in  answer  to  a  question:  ' '  They  had  whistled  enongh  for  them." 
Held,  competent  as  part  of  the  res  gesta.  Hooker  ▼.  Chicago,  etc.,  R.  Co. 
(Wis.),  198. 

See  Railroads,  27,  34,  85. 

FELLOW  SERVANT. 
See  Nbgligbkgb,  9-19. 

FIRES. 
See  Railroads,  26-85. 

FORECLOSURE. 

1.  Priority  of  (Mm  for  rental  or  ueeof  roUing  etoek.  On  Angust  1,  1888,  a 
judgment  creditor  filed  his  bills,  making  the  trustees  in  the  several  mortgages 
parties,  and  a  receiver  was  appointed,  the  mortgagees  neither  consenting  nor 
objecting.  On  December  1  of  the  same  year  the  trustees  in  the  several  mort> 
gages  filed  bills  for  the  foreclosure  of  their  mortgages  and  a  receiver  was  ap- 
pointed thereunder.  Prior  to  any  of  these  proceedings  the  railroad  company 
had  purchased  certain  rolling  stock,  the  vendors  reserving  title  until  payment 
of  certain  annual  sums  called  rents  and  with  the  right  to  retake  possession 
upon  default  in  payment.  It  was  held  that  the  claim  for  use  or  rental  of  this 
rolling  stock  from  August  1  to  Decem>>er  1  was  not  prior  to  the  mortgage  lieus, 
but  that  the  prayer  of  the  trustees  for  a  receivership  including  this  rolling 
stock,  was  a  consent  that  the  value  of  its  use,  or  the  balance  of  purchase- 
money,  should  be  paid,  and  that  the  claim  for  such  rental  or  use  from  Decem- 
ber 1  was  prior  to  the  mortgage  liens.  Kneeland  v.  American  Loan  &  Trust 
Co.  (U.  S.),  596. 

2.  Rental  ofroUing  Hoek  —  hmo  entimated.    The  trustees  having  prayed  for 

a  receivership  of  the  entire  proiMrty  and  the  rolling  stock  being  in  excess  of 

that  required  for  the  operation  of  the  road,  the  rental  should  be  fixed  at  the 

fair  value  of  the  use  of  such  property  and  not  on  the  '*  mileage  system,"  as 

the  trustees,  if  they  were  not  willing  to  pay  the  fair  rental  value  of  the  whole, 

should  have  limited  their  prayer  to  so  much  as  was  necessary  for  the  proper 

operation  of  the  road.    Ibid. 

See  APPBAL. 

FOREIGN  CORPORATION. 

1.  Making  contracts  before  complying  wUh  domestic  statutes,  A  contract  made 
by  a  foreign  corporation  before  it  has  complied  with  the  statutory  prerequisites 
to  the  right  to  do  buiAness  in  another  state  will  not  on  that  account  be  held 
absolutely  void,  unless  the  statute  expressly  so  declares;  and,  if  the  statute 
imposes  a  penalty  upon  the  corporation  for  failing  to  comply  with  such  pre. 
requisites,  such  penalty  will  be  deemed  exclusive  of  any  others.  Toledo  Tie 
&  L.  Co.  V.  Thomas  (W.  Va.),  251. 
VOL.  II.— 97 
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FOREIGN  OORPOR ATION  -^  Continued. 
8.  Whsih&r  9ueh  eovUraeUmay  be  enforced.  Oar  8Utaie(tec.  30,  chap.  04,  CMto 
W.  Va.),  which  pretoribM  that  foreigii  corporations  shall  complx  with  certain 
regalations  as  a  prereqaisite  to  their  right  to  hold  property  or  do  boslneas  in 
this  state,  and  fixes  a  penalty  for  their  fidlare  to  do  so,  does  not  make  the 
contracts  made  in  this  state  by  snch  corporations  befora  oompllaace  with 
said  regulations  absolutely  void  and  unenforceable  in  the  courts  of  this  state. 
Ibid. 

8.  Imposing  eonditione  a»  to  reeort  to  U.  8.  courts,  A  statute  of  Texas  forbade 
foreign  corporations  doing  business  in  the  state  until  they  had  obtained  a  per- 
mit to  do  so  from  the  secretary  of  state  and  had  stipulated  that  such  permit 
should  be  subject  to  all  the  proyisions  of  the  act,  one  of  which  was  if  any 
such  corpocation  should  remove  any  suit  to  the  United  States  court,  it  should 
forfeit  its  permit.  Held,  that  the  statute  was  contraTy  to  the  constitution  of 
the  United  States  and  void.  Texas  Land  &  Mortgage  Co.,  Limited,  ▼.  Wor- 
sham  et  al.  (Tex.),  843. 

4.  Such  statute,  if  not  void,  would  not  close  the  courts  of  the  state  to  a  for- 
eign corporation  with  respect  to  rights  acquired  prior  to  the  taking  effect  of 
the  act.    Ibid. 

5.  BnforcingUahilUif  of  stockMders  in  foreign  corporation,  A  statute,  under 
which  a  Michigan  corporation  was  organised,  made  the  stockholders  liable  for 
all  labor  performed  for  the  eorporation,  the  liability  to  be  enforced  by  an  ac- 
tion of  assumpsit.  It  is  also  required  suit  to  be  brought  against  any  and  all 
the  stockholders  and  the  corporation  jointly,  and  no  execution  was  to  issue 
until  the  property  of  the  corporation  was  exhausted.  Another  section  re- 
quired actions  against  corporations  to  be  commenced  in  the  county  where  their 
works  were  situated  or  business  office  located.  Held,  that  the  remedy  pro- 
vided by  the  statute  was  exclusive  and  a  bill  in  equity  would  not  lie  against 
part  of  the  stockholders  alone.    May  v.  Black  et  al.  (Wis.),  678. 

6.  No  action  would  lie  in  Wisconsin  because  jurisdiction  could  not  be  had 
of  the  corporation  and  because  the  statute  prescribed  a  particular  place  for 
commencing  the  suit.     Ibid. 

7.  Same  subject  treated  in  note,  p.  678. 

See  iNBUBAircB,  48-46;  Intbr-statb  Gommkbob,  4 

GAS. 
See  Constitutional  Law,  18. 

GRADE,  CHANGE  OF. 
See  Eminent  Domain,  12. 

HORSE  RAILROADS. 
See  Strbbt  Railboads. 

INJUNCTION. 

1.  Bight  of  tax  payers  to  efnioin  Olegal  contract,  Win  injunction  will  be 
granted  at  the  suit  of  a  tax  payer  to  restrain  the  officers  of  a  municipal  cor- 
poration from  making  a  contract  which  they  have  no  authority  to  make  and 
which  will  incresse  the  burden  of  taxation.  Mayor,  etc,  of  Baltimore  et  al. 
▼.  Keyser  et  al.  (Md.),  462. 
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2.  To  prevent  the  oonstraction  or  operation  of  a  railroad  in  a  street.  Glaess- 
ner  ▼.  Anheiuer-BaBch  Brewing  Aaa.  (Mo.)t  4^>  M»  &•»  1^1 1  n* 

d.  To  prevent  entry  on  private  property  htfore  condemnation.  The  plaintiff, 
a  ooal  companj,  owned  the  coal  beneath  a  tract  of  land,  with  the  right  to  re- 
move all  the  ooal  without  regard  to  the  effect  of  sach  removal  upon  the  ear- 
face.  The  defendant  gas  company  soaght  to  lay  its  pipes  across  the  surface 
of  the  tract  without  compensation  to  the  coal  coippauj.  Held,  that  the  effect 
of  the  entry  by  the  defendant  under  the  power  of  eminent  domain  was  to  take 
for  the  public  use  the  right  of  subjacent  support  and  that  the  plaintiff  was  en- 
titled to  an  injunction  to  restrain  such  entry  until  compensation  was  made, 
unless  the  defendant  would  agree  to  be  bound  by  the  release  of  the  right  of 
support  which  the  owner  of  the  surface  had  made,  or  would  give  security  for 
the  payment  of  damages  as  required  by  law.  Penn  Qas  Coal  Co.  v.  Versailles 
Fuel  Qas  Co.  (Penn.),  610. 

4.  To  prevent  use  of  a  railroad  right  of  way  for  the  tracks  of  a  second  com* 
pany  without  comi>ensation  to  the  owner  of  the  fee.  Forth  Worth,  etc.,  R.  Co. 
V.  Jennings  (Tex.),  121. 

INSTRUCTIONS. 

1.  It  is  error  to  instruct  a  jury  that  they  must  be  eatisfled  upon  a  given  point. 
They  should  give  their  verdict  upon  the  preponderance  of  the  evidence  alone, 
or  against  the  party  who  has  the  burden  of  proof  where  the  evidence  is  evenly 
balanced.    Arkansas  Midland  Ry.  Co.  v.  Canman  (Ark.),  811. 

3.  In  suit  for  ejecting  passenger,  see  Chicago  City  Ry.  Co.  v.  Pelletier 
(111.),  616. 

8.  In  suit  for  injuries  caused  by  derailment,  see  Furnish  v.  Missouri  Pac. 
Ry.  Co.  (Mo.),  620. 

4.  On  the  trial  of  an  action  for  setting  fire  to  the  plaintiff's  grain  and  crops, 
the  oourt  instructed  the  jury  as  follows :  *'lt  the  defendant  owned  the  road  on 
which  the  locomotive  ran,  and  the  locomotive  did  set  fire  as  alleged,  the  pre- 
sumption is  that  it  was  the  negligence  of  the  owner  of  the  road,  and  this  pre- 
sumption continues  until  the  contrary  appears  from  the  evidence.  If  an  ex- 
pert testifies  that  he  operated  the  locomotive  at  that  time  with  due  care  and 
thought,  and  it  was  so  constructed  that  it  would  not  set  fire  as  thus  operated, 
and  the  jury  believe  from  the  evidence  that  it  actually  did  set  fire  at  that  time, 
the  jury  are  to  consider  which  of  these  proofs  they  will  believe,  the  former  or 
the  latter."  Held,  that  the  instruction  was  confused  and  ambiguous  and 
might  reasonably  be  construed  to  mean  that  if  the  fire  was  set  by  the  engine 
the  plaintiff  might  recover,  which  is  not  the  law.  Columbia,  etc,  R.  Co.  v. 
Farrington  (Wash.),  165,  n. 

5.  In  a  case  where  a  boy  of  twelve,  who  was  walking  on  the  track  under 
such  circumstances,  was  injured  by  a  long  freight  train  being  backed  along 
the  track,  the  following  instruction  was  held  to  be  correct :  **  Parties  man- 
aging  moving  trains  must  provide  a  careful  lookout  in  the  direction  that  the 
train  is  moving  in  places  where  people,  and  especially  children,  are  liable  to 
be  upon  the  track.  Where  a  train  is  being  drawn  by  a  locomotive,  there  is 
always  a  lookout,  and  means  of  giving  notice  and  warning  to  travelers  on  the 
track,  or  in  places  of  danger,  of  the  approach  of  the  txain.    When  a  train  I0 
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being  backed,  then  the  train  ie  in  each  a  condition,  or  in  eooh  a  posltkm,  that 
other  meane  of  warning  are  req aired  by  the  law,  and,  as  I  have  given  oat  in 
the  rule,  there  mast  be  eome  lookoat  provided,  00  that  in  ease  parties,  eepecially 
in  localities  where  women  and  children  are  likely  to  be,  where  thoae  partiea 
are,  they  can  be  warned  of  approaching  danger  if  they  don't  see  it"  Whalen 
▼.  Chicago  &  N.  W.  Ry.  Co.  (Wia.),  199,  n. 

See  MuHiciPAL  Cobforations,  23,  2S;  PLBAJ>iKa  and  Practicb,  8,  9;  Rail- 

ROADS,  54,  55. 

INSURANCE 
Agents. 

1.  Whether  agent  of  c&mpany  or  of  insured.  The  agent  of  an  insurance  com- 
pany, who  is  authorized  to  procure  applications  for  insurance  and  to  forward 
them  to  the  company  for  acceptance,  is  the  agent  of  the  insurer,  and  not  of 
the  insured,  in  all  that  he  does  in  preparing  the  applications,  or  as  to  any 
representations  as  to  the  character  and  effect  of  the  statements  so  made. 
469,  n. 

2.  Persons  engaged  in  the  insurance  business,  who,  though  not  agents  of 
the  defendant  company,  are  in  the  habit  of  submitting  to  it  applications  for  its 
action,  and  who  receive  a  part  of  the  premium  on  each  as  are  accepted  by  it, 
are  the  agents  of  the  defendant  as  to  the  applications  so  accepted,  so  as  to 
charge  it  with  their  knowledge  regarding  the  insured  premises.  Indiana  Ins. 
Co.  V.  Hart  well  (Ind.),  470,  n. 

8.  G.  applied  to  B.,  who  was  an  insurance  broker,  for  insurance  in  a  certain 
amount.  B.  made  application  to  L.  &  M. ,  who  were  agents  of  the  defendant 
company,  for  the  insurance,  obtained  the  policy  and  delivered  it  to  Q.  B.  was 
not  the  agent  of  the  defendant  but  was  in  the  habit  of  submitting  applications 
as  in  this  case,  and  when  accepted  he  received  fifteen  per  cent  of  the  premium. 
Held,  that  he  was  the  agent  of  G.  in  obtaining  the  insurance,  but  that  his 
agency  ceased  when  the  policy  was  delivered,  and  that  notice  to  him  of  its 
cancellation  was  not  notice  to  the  holder  of  the  policy.  East  Texas  Fire  Ins. 
Co.  V.  Blum  (Tex.),  470,  n. 

4.  CUrks  of  agents.  Agents  may  employ  clerks  whose  acts  will  hare  same 
effect  as  if  done  by  themselves.     470,  n. 

Application. 

5.  In  an  application  for  insurance,  where  correct  answers  are  given  to  a  general 
agent  of  the  company  respecting  incumbrances  on  the  property  of  the  appli- 
cant, and  SQch  agent  fails  to  mention  the  incumbrances  in  the  written  applica- 
tion, but  procures  the  signature  of  the  applicant,  accepts  the  premium,  and 
closes  the  contract,  the  company  will  not  be  relieved  from  liability  on  account 
of  misrepresentations  in  the  application,  although  it  was  stipulated  therein 
that  it  should  be  considered  a  part  of  the  policy  and  a  warranty  by  the  insured 
of  the  trutb  of  the  statements  which  it  contained.  German  Ins.  Co.  v.  Gray 
(Kans.),  459. 

6.  To  the  same  efibct,  see  cases  cited,  471,  n 
Arbitration. 

7.  A  policy  provided  that.  In  case  the  parties  could  not  agree,  the  amount  of 
the  loss  or  damage  should  be  determined  by  arbitrators,  whose  award  should 
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be  binding  and  conclusive  as  to  tbe  amount  of  sucb  loss  or  daznage,  and  that 
the  loss  should  not  be  payable  and  no  suit  brought  therefor  until  such  award 
was  obtained.  The  provision  was  held*  to  be  reasonable  and  valid  and  binding 
upon  the  parties.     Chippewa  Lumber  Co.  v.  Phcenix  Ins.   Co.  (Mich.),  471,  n. 

8.  As  to  what  will  constitute  a  **  di£ference  "  between  the  parties  within  the 
meaning  of  a  provision  for  arbitration  and  as  to  its  construction  generally,  see 
Pioneer  Manf.  Co.  v.  Phoenix  Ass.  Co.  (Va.),  472,  n. 

9.  According  to  the  terms  of  certain  policies,  if  the  insured  and  the  agent  of 
the  insurer  present  to  adjust  a  loss,  should  be  unable  to  agree,  the  former  was  to 
deposit  with  the  agent  $10  to  pay  the  expenses  of  an  appraisement  of  the  loss, 
and  the  agent  was  thereupon  to  appoint  three  appraisers,  who  should  imme- 
diately repair  to  the  field  where  the  loss  occurred,  and  appraise  the  loss  or 
damage.  Held,  that  an  appraisement  without  notice  to  the  insured  of  the 
appointment  of  appraisers,  and  of  the  time  when  they  were  to  make  the  exam- 
ination, was  void.  Schreiber  v.  German-American  Hail  Ins.  Co.  (Minn.), 
472,  n. 

'  10.  For  condition  held  too  indefinite  to  be  enforced,  see  471,  n. 

11.  Waiver  of  procidon  for  arbitration.  The  policy  provided  that  no  suit 
should  be  brought  on  the  policy  until  after  an  award  had  been  made  fixing  the 
amount  of  the  claim.  The  plaintiffs  submitted  proofs  of  loss,  to  which  the 
defendant  replied  denying  all  liability.  Held,  that  the  action  of  the  company 
was  a  waiver  of  the  provision,  and  that  an  offer  of  the  plaintiffs  to  arbitrate 
would  have  been  an  idle  act.     Faruum  v.  Phcenix  Ins.  Co.  (Cal.),  72,  471,  n. 

ASSIONMJSNT  OF  POLICY. 

12.  The  consent  of  the  company  to  an  assignment  of  the  policy  given  after 
the  assignment  is  made,  has  the  same  effect  as  though  given  before.  Dwelling- 
House  Ins.  Co.  v.  Gould  (Penn.),  472,  n. 

13.  After  a  policy  was  issued  the  assured  mortgaged  the  property,  and  the 
agent  of  the  company  wrote  in  the  policy,  'Moss,  if  any,  payable  to  N.  W., 
mortgagee."  Subsequently,  the  assured  sold  the  property  and  went  to  the 
same  agent,  informed  him  of  the  sale  and  requested  him  to  fix  the  policy  so 
that  the  mortgagee  would  be  secure;  the  agent  said  it  was  all  right  as  it  was. 
It  was  held  that  the  company  was  estopped  from  avoiding  the  policy.  Phoenix 
Ass.  Co.  V.  Wachter  (Penn.),  472,  n. 

Bt-laws. 

14.  MtUiuU  companies  —  dutp  of  members  to  ascertain  hy-laiDS,  Those  who 
become  members  of  mntual  companies  are  bound  to  take  notice  of  the  by-laws 
of  the  company,  and  they  cannot  assail  them  on  the  ground  that  they  were  not 
legally  adopted.     Pfister  v.  Gerwig  (Ind.),  165. 

Cancellation  and  forfeiture. 

15.  A  policy  cannot  be  canceled  without  notice  to  the  assured.  Scott  v.  Sun 
Fire  Office  (Penn.),  472,  n. 

16.  Forfeitures  are  not  fkvored,  and  courts  will  not  declare  a  policy  of  in- 
surance forfeited  unless  compelled  to  do  so.  Springfield  Fire  &  Marine  Ins. 
Co.  V.  McLimans  (Neb.),  472.  n. 

17.  If  the  company,  with  knowledge  of  a  cause  of  forfeiture,  insists  upon 
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any  of  th«  provisions  of  the  policy,  it  thereby  treats  the  contract  as  in  force 
and  waives  the  forfeiture.     McFarlaud  v.  Kittanning  Ins.  Co.  (Penn.),  472,  n. 

18.  A'poUcy  provided  as  follows:  "This  insarance  may  be  terminated,  at 
the  request  of  the  insured,  by  repaying  the  company  the  customary  short  rates 
from  the  date  of  this  policy,  together  with  the  expenses  of  writing  the  Tisk." 
Held,  that  the  "expenses  of  writing  the  risk,^  Included  the  commission  paid 
to  thQ  agent,  and  not  merely  the  cost  of  writing  the  policy.  State  Ins.  Co.  v. 
Homer  (Col.),  472,  n. 

19.  Acting  under  instructions  from  the  general  agents  for  the  state,  the  lo- 
cal agent  mailed  a  notice  to  the  plaintiffs  on  the  last  of  June,  to  the  effect  that 
the  premium  must  be  paid  by  July  1,  or  the  policy  would  be  canceled.  Tbia 
letter  was  not  received  by  the  plaintiffs.  Afterward  the  policy  was  canceled 
on  the  books  of  the  company.  Held,  that  the  policy  could  only  be  canceled  by 
personal  notice  to  the  plaintiffs,  and  that  what  had  been  done  toward  canceling 
the  policy  was  Inefl^ectual.    Famum  v.  Phcenix  Ins.  Co.  (Cal.),  72. 

CONDrnONB,  CONBTRUCnON  AND  EFFECT. 

20.  A$  to  apportionment  oflois.  A»  policy  provided  that  the  assured  should 
not  be  entitled  to  recover  of  the  company  "any  greater  proportion  of  the  loss 
or  damage  than  the  amount  hereby  insured  bears  to  the  whole  sum  insured  on 
said  property,  *  •  *  without  reference  to  the  solvency  or  liability  of  other 
insurers.*'  The  agent  of  the  defendant  company  represented  to  the  plaintiff 
that  the  policy  in  suit  was  canceled,  which  was  not  true.  Thereupon  he  ob- 
tained other  insurance,  representing  that  his  property  was  not  insured.  The 
latter  insurance  was  void  from  the  beginning,  because  this  representation  was 
not  true  in  fact.  Held,  that  such  other  insurance  was  not  to  be  taken  into 
consideration  in  estimating  the  defendant's  liability;  that  the  words  of  the 
condition  did  not  refer  to  supposed  contracts  of  insurance  which  never  became 
valid,  but  only  to  such  as  had  become  avoided  by  breach  of  condition.  Parks 
v.  Hartford  Fire  lus.  Co.  (Mo.),  472,  n.     See,  generally.  471,  n. 

21.  As  to  contractor* $  risk.  Where  a  builder  contracts  with  the  owner  of 
lots  to  furnish  the  material,  and  erect  thereon  a  house,  and  said  builder,  de- 
siring a  contractor's  insurance  on  a  building,  goes  with  the  owner  to  an  insur- 
ance agency,  and  makes  application  for  such  insurance,  and  the  agents  issue 
a  policy  in  the  name  of  the  owner,  and  insert  therein  a  clause,  '*  contractor's 
insurance  for  thirty  days,"  and  the  intention  is  to  indemnify  the  contractor 
against  loss  by  fire  for  thirty  days,  and  at  the  expiration  of  that  time  indem- 
nify the  owner  against  loss  by  fire  on  said  building  for  three  years,  held,  that 
such  a  policy  may  be  enforced  for  the  benefit  of  the  builder.  Held,  also,  that, 
to  explain  and  give  effect  to  such  a  policy,  oral  evidence  may  be  resorted  to. 
Germania  Fire  Ins.  Co.  v.  Thompson  (Kans.),  478,  n. 

22.  As  to  keeping  and  using  kerosene,  etc,  A  policy  provided  that  coal,  kero- 
sene or  carbon  oil  should  not  be  kept  or  used  upon  the  premises  without  a 
written  permission  indorsed  on  the  policy  "  excepting  the  use  of  refined  coal, 
kerosene  or  other  carbon  oil  for  lights,  if  the  same  is  drawn  and  the  lamps 
filled  by  daylight;  otherwise  this  policy  shall  be  null  and  void.'*  Attached  to 
the  policy  was  a  printed  slip  signed  by  the  defendant  company  as  follows: 
'*  Privileged  to  use  kerosene  oil  for  lights,  lamps  to  be  trimmed  and  filled  by 
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daylight  only."  There  wm  also  indoned:  *<  PriTileged  to  keep  not  exceeding 
five  barrelfi  of  oil  on  iiaid  premiaee."  The  inanred  property  was  destroyed  hy 
a  fire  caused  by  drawing  kerosene  in  the  oil-room  of  the  premises  near  a 
lighted  lantern  at  about  dusk.  The  oil  was  drawn  by  persons  acting  under 
the  authority  of  a  tenant  of  the  assured  and  not  for  the  purpose  of  being  used 
on  the  premises.  The  trial  court  directed  a  verdict  for  the  defendant  which 
was  affirmed.    Gunther  ▼.  Liverpool,  etc.,  Ins.  Co.  (U.  S.),  478,  n. 

28.  As  to  repairs.  Under  a  policy  which  does  not  forbid  repairs  jmt  m,  but 
imposes  the  condition  on  the  insured  to  obtain  the  written  consent  of  the  com* 
pany  before  doing  any  act  which  may  increase  the  risk  insured  against,  courts 
will  not  conclude  that  repairs,  though  very  extensive,  and  bordering  on  recon- 
struction, operate  an  increase  of  risk,  but  will  weigh  the  degree  of  care  used 
by  the  insured  while  making  such  alterations,  and  all  circumstances  connected 
with  the  operation,  and  decide  each  case^on  a  particular  showing  therein  made. 
An  addition  or  extension  to  an  insured  building  does  not  of  itself  operate  an 
increase  of  the  risk.  The  improvements  made  to  the  building  in  connection 
with  the  extension  may  decrease  the  risk.  Meyer  v.  Queen  Ins.  Co.  (La.), 
478,  n. 

24.  As  to  other  insurance,  A  policy  contained  these  words:  "  Total  concur- 
rent  insurance,  $4,000."  There  was  also  a  provision  that  if  the  assured  should 
obtain  any  additional  insurance  without  the  oonsent  of  the  company  indorsed, 
the  policy  should  be  void.  The  policy  in  suit  was  for  $1,000,  and  when  it  was 
issued  the  assured  already  had  $3,000  upon  the  property.  Afterward  assured 
obtained  another  policy  for  $1,000.  It  was  held  that  the  words  **  concurrent 
insurance  "  meant  insurance  in  force  at  the  same  time  upon  the  same  property 
for  the  benefit  of  the  same  parties  or  interest;  that  the  policy  sued  on  with 
the  $3,000  previously  in  force  made  up  the  total  permitted  without  consent  of 
the  company,  and  that  the  additional  $1,000  was  a  violation  of  the  condition 
and  avoided  the  policy.    East  Texas  Fire  Insurance  Co.  v.  Blum  (Tex.),  476,  n. 

Conditions  as  to  title  and  fossbssion. 

25.  Condition  as  to  title.  The  defendant  for  a  gross  sum  insured  the  plain- 
tiff  in  the  sum  of  $1,000,  distributed  in  specific  amounts  upon  six  difierent 
articles  or  classes  of  personal  property,  all  contained  in  the  same  building  and 
subject  to  the  same  risk.  One  of  the  articles  was  a  soda  fountain  insured  for 
$860.  The  policy  provided  that  if  the  assured  was  not  the  sole,  absolute  and 
unconditional  owner  of  the  property,  the  policy  should  be  void.  The  assured 
had  purchased  the  soda  fountain  and  given  his  notes  for  the  price,  and  the 
notes  provided  that  the  title  to  the  fountain  should  remain  in  the  seller  until 
the  notes  were  all  paid.  The  insured  was  ignorant  of  the  effect  of  the  notes 
on  his  title.  Held,  that  the  condition  was  violated  and  the  policy  void  as  to 
the  fountain.    Geiss  v.  Franklin  Ins.  Co.  (Ind.),  561. 

26.  Whether  ditisibU.  It  was  held  further  that  as  the  consideration  paid 
was  a  gross  sum  and  all  the  property  insured  was  subject  to  the  same  risk,  the 
contract  was  entire  and,  being  void  as  to  part,  was  void  as  to  all  the  property 
insured.     Ibid. 

27.  Condition  against  change  of  title  or  possession.  Plaintiff  insured  certain 
hotel  property  in  the  defendant  company.    The  policy  provided  that  if  there 
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should  be  any  cluuig;e  in  the  title  or  poaMSsion  of  the  property  there  ahoald 
be  no  liability  under  the  policy.  Sabeeqaently  the  plaintiff  leased  the  prop- 
erty to  8.  for  five  years  with  an  agreement  that  S.  might  porehase  the  prop- 
erty at  any  time  within  the  five  years  at  a  specified  price,  and  binding  him  to 
purchase  it  at  that  price  on  or  before  the  expiration  of  the  five  years.  S.  took 
possession  of  the  property.  Held,  that  there  was  such  a  change  in  the  title  of 
the  property  as  avoided  the  policy.  Smith  [et  al.  v.  Phoenix  Ins.  Go.  (Oai.), 
223.  '   ■ 

28.  Effect  of  notice  to  the  company.  The  fact  that  the  company  knew  that  S. 
was  in  possession  of  the  property  under  the  lease,  though  it  did  not  know  of 
the  agreement  to  purchase,  would  not  prevent  it  from  insisting  upon  the  con- 
dition or  constitute  a  waiver  of  it.     Ibid. 

29.  Condition  as  to  contract  to  seU,  The  policy  oontaioed  a  provision  that  it 
should  be  void  if  the  assured  failed  to  notify  the  company  that  a  contract  had 

been  signed  to  sell  the  property  insured.     Held,  that  this  referred  to  a  con-  i 

tract  to  sell  to  a  stranger,  and  not  to  a  contract  to  sell  between  the  parties  in-  < 

sured,  the  effect  of  which  is  merely  to  change  their  respective  interests.  Allo- 
mania  Fire  los.  Co.  v.  Peck  (III.),  438. 

30.  Change  of  title  by  reason  of  death  of  assured.  Action  on  a  policy  in  the 
German  Mutual  Insurance  Company  by  the  administrator  and  widow  of  de- 
ceased. The  policy  covered  both  personal  and  real  property.  The  property 
was  destroyed  after  the  death  of  assured  and  after  the  administrator  had  ob- 
tained an  order  to  sell  the  property  for  the  payment  of  debts.  A  by-law  of  the 
company  provided  that  a  transfer  of  the  property  should  render  the  policy 
void.  Held,  that  a  transfer  by  operation  of  law  upon  the  death  of  the  assured 
did  not  avoid  the  policy.     Pfister  v.  Gerwig  (Ind.),  165,  169,  n. 

31.  Condition  held  not  to  apply.  The  defendant  company  insured  the  plain- 
tiff upon  its  building,  and  upon  its  tools  and  machinery  contained  therein.  It 
had  no  interest  in  the  building  except  as  lessee.  The  policy  contained  a  pro- 
vision that  **  if  the  assured  is  not  the  sole  and  unconditional  owner  of  the 
property,  or  if  the  building  stood  on  ground  not  owned  in  fee  simple  by  the 
assured,  or  if  the  interest  of  the  assured  is  not  truly  stated  in  the  policy," 
then  the  policy  should  l>e  void.  The  policy  was  issued  without  any  written 
application  or  any  representations  by  the  assured,  either  written  or  oral.  It 
was  held  that  it  would  be  presumed  that  the  agent  of  the  company  issued  the 
policy  upon  his  own  knowledge  of  the  condition  and  title  of  the  property,  and 
that  the  policy  was  intended  to  cover  such  interest  as  the  assured  had  therein, 
and  that  the  aliove  condition  had  no  application  to  the  case.  Philadelphia 
Tool  Co.  v.  British- American  Ass.  Co.  (Penn.),  474,  n. 

Condition  against  incumbrances. 

32.  A  provision  that  if  the  property  shall  become  incumbered  by  mortgage  is 
violated  by  a  mortgage  given  to  secure  one  as  surety  for  the  insured,  though 
no  right  of  action  has  accrued  thereunder.  It  was  an  increase  of  the  risk  by 
diminishing  the  assured 's  interest  in  the  property.  Lee  v.  Agricultural  Ins. 
Co.  (Iowa),  228,  n. 

33.  The  by-laws  of  a  mutual  company  provided  that  any  transfer  or  incum- 
brance of  the  property,  whether  by  mortgage,  judgment  lien  or  otherwise. 
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should  cancel  the  policy  unleBS  ratified  by  the  board  of  directors.  A  mort- 
gage of  the  real  estate  insured  was  proved.  Held,  fatal  to  the  right  to  recover- 
Pfister  V.  Gerwig  (Ind.),  165. 

34.  Waiver  of,  by  agent.  A  provision  in  an  insurance  policy  respecting  in- 
cumbrances on  the  property  insured  may  be  waived  by  the  insurance  company 
or  its  general  agent;  and  this  although  the  policy  contains  a  printed  stipula- 
tion that  no  agent  of  the  company  or  any  person  other  than  the  president  or 
secretary  shall  have  authority  to  waive  any  of  the  terms  or  conditions  of  the 
policy,  and  all  agreements  by  the  president  or  secretary  must  be  signed  by 
either  of  them.     German  Ins.  Co.  v.  Gray  (Eans.),  459. 

35.  In  answer  to  a  question  in  the  application  for  insurance,  ''Is  there  a 
$1,000  incumbrance  on  the  property?"  the  assured  answered  that  there  was 
over  $3,000  incumbrance  on  it.  There  was  in  fact  over  $5,000  incumbrance 
on  the  property.  Held,  a  misrepresentation  which  avoided  the  policy. 
Smith  V.  Agricultural  Ins.  Co.  (N.  Y.),  473,  n. 

36.  A  change  in  the  items  of  incumbrance  without  changing  the  aggregate 
amount  will  not  avoid  the  policy.  Dwelling- House  Ins.  Co.  v.  Gould  (Penn.)» 
473,  n. 

Construction  op  policy  gbnbrallt. 

37.  A  contract  of  insurance,  in  case  of  ambiguity  is  to  be  taken  against  the 
<x>mpany  and  in  favor  of  the  assured.  Philadelphia  Tool  Co.  v.  British  Am. 
Ass.  Co.  (Penn),  474,  n. 

38.  Though  a  policy  provides  that  in  certain  contingencies  it  shall  be  null 
and  void,  yet  it  is  not  absolutely  void  upon  the  happening  of  such  contingency, 
but  only  voidable  at  the  election  of  the  insurer.  Schrelber  v.  German -Ameri- 
can Hail  Ins.  C-o.  (Minn.),  474,  n. 

39.  DixMibUUy  of  cocenants.  Where  a  policy  is  upon  a  building  and  its  con- 
tents and  it  is  avoided  as  to  the  building  by  a  breach  of  condition,  it  is  avoided 
as  to  the  contents  also.     Western  Ass.  Co.  v.  Stoddard  (Ala. ),  474,  n. 

40.  Meaning  of  words  ''property  held  in  trust."    26,  n. 

41.  On  divisibility  of  covenants  and  conditions  generally,  see  564,  n. 

42.  Meaning  of  words  **  direct  loss  or  datnage  by  jlre.^  The  words  "  direct 
loss  or  damage  by  fire"  in  the  policy  did  not  preclude  a  recovery  in  the  inter- 
est of  the  railroad  companies  who  were  liable  only  for  negligence,  because 
these  words  refer  only  to  the  distinction  between  the  directness  and  remote- 
ness of  fire  as  the  destroying  agency.  California  Ins.  Co.  v.  Union  Compress 
Co.  (U.  8.),  1. 

Foreign  insurance  companies. 

48.  Statutory  provitiom  applicable  to.  A  statute  of  Wisconsin  requires  that 
a  true  copy  of  any  application  or  representation  of  the  assured,  which  by  the 
terms  of  the  policy  is  made  a  part  thereof,  shall  be  attached  to  or  indorsed 
upon  the  policy,  or  the  company  shall  be  precluded  from  pleading  or  proving 
the  same  or  the  falsity  thereof  In  any  action  upon  the  policy.  It  was  held  that 
the  statute  applied  to  a  contract  of  insurance  made  without  the  i^tate  by  a 
foreign  insurance  company  upon  personal  property  within  the  state.  Stanhil- 
ber  ▼.  Mut.  Mill  Ins.  Co.  (Wis.),  474,  n. 

44.  A  statute  of  Pennsylvania  prohibited  foreign  insurance  companies  from. 
VOL  II.— 08 
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doing  busineafl  in  that  sute  until  they  had  complied  with  certain  conditions, 
and  imposed  a  penalty  for  its  violation.  Held,  that  the  statute  did  not  render 
a  policy  void  which  was  issued  by  an  Iowa  company  upon  property  in  the 
former  state,  without  complying  with  the  law,  there  being  no  prohibition 
agidnst  persons  receiving  policies  from  a  foreign  company  before  it  was  qualified 
to  do  business,  and  the  whole  purpose  of  the  statute  being  for  the  protection  of 
persons  obtaining  insurance.    Pennypacker  v.  Capital  Ins.  Co.  (Iowa),  475,  n. 

45.  In  an  indictment  under  section  293,  chapter  84,  General  Statutes  1878 
(Minn.),  as  amended  by  chapter  54,  Laws  1879,  for  acting  as  the  agent  of  an 
insurance  company  not  of  this  state,  without  the  proper  certificate  of  authority 
from  the  insurance  commissioner,  it  is  immaterial  that  the  company  had  or  had 
not  complied  with  the  statute.    State  ▼.  Johnson  (Minn.),  474,  n. 

Insubablb  intbrest. 

46.  The  defendant  issued  to  the  plaintiff,  the  Compress  Company,  a  policy 
of  insurance,  "against  all  direct  loss  or  damage  by  fire,''  on  cotton  in  bales, 
their  own,  or  held  in  trust  or  on  commission,"  while  contained  in  or  upon  cer- 
tain specified  premises.  The  policy  was  not  to  cover  any  cotton  which  should 
be  covered  at  the  time  of  the  loss  in  whole  or  in  part  by  a  marine  policy. 
The  policy  was  to  be  void  if  any  changes  took  place  in  the  possession  of  the 
property  insured.  The  plaintiff  was  engaged  in  the  business  of  compressing 
cotton  and  issued  receipts  to  those  depositing  cotton  for  that  purpose.  Said 
receipts  were  surrendered  by  their  owners  to  certain  railroad  companies,  who 
issued  bills  of  lading  therefor  in  the  names  of  the  persons  to  whom  the  same 
was  to  be  consigned,  agreeing  not  to  ship  the  same  until  compressed  by  the 
plaintiff.  There  was  an  agreement  between  the  plaintiff  and  the  railroad 
companies  that  the  former  should  keep  the  cotton  insured  for  their  benefit  after 
notice  of  the  bills  of  lading,  until  delivered  to  them.  The  suit  was  to  recover 
for  cotton  destroyed  by  fire  while  in  the  possession  of  the  plaintiff  on  the 
premises  specified  in  the  policy  and  after  bills  of  lading  had  been  issued  there- 
for by  the  railroad  companies.  The  fire  was  claimed  to  have  been  caused  by 
the  negligence  of  the  railroad  companies.  There  was  evidence  tending  to 
show  that  the  whole  course  of  business  was  known  to  the  agent  of  the  insure 
ance  company  when  the  policy  was  issued.  The  owners  of  most  of  the  cotton 
destroyed  had  made  claims  against  the  railroad  companies.  Some  of  theee 
claims  were  in  suit  and  some  had  been  paid  after  judgment.  It  vras  held,  first, 
that  the  railroad  companies  had  an  insurable  Interest  in  the  cotton  and  that  it 
was  lawful  for  the  plaintiff  to  insure  the  cotton  in  its  own  name  for  the  bene- 
fit of  such  companies.    California  Ins.  Co.  v.  Union  Compress  Co.  (U.  8.),  1. 

47.  That  the  words  *'  held  by  them  in  trust "  were  appropriate  and  effectual 
to  cover  the  property  in  question,  the  plaintiff  being  in  effect  a  trustee  for  the 
railroad  companies  who  held  its  receipts,  and  that  the  words  of  the  policy 
could  not  be  limited  to  property  held  in  trust  for  the  absolute  owner.     Ibid. 

48.  Parol  evidence,  fjoheti  admierible.  It  was  proper  to  show  by  parol  that  the 
course  of  business  was  known  by  and  stated  to  the  agent  of  defendant  and 
that  the  policy  was  intended  to  cover  the  interests  of  the  railroad  companies. 

Ibid. 

49.  Eitoppd,    The  defendant  having  issued  the  policy  with  notice  that  it 
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was  intended  to  coyer  the  intereet  of  the  railroad  companies,  it  was  estopped 
from  asserting  that  it  was  intended  to  protect  only  the  legal  owners  of  the 
ootton.    Ibid. 

50.  PoUey,  construed.  The  fact  that  the  owners  of  the  cotton  held  marine 
insorance  on  a  portion  thereof,  did  not  prevent  a  recovery^  as  the  policy  in- 
tended marine  insaranoe  npon  the  same  interest  and  for  the  benefit  of  the  same- 
persons.    Ibid. 

51.  Defendants  UabUUy  not  conHngent  upon  payment  by  railroad  eompanies. 
The  defendant's  liability  was  not  contingent  upon  the  railroad  companies 
being  compelled  to  pay  nor  limited  to  the  amount  paid  by  them,  but  the  defend- 
ant is  liable  at  once  and  for  the  full  value  of  the  property,  i^royided  it  was 
destroyed  by  fire  under  circumstances  which  rendered  the  railroad  companies 
liable.     Ibid. 

Lni ITATION  CLAUSE  m  POLICY. 

53.  Construetion  of,  A  policy  provided  that  no  suit  should  be  sustained 
ihereon  unless  commenced  within  twelve  months  after  the  occurrence  of  the 
fire.  By  another  provinion  proofs  of  loss  were  to  be  made,  and  the  loss  was 
made  payable  "  sixty  days  after  the  full  completion  by  the  assured  of  all  the 
requirements  herein  contained."  Held,  that  the  twelve  months  did  not  be* 
gin  to  ran  until  the  expiration  of  the  sixty  days  specified.  Case  v.  Insurance 
Company  (Cal.),  278,  470,  n. 

58.  Waiver  of.  An  insurance  policy  provided  that  no  suit  should  be  brought 
thereon  unless  within  six  months  after  the  fire.  Held,  that  if  the  company  de- 
terred the  plaintiffs  from  bringing  suit  within  the  time  limited,  by  engaging 
in  negotiations  for  a  settlement  and  by  holding  out  reasonable  hopes  of  an  ad- 
justment, then  the  company  would  be  estopped  from  setting  up  the  limitation. 
To  create  such  estoppel  it  is  not  necessary  that  the  delay  should  be  at  the  re- 
quest of  the  company.     Allemania  Fire  Ins.  Co.  v .  Peck  et  al.  (111. ),  488, 445,  n. 

54.  Muit  have  separate  coneideration.  To  sustain  a  proviso  in  a  contract  that 
an  action  thereon  must  be  brought  within  a  timjB  much  less  than  that  provided 
by  the  statute  of  limitations — as  six  months  —  there  must  be  a  consideration, 
unless  it  was  within  the  contemplation  of  the  parties  when  the  contract  was 
entered  into;  and  this  rule  applies  to  a  policy  of  insurance.  Bower  v. 
McMurty  (Neb.).  808. 

55.  Where  a  policy  of  fire  insurance  provides  that  action  thereon  must  be 
brought  within  a  specified  time  after  the  loss  occurs,  the  limitation  runs  from 
the  date  of  the  fire,  although,  under  other  provisions  of  the  policy,  the  cause 
of  action  does  not  accrue  until  some  time  after  the  fire.  Travelers'  Ins.  Co.  v. 
California  Ins.  Co.  (N.  D.),  470,  n. 

Mistake. 

56.  Btformation  of  policy  for.  Where  there  is  a  mutual  mistake  in  draw- 
ing  up  a  policy,  it  may  be  corrected  in  a  court  of  equity.  Deitz  v.  Providence 
Washington  Ins.  Co.  (W.  Va.),  470,  n.,  475,  n. 

Notice  ajxd  proof  of  loss. 

57.  Where  a  policy  provides  that  notice  of  loss  shall  be  forthwith  given  to 
the  secretary  of  the  company,  it  is  a  sufficient  compliance  to  send  a  notice 
direct  to  the  company.    Lewis  v.  Burlington  Ins.  Co.  (Iowa),  475,  n. 
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58.  Notice  of  loos  served  on  the  general  agent  of  the  company  is  the  same  as 
service  on  the  oomiMny.    Insaranoe  Co,  v.  McLimans  (Neb.),  475,  n. 

50.  Where  a  policy  requires  notice  of  loss  to  he  given  *'  forthwith,"  it  means 
in  a  reasonable  time.     Pennjpacker  v.  Capital  Ins.  Co.  (Iowa),  475,  n. 

60.  Where  a  policy  of  fire  insurance  provides  that  '^aoy  fraad  or  attempt  at 
fraud,  or  any  false  swearing,  on  the  part  of  the  assured,"  shall  cause  a  for- 
feiture of  all  claims  under  the  policy,  a  willfully  false  statement  in  the  proof 
of  loss,  after  the  fire,  of  some  pretended  losses,  will  completely  forfeit  the  en- 
tire policy,  even  though  the  actual  losses,  truly  stated,  [exceeded  the  entire 
amount  of  the  policy.     DoUoff  v.  Phoenix  Ins.  Co.  (Me.),  475,  n. 

61.  Wliere  the  evidence  shows  that  proofs  of  loss  were  mailed  to  the  com- 
pany in  due  time,  and  the  company's  officers  and  clerks  who  received  its  mail 
testified  that  no  such  proofs  were  received,  a  verdict  for  the  plaintiff  will  not 
be  distyirbed.     Penny  packer  y.  Capital  Ins.  Co.  (Iowa),  475,  n. 

62.  If  the  company  denies  its  liability  on  independent  grounds  it  thereby 
waives  the  condition  requiring  proofs  of  loss.  Delta  v.  Providence  Washing- 
ton Ins.  Co,  (W.  Va.),  475.  n. 

63.  Where  the  assured  furnishes  proofs  of  loss  which  he  in  good  faith  in- 
tends as  a  compliance  with  the  policy,  it  is  the  duty  of  the  company  to  at  once 
notify  him  of  its  objections  thereto,  or  it  will  be  estopped  from  insisting  that 
they  are  not  in  compliance  with  the  policy.  Dwelling>House  Ins.  Co.  v.  Gould 
(Penn.),  476,  n. 

64.  The  limitation  as  to  the  time  of  presenting  proofs  of  loss  may  be  waived 
by  the  conduct  of  the  company  in  its  efforts  to  effect  a  compromise.  Quinn  v. 
Phoenix  Ins.  Co.  (Iowa),  476,  n. 

65.  Estoppel  to  object  thereto.  Where  proofs  of  loss  are  taken  by  a  duly, 
authorized  adjuster  of  the  company,  who  expresses  satisfaction  with  the  same, 
and  states  that  he  will  forward  them  to  the  office  of  the  company,  and  tiuit 
the  loss  will  soon  be  paid,  the  insured  has  a  right  to  assume,  until  notified  to 
the  contrary,  that  no  other  or  different  proofs  will  be  required  ;  and  the  fail- 
ure of  the  company  to  object  to  them  within  a  reasonable  time  precludes  it 
from  thereafter  objecting  that  they  are  insufficient.  German  Ins.  Co.  v.  Gray 
(Kans.),  459. 

Premium. 

66.  Whether  suit  vnUlie  for,  A  fire  insurance  policy  at  a  gross  premium 
for  the  term  of  five  years,  the  insured  giving  two  notes  for  the  premium,  con- 
tained a  clause  that,  in  case  of  default  to  pay  any  note,  the  insurance  should 
be  suspended,  and  the  premium  considered  as  earned,  but  that,  on  subsequent 
full  payment,  the  policy  should  be  revived  and  in  force  as  to  losses  happen- 
ing thereafter.  Held,  that  upon  a  default  to  pay  a  premium  note,  the  insurer 
can  recover  the  amount  of  it.  Minnesota  Farmers'  Mut.  Ins.  Ass'n  v.  Olson 
(Minn.),  476,  n. 

67.  Waiving  pre-paymerU  of.  Defendant,  through  its  local  agent,  who  was 
authorized  to  make  contracts  of  insurance  and  countersign  policies,  insured 
the  plaintiff  on  certain  property  for  five  years  from  May  1,  1887.  The  agent 
had  authority  to  give  a  credit  of  sixty  days  for  the  payment  of  the  premium, 
but  he  gave  the  plaintiflb  until  October  1.    On  September  5  the  property  in- 
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flared  was  destroyed  bj  fire  and  on  September  80  the  plaintifb  tendered  the 
premiam,  which  was  ref  ased.  The  policy  contained  a  proylsion  that  the  com- 
pany woold  not  be  liable  until  the  premiam  was  actually  pftld,  also  that  noth- 
ing should  amount  to  a  waiver  of  any  condition  therein  except  *'  a  distinct, 
specific  agreement,  clearly  expressed  and  indorsed  on  the  policy."  Held,  that 
the  delivery  of  the  policy  upon  an  agreement  giving  credit  for  the  premium 
was  a  waiver  of  the  condition  as  to  pre-pay ment,  and  the  policy  was  binding 
upon  the  company  from  its  delivery.  Famum  et  al.  v.  Phenix  Ins.  Co.  (Col.)» 
72. 

Suit  on  policy.    Eyidencs,  ysnub,  FLSADura,  partibs,  btc. 

68.  A  contract  of  fire  insurance  made  in  Iowa,  the  statutes  of  which  state 
provide  in  what  counties  an  action  may  be  brought  on  the  policy,  does  not 
limit  the  right  to  bring  an  action  for  loss  of  the  property  to  that  state.  The 
action  is  transitory  in  its  nature,  and  may  be  brought  wherever  service  may 
be  had  on  the  company.    Insurance  Co.  ▼.  McLimans  (Neb.),  470,  n. 

69.  A  mortgagee,  to  whom  a  loss  is  made  payable,  may^  sue  alone  on  a  policy 
when  his  claim  exceeds  the  amount  of  the  loss.  Travelers*  Ins.  Co.  v.  Cali- 
fornia Ins.  Co.  (N.  D.),  471,  n. 

70.  Where  several  policies  are  taken  oat  in  different  companies,  without 
any  relation  to  each  other,  on  the  same  property,  they  are  independent  con- 
tracts, and  the  policy  in  one  company  cannot  be  received  in  evidence  to  explain 
or  vary  what  is  contained  in  the  other.  Westlnghoase  Electric  Co.  v.  Western 
Ass.  Co.  (La.),  471,  n. 

71.  Where  by  the  policy  the  recovery  cannot  exceed  the  cost  of  reproducing 
the  property  destroyed,  evidence  as  to  the  market  or  cash  value  of  the  prop- 
erty is  improper.    Chippewa  Lumber  Co.  v.  Phodnix  Ins.  Co.  (Mich.),  471 ,  n. 

•*  Vacant  and  unoccupied." 

72.  A  mere  temporary  absence  of  the  occupant  will  not  avoid  the  policy. 
Springfield  Fire  &  Marine  Ins.  Co.  v.  McLimans  (Neb.),  474,  n. 

78.  Where  the  premises  are  occupied  in  the  same  manner  when  burned  as 
when  Insured  and  the  manner  of  occupancy  was  known  to  the  agent  who 
placed  the  insurance,  no  forfeiture  can  be  insisted  upon.  Fritz  v.  Home  Ins. 
Co.  (Mich.),  474,  n. 

74.  A  representation  of  the  agent  as  to  the  effect  of  a  rule  of  the  company 
allowing  a  vacancy  of  thirty  days  upon  a  condition  of  the  policy  as  to  vacancy, 
held  not  a  waiver  of  the  condition  or  binding  on  the  company,  as  it  was  a  mere 
opinion  touching  the  company's  legal  liability.  Rogers  v.  Phcenix  Ins.  0>. 
<Ind.),  474,  n. 

Waiver. 

75.  Effect  of  restrictians  in  policy  <u  to  waiver.  The  provision  in  the  policy 
requiring  a  waiver  to  be  indorsed  on  the  poliqr  can  have  no  operation  until 
the  policy  is  delivered,  and,  consequently,  does  not  affect  a  waiver  made  pre- 
vious to  tlie  issuing  of  the  policy.     Famum  v.  Phoonix  Ins.  Co.  (Cal.),  72. 

76.  An  insurance  company  cannot  so  limit  its  capacity  to  contract  by  general 
stipulations  against  waiver  of  conditions,  that  it  cannot,  by  its  agents,  make 
an  oral  contract,  or  an  oral  waiver  not  forbidden  by  the'statute  of  frauds.    Ibid. 
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T7.  WoM&r  hy  agent.  A  general  agent  of  an  insurance  company  can  modify 
the  insurance  contract,  or  waive  a  condition  of  a  written  policy  by  parol. 
Oerman  Ins.  Go.  v.  Qray  (B[ans.)»  469- 

78^  The  agent  having  authority  to  countersign  and  deliver  policies  of  insur- 
anoe,  and  thereby  complete  the  contract,  and,  also,  to  give  a  credit  for  the 
payment  of  the  premium,  is  clothed  with  apparent  authority  to  represent  the 
company,  and  can  bind  the  company  by  waiving  pre-payment  of  the  premium. 
Famum  t.  Phoenix  Ins.  Co.  (Cal.),  72. 

79.  An  agent  whose  general  duties  were  to  solicit  insurance,  fill  in  policies 
already  signed  by  the  general  officers  of  the  company,  countersign  and  deliver 
the  same,  and  collect  and  remit  the  premium,  waived  immediate  payment  by 
the  plaintiff  and  delivered  to  him  the  policy  sued  on.  The  policy  contained  a 
provision  that  no  insurance  should  be  considered  binding  until  actual  payment 
of  the  premium.  Also,  that  no  part  of  the  contract  could  be  waived  except  ia 
writing  signed  by  the  secretary  of  the  company.  It  was  held  that  the  policy 
was  notice  to  the  plaintiff  that  the  agent  had  no  power  to  make  the  waiver, 
and  that,  by  accepting  the  policy,  he  was  estopped  from  setting  up  powers  in 
the  agent  in  opposition  to  the  express  limitations  contained  in  the  p%>licy. 
Wilkins  V.  State  Ins.  Co.  (Minn.),  84,  n. 

80.  Restrictions  in  a  policy  upon  the  power  of  an  agent  to  widve  its  condi- 
tions, can  have  no  application  to  a  waiver  made  before  the  policy  is  issued. 
85,  n. 

81.  A  provision  in  a  policy  that  the  insured  shall  keep  the  property  insured 
to  the  amount  of  four-fifths  of  its  value  or  be  a  co-insurer  as  to  the  deficit,  and 
in  case  of  loss,  bear  his  proportion  of  such  loss,  may  be  waived  by  parol  by 
the  agent  of  the  company  effecting  the  insurance.  Stanbilber  v.  Mutual  Mill, 
Ins.  Co.  (Wis.),  470,  n. 

See  Mutual  Bbnsfit  Societies. 

INTEREST. 
See  Banks  and  Banking^  13. 

INTERSTATE  COMMERCE. 

1.  LicenM  tax  upon  railroad  agent.  An  ordinance  of  the  city  and  oount> 
of  9ftn  Francisco  imposing  a  license  tax  upon  the  agent  of  a  railroad  company, 
who  is  engaged  in  soliciting  passenger  traffic  over  a  railroad  operated  between 
Chicago  and  New  York,  is  unconstitutional  and  void  because  such  agent  is  en- 
gaged in  the  business  of  interstate  commerce.  McCall  v.  People  of  the  StAte 
of  California  (U.  S.),  (»2. 

2.  The  fact  that  the  road  in  question  is  wholly  without  the  state  of  Califor- 
nia  is  immaterial.  A  state  can  no  more  tax  interstate  commerce  wholly  with- 
out  its  limits  than  it  can  a  commerce  passing  into  or  through  it.     Ibid. 

3.  WluU  w  interttate  commerce.  Soliciting  passengers  in  San  Frandsoo  to 
be  transported  from  Chicago  to  New  York  is  directly  and  not  remotely  or  in- 
cidentally connected  with  interstate  commerce.     Ibid. 

4.  TdxaHon  of  interstate  commerce.  A  statute  of  Pennsylvania  provided  that 
no  foreign  corporation,  which  did  not  invest  or  use  its  capital  within  the  state, 
should  have  an  office  within  the  state,  unless  it  should  first  pay  an  annual  li- 


Index.  7g3 

INTERSTATE  COUUESBJCE-^ConHnued. 

€61186  fee  of  one-fourth  of  a  mill  on  each  dollar  of  its  capital  stock.  The  N. 
A  W.  R.  Co.,  was  a  corporation  existing  under  the  laws  of  Virginia  and  West 
Virginia,  whose  line  of  road  hy  means  of  certidn  traffic  arrangements  with 
other  railroads  had  become  a  link  in  a  through  line  over  which  passengers  and 
freight  were  transported  into  and  out  of  the  state.  Daring  certain  years  it 
maintained  an  office  in  the  city  of  Philadelphia,  and  this  was  a  proceeding  to 
enforce  the  aboye-mentioned  tax.  Held,  that  the  railroad  company  was  en- 
gaged in  interstate  commerce,  and  that  the  tax  in  question  was  a  tax  upon  one 
of  the  means  or  instruments  by  which  it  carried  on  its  business  of  interstate 
commerce  and  was,  therefore,  unconstitutional  and  void.  Norfolk  &  Western 
R.  Co.  V.  Pennsylvania  (U.  S.),  639. 

5.  The  rolling  stock  of  a  non-resident  railroad  corporation  which  has  its 
^ns  in  North  Carolina,  and  is  constantly  employed  there,  is  subject  to  taxa- 
tion in  that  state.  Bain,  State  Treasurer,  y.  Richmond  &  Danville  R.  Co. 
(N.  C),  186. 

6.  But  rolling  stock  belonging  to  such  company,  employed  in  interstate 
commerce,  is  not  taxable  in  the  state,  though  it  may  constantly  have  a  large 
amount  in  value  of  such  stock  in  the  state.    Ibid. 

7.  BegtUatian  by  siaie.  A  statute  of  Missouri  required  persons,  owning  or 
operating  railroads  in  that  state,  to  furnish  double-decked  cars  for  the  trans- 
portation of  sheep,  and,  in  case  they  failed  or  refused  so  to  do,  made  it  unlaw- 
ful for  them  to  charge  or  receive  more  than  half  the  regular  rates  for  trans- 
porting stock.  Held,  that  the  statute  will  not  be  construed  to  have  any  extra- 
territorial effect,  and  that  if,  as  properly  construed,  It  applied  to  interstate 
commerce,  it  would  be  void.     Stanley  v.  Wabash,  etc.,  Ry.  Co.  (Mo.),  654. 

8.  The  plaintiff,  having  been  obliged  to  ship  sheep  in  ordinary  cars  from  a 
point  in  Missouri  to  a  point  in  Illinois,  recovered  a  judgment  under  the  statute 
for  excess  of  freight  charged  and  paid.    The  judgment  was  reversed.    Ibid. 

9.  WJMuir  ttaUs  may  prevent  ditcrimirMHon  cu  to.  Where  a  railway  com- 
pany incorporated  under  the  laws  of  this  state  misuses  a  franchise,  privilege 
or  right  conferred  upon  it,  or  claims  the  right  to  exerdse,  or  has  exercised, 
*'  a  franchise,  privilege  or  right  in  contravention  of  law,*'  this  court  has  juris- 
diction to  inquire  into  and  correct  the  mischief,  though  the  corporation  may 
be  engaged  in  interptate  commerce,  and  the  misuser  or  usurpation  to  be  cor- 
rected relate  to  and  concern  that  traffic.  State,  ex  rel.  Kohler,  Attorney- 
General,  v.  Cincinnati,  W.  ft  B.  Ry.  Co.  (Ohio),  106. 

Power  of  thb  sTATBa. 

10.  Their  paioer  to  leffidate  concerning  mattere  affeeUng  intentate  cofnmeree 
eormdered  generally  and  tnth  reference  to  the  foOotoingimdffeete.   645,  n. 

11.  Improvement  of  navigation.  Wharfs,  pilots,  dams,  bridges,  etc.  646,  n. 
13.  Quarantine  and  inspection  laws.     646,  n. 

13.  The  examination  and  licensing  of  railroad  employee.    646,  n. 

14.  Construction  and  maintenance  of  highways,  railroads  and  other  lines  of 
transportation  and  communication.    646,  n. 

15.  Taxing  the  instruments  of  commerce.    647,  n. 

16.  Taxing  agents  and  corporations  engaged  in  interstate  commerce.  647,  n. 
17  Taxing  the  busineM  or  receipts  of  such  commerce.    648,  n. 
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18.  Taxing  the  subject-matter  of  sach  oommeroe,  freight,  paawngem, 
sages,  etc.    649,  n. 

19.  Regulating  interstate  commerce.    660,  n. 

do.  Regulating  charges  for  interstate  commerce.    606,  n. 

POWBR  OF  CONGRB88. 

21.  To  what  its  power  extends.   651,  n. 

22.  To  what  extent  its  power  is  exclusive.     652,  n. 
28.  Its  power  in  all  cases  paramount.    654,  n. 

INTERSTATE  LAW. 

1.  Death  by  wrongful  cLct — action  upon  statute  of  another  state.  An 
action  cannot  be  maintained  in  Maryland  to  recover  damages  pursuant  to  & 
statute  of  West  Virginia  for  wrongfully  causing  the  death  of  a  person  in  the 
latter  state.     Ash  v.  Baltimore  &  Ohio  R.  Co.  (Md.),  845. 

2.  Same  question  fully  considered  in  note.    851,  n. 

LIEN. 

1.  Of  corporation  upon  its  stock.  Wliere  a  corporation  Is  organized  under  • 
public  law  which  provides  that  the  corporation  shall  have  a  lien  under  all  the 
stock  or  property  of  its  members  invested  therein  for  any  indebtedness  of  such 
members  to  the  corporation,  such  law  is  notice  to  the  world,  and  a  transferee 
of  stock  in  such  company  will  take  it  subject  to  any  claim  in  favor  of  the  cor- 
poration, whether  he  has  actual  knowledge  or  notice  thereof  or  not.  George 
H.  Hammond  &  Co.  v.  Hastings  (U.  S.).  698. 

LIMITATIONS. 

1.  Insolvent  corporations  —  wTien  action  against  stockholder  aeerues.  Where 
a  corporation,  possessed  of  property  subject  to  levy  and  sale  on  execution, 
though  not  sufficient  to  pay  all  its  debts,  continues  to  transact  its  business,  the 
right  of  a  creditor  to  enforce  the  statutory  liability  of  its  stockholders  does  not 
accrue  until  an  execution,  issued  upon  a  judgment  against  it,  has  been  returned 
unsatisfied  for  want  of  goods  whereon  to  levy.  Barrick  v.  Qifford  (Ohio), 
690. 

2.  Effect  of  assignment  for  beneJU  of  creditors.  Where,  however,  a  company, 
has  become  insolvent,  and  made  an  assignment  of  all  its  property  for  the  ben- 
efit of  its  creditors,  the  right  of  the  creditors,  or  any  of  them,  then  accrues  to 
commence  suit  against  the  stockholders  on  their  liability  under  the  statute, 
without  any  prior  proceeding  against  the  company,  and  the  statute  of  limita- 
tions begins  to  run  from  that  time  against  the  right  of  action.     Ibid. 

3.  Suit  by  one  creditor  on  behalf  of  aU  saves  the  bar  of  the  statute  astoaU.  A 
suit  commenced  by  one  creditor  on  behalf  of  himself  and  all  other  creditors 
of  an  insolvent  corporation  to  enforce  the  statutory  liability  of  its  stockholders 
is  in  the  nature  of  a  demand  for  all,  and  saves  the  running  of  the  statute  of 
limitations  as  against  sll  the  creditors  who  may  come  in  and  assert  their  claims 
before  the  final  determination  of  the  action.     Ibid. 

4.  Statutory  bar  of  equitable  actions.  .  A  statute  fixing  a  limitation  of  ten 
years  for  equitable  actions,  does  not  preclude  a  court  of  equity  from   denying 
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relief  in  acoordanoe  with  iqaltable  principles  fur  anreMonable  delay.    GU- 
hoan  V.  MUhtrd  (N.  Y.).  614,  n. 

5.  Afl  to  actions  against  stockholders  upon  statutory  liability,  see  Howell  v. 
Roberts  (Neb.),  865;  WoWerton  y.  Taylor  (111.),  860;  Gochran  y.  Weichen» 
(N.  Y.),  877,  886,  n. 

See  Bonds,  4,  5;  Eminbnt  I>oica.in,  88;  Ikbubancb,  5^-56. ' 

MARKETS. 

1.  An  ordinance  prohibiting  the  sale  of  fresh  meats  within  the  corporate 
limits,  outside  of  the  market-house  of  the  town,  is  a  valid  police  regulation. 
Sute  T.  Pendegrass  (N.  C),  172. 

3.  Such  an  ordinance  applies  to  a  sale  made  within  the  corporate  limits,  but 
not  at  the  market-house,  though  the  meats  are  kept  and  delivered  from  a 
stall  outside  the  limits.     Ibid. 

MUNICIPAL  CORPORATIONS. 

ACCIDBirr  CA8BS  —  DBFBCTIYB  BTRBET8. 

1.  I>uty  and  liability  in  regard  to  snow  and  ice  upon  Hdewalk,  The  duty  of 
a  city  to  exercise  reasonable  care  to  keep  its  sidewalks  in  a  safe  condition  does 
not  extend  to  the  removal  of  ice,  which  constitutes  no  other  defect  than  slip- 
periness,  there  l)eing  no  such  accumulation  of  ice  as  to  constitute  an  obstruc- 
tion to  travel,  and  no  ridges  or  inequalities  of  such  height,  or  lying  at  such  in- 
clination or  angle  as  would  be  likely  to  trip  passengers  or  cause  them  to  fall. 
Henkes  v.  City  of  Minneapolis  (Minn.),  211. 

2.  The  duty  of  the  city  in  this  regard  is  not  affected  by  the  fact  that  the  ice 
is  in  part  the  result  of  artificial  causes,  as  of  water  escaping  from  hose,  and 
not  wholly  of  natural  causes,  such  as  the  fall  of  rain.     Ibid. 

3.  The  same  subject  considered  in  note.    218,  n. 

4.  Defective  tidewaUc  —  cotUributory  negligence.  Plaintiff  was  injured  by 
reason  of  a  defective  sidewalk.  The  defect  consisted  In  a  loose  plank.  The 
plaintiffs  companion  stepped  upon  it,  the  end  flew  up,  and  the  plaintiff  tripped 
and  fell.  The  sidewalk  generally  was  out  of  repair.  Held,  that  the  plaintiff 
was  not  guilty  of  contributory  negligence  in  using  the  walk  if  its  condition 
was  such  that  a  person  might  reasonably  expect,  by  the  exercise  of  proper  care, 
to  avoid  injury  while  walking  over  it.  City  of  Fort  Wayne  v.  Breese  (Ind.), 
237. 

5.  The  plaintiff  was  injured  by  reason  of  a  defective  sidewalk  which  had 
been  long  out  of  repair  to  the  knowledge  of  the  plaintiff.  Held,  that  whether 
she  was  in  the  exercise  of  due  care  in  nsing  it  at  the  time  was  a  question  of 
fact  for  the  jury  upon  all  the  evidence,  and  an  instructipn,  that,  if  the  walk 
formed  the  most  direct  route  to  her  destination,  she  was  not  obliged  to  take  a 
less  convenient  one  because  the  walk  was  defective,  was  erroneous.  City  of 
Sandwich  v.  Dolan  (111.),  552. 

6.  Injuries  from  excavations  in  street,  A  municipal  corporation,  upon  whom 
its  charter  imposes  the  duty  to  keep  its  streets  in  a  reasonably  safe  condition 
for  travel,  is  liable  to  persons  for  injuries  caused  by  neglect  to  keep  proper 
lights  and  guards  at  night  around  an  excavation  which  it  has  authorised  to  be 
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nude  in  the  street,  although  it  has  provided  in  its  oontnct  for  such  precantloiui 
with  the  contractor.    McAllister  y.  City  of  Albany  (Or.),  dOO. 

7.  Defective  grating  over  ceae-pool,  A  way  i  s  defective  when  there  is  a  oo«- 
pool  in  It,  with  an  iron  grating  or  oorer  liaving  between  its  bars  and  rim  a 
space  wide  enough  to  receive  a  horse's  foot.     Back  v.  Biddefoid  (Me.),  95. 

8.  Notice  of  defect.  In  an  action  to  recover  damages  by  reason  of  a  defective 
way,  it  appearing  tliat  the  cover  to  a  cess-pool,  which  created  the  defect,  was 
placed  there  by  a  street  commissioner,  held,  tliat  no  other  or  farther  notice  is 
necessary.     Ibid. 

9.  WhtiU  width  ofdty  itreet  ehould  he  free  from  dtfects.  A  traveler  lias  the 
right  to  presame  that  he  may  drive  with  safety  over  all  parts  of  a  street  which 
is  a  public  thoroaghfare  of  a  city.  He  is  not  reqaired  to  leave  his  team  in  the 
middle  of  the  street  while  stopping,  bat  may  drive  to  the  side  of  the  street, 
and  near  the  curbing.     Ibid. 

10.  But  not  of  town  ways.  Towns  are  not  reqaired  to  render  the  road  pas- 
sable for  the  entire  width  of  the  whole  located  limits,  or  to  provide  safe  and 
convenient  access  to  them  from  the  premises  of  adjoining  proprietors.  Brown 
V.  Inhabitants  of  SIcowhegan  (Me.),  57. 

11.  Who  is  a  traveler  on  a  highway.  Along  the  side  of  the  traveled  part  of 
a  highway,  and  within  the'  limits  of  its  location,  was  an  open  ditch  made  for 
draining  off  the  road.  The  plaintiff,  in  passing  from  a  school-honse  to  the 
road,  in  the  darkness,  fell  into  this  ditch,  and  was  injured.  Held,  that  he  had 
not  become  a  traveler  upon  the  road,  and  the  town  was  not  liable  for  the  in- 
jury.   Ibid. 

12.  Sunday  traveling.  Traveling  on  the  Lord's  day  may  be  justified  on  the 
ground  of  necessity  or  as  a  deed  of  charity.  Buck  v.  City  of  Biddeford 
(Me.),  95. 

18.  A  woman  visiting  at  the  plaintiff's  house  informed  him  on  the  Lord's 
day  that  she  had  got  to  go  home  that  night,  a  distance  of  some  two  miles,  on 
a  cold,  windy  day  in  December.  He  thereupon  took  her  home  with  his  horse 
and  sleigh.    Held,  that  the  act  was  not  unlawful.    Ibid. 

CONTKACTS. 

14.  Awarding  contract  to  lowest  bidder.  An  ordinance  of  the  city  of  Balti- 
more authorized  the  mayor,  comptroller  and  superintendent  of  lamps  to  ad- 
vertise for  proposals  for  electric  lighting,  to  receive  bids  up  to  twelve  o'clock 
of  a  certain  day  and  award  the  contract  therefor  to  the  lowest  respon^ble 
bidder.  Advertisements  were  made,  and  on  the  day  specified  the  mayor  and 
comptroller  at  six  minutes  past  twelve,  in  the  absence  of  the  superintendent 
of  streets,  and  without  ascertaining  whether  any  bids  had  been  filed  with  him, 
proceeded  to  open  tffe  one  bid  which  had  been  filed  with  the  mayor,  and  to 
award  the  contract  to  the  bidder  therein,  the  Brush  Electric  Company.  At 
ten  minutes  past  twelve  the  superintendent  of  streets  appeared  and  presented 
a  sealed  bid  which  had  been  filed  within  the  time,  but  which  they  refused  to 
open  or  consider.  Held,  that  the  officers  had  not  proceeded  in  good  faith  ac- 
cording to  the  authority  conferred  upon  them,  and  the  contract  with  the  Brush 
Company  would  be  enjoined.     Mayor,  etc.,  v.  Keyser  (Md.),  453. 

16.  No  other  damage  need  be  thown  than  invalidity  of  contract.  It  was  not 
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esaential  to  the  relief  that  it  should  appear  what  the  unopened  bid  was  or  that 
it  wafi  lower  than  the  bid  of  the  Brush  Company.  There  was  a  want  of  power 
to  make  a  contract  except  in  the  mode  and  manner  prescribed  by  law,  and  the 
complainants  have  a  right  to  require  that  the  money  they  have  contributed 
for  the  public  benefit  shall  be  spent  only  for  the  purposes,  and  in  the  manner^ 
authorized  by  law.    Ibid. 

Police  Power — ordikakcbs. 

16.  Prohibiting  the  cbstruetion  of  9ire$U  by  railroad  M/r%,  The  legislative 
charter  of  a  city,  authorising  the  adoption  of  ordinances  to  prevent  the  incum- 
bering of  Htreets  with  carriages,  held  to  authorize  an  ordinance  to  prevent  the 
obstruction  of  streets  by  railroad  cars.     City  of  Duluth  v.  Mallet  (Minn.),  551. 

17.  An  ordinance  prohibiting  the  stopping  of  railroad  cars  or  locomotives  on 
a  street  crossing  for  the  switching  of  cars  is  not  prima  fade  unreasonable  and 
void.    Ibid. 

18.  Ordinancea — amokinff  in  gtreet-cars.  The  ordinance  adopted  by  the 
council  of  the  city  of  New  Orleans  prohibiting  smoking  in  the  street-cars  is 
constitutional  and  valid.     State  v.  Heidenhain  (La.),  788. 

19.  Nnisiture  —  \yo\rer  of  cOy  eouneil  to  determine  wftat  ia.  There  is  much 
discretion  left  to  a  municipal  corporation  for  determining  what  is  a  nuisance, 
and  the  exercise  of  this  discretion  will  not  be  judicially  interfered  with  un- 
less the  corporation  has  been  manifestly  unreasonable  and  oppressive,  invaded 
private  rights,  and  transcended  the  authority  granted  to  it.     Ibid. 

20.  The  city  council  of  New  Orleans,  to  a  certain  extent,  is  vested  with 
legislative  authority;  and  it  is  vested  with  that  discretion,  within  its  author- 
ity, common  to  all  legislative  bodies.  Within  the  exercise  of  this  legislative 
discretion,  it  has  authority  to  determine  what  is  a  nuisance,  and  to  pass  the 
nei«ssary  ordinances  to  suppress  it.    Ibid. 

21.  Markets,   Power  to  establish  and  regulate.     174,  n. 
Powers. 

22.  Poieer  to  authorize  v4e  of  streets  for  private  simtcli  tracks.  This  was  a  bill 
by  an  abutting  owner  to  enjoin  the  construction  and  maintenance  of  private 
switch  tracks  upon  and  across  certain  public  streets  of  St.  Louis,  to  connect 
the  defendant's  brewery  with  the  tracks  of  a  railroad  company.  Held,  that 
the  city  could  not,  under  its  general  power,  *'  to  regulate  the  use  '*  of  the 
streets,  grant  authority  to  lay  down  tracks  for  private  use;  that  the  power  to 
regulate  was  a  trust  to  be  exercised  for  the  purpose  of  keeping  the  streets 
open  and  free  for  all,  which  would  be  violated  by  the  proposed  use.  Glaess-* 
ner  v.  Anheuser-Busch  Brewing  Ass.  et  al.  (Mo.),  420. 

28.  Who  may  maintain  biU  to  enjoin  such  use.  An  abnlting  owner,  whose 
property  is  situated  within  seventy-fl  ve  feet  of  a  proposed  crossing  and  will  be 
depreciated  by  the  proposed  tracks,  and  from  whose  premises  travel  and  trade 
will  be  diverted,  sustains  special  damages,  entitling  him  to  maintain  a  bill  to 
enjoin  the  proposed  and  unlawful  use  of  the  streets.    Ibid. 

Railroads  i5  btrebtb. 

24.  lAobiHty  of  municipalUy,  A  municipal  corporation,  which  grants  pe1^ 
mission  to  use  a  street  for  railroad  purposes,  is  not,  on  that  account,  liable  to 
the  abutting  owner  for  damages.    Bnrkham  v.  Ohio  ft  Miss.  B.  Co.  (Ind.),  88. 
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Surface  watsb,  drains  and  sswerb. 

25.  LiahilUyfor  flooding  eauted  by  overflow  from  eewer.  Plaintiff  had  a  pre- 
aeriptlve  right  to  discharge  the  water  from  his  land  by  a  drain  to  a  certain 
culvert  which  connected  with  a  box  drain.  By  reason  of  obstructions  in  the 
culvert  and  box  drain,  and  the  leading  of  additional  sewers  into  it,  the  water 
from  which  operated  as  a  sort  of  dam  upon  the  plaintiff's  drain,  the  water  waa 
set  back  through  his  drain  and  flooded  his  premises.  Held,  that  if  the  town 
had  been  negligent  in  not  keeping  the  culvert  and  box  drain  free  from  obstruc- 
tions, or  in  making  the  box  drain  too  small  or  in  constructing  and  maintaining^ 
other  drains  that  by  themselves,  or  in  connection  with  the  culvert,  made  a 
faulty  arrangement  for  disposing  of  the  surface-water,  and  thus  caused  the 
damage  complained  of,  it  would  be  liable.  Bates  et  al.  v.  Inhabitants  of 
Westborough  (Mas8.)»  114* 

26.  So  it  will  be  liable  for  a  flooding  caused  by  the  negligent  construction, 
management  or  obstruction  of  its  sewers  or  drains.  Borough  of  Bethlehem  v. 
Hans  (Penn.),  121,  n. 

27.  In  Maine,  where  it  was  made  the  duty  of  the  officers  of  towns  by  a  gen- 
eral law,  whenever  they  should  deem  it  necessary  for  the  public  health  or 
convenience,  to  construct  public  drains  or  sewers  at  the  expense  of  the  town, 
it  was  held  the  town  was  not  liable  for  damages  arising  from  negligence  in 
the  discharge  of  such  duty.  The  decision  is  put  on  the  ground  that  under  this 
statute  the  officers  act,  not  as  agents  of  the  town,  but  of  the  sovereign  author- 
ity of  the  state.     Bulger  v.  Inhabitants  of  Eden  (Me.),  121,  n. 

28.  Where  a  city  acquired  property  on  which  wa^  a  private  drain,  it  was 
held  that  it  was  not  thereby  bound  to  keep  it  in  order  for  the  benefit  of  one 
who  had  a  right  to  use  it.     Kosmak  v.  Mayor,  etc. ,  of  New  York  (N.  Y.),  121,  n. 

29.  CfMLuging  or  interfering  with  flaw  of  eur fact-water.  A  natural  embank- 
ment or  barrier  prevented  the  surface-water  accumulating  upon  a  large  tract 
of  land  from  flowing  upon  the  plaintiff's  premises.  The  defendant,  as  road 
commissioner,  caused  a  drain  to  be  cut  through  this  embankment  whereby  a 
large  amount  of  such  water  was  caused  to  flow  upon  the  plaintiff's  lands  over 
intermediate  lands.  The  defendant  was  held  liable  for  the  damages.  Chapel 
V.  Smith  et  al.  (Mich.),  121,  n. 

80.  If  a  municipal  corporation  by  the  improvement  of  its  streets  causes  sur- 
face water  to  flow  upon  the  lands  of  a  proprietor  where  it  was  not  accustomed 
to  flow  it  will  be  liable.  Torrey  v.  City  of  Scranton  (Penn.),  19  Atl.  RepY, 
851;  Slack  v.  Lawrence  Township  (N.  J.)    121,  n. 

81.  Liability  for  obstruction  of  access  and  erosion  by  ditch  in  street.  Town 
of  Longmont  v.  Parker  (Col.),  91,  94,  n. 

MUTUAL  BENEFIT  SOCIETIES. 
1.  Ineanity  ie  eickness  or  disabilUy.  The  constitution  and  by-laws  of  a  mu- 
tual benefit  society,  provided  that  every  member  *'  who,  through  sickness  or 
other  disability,  is  unable  to  follow  his  usual  business,'*  etc.,  should  be  entitled 
to  a  certain  sum  weekly.  Held,  that  insanity  was  sickness  or  disability  within 
the  meaning  of  the  constitution  and  by-laws.  McCuUough  v.  Expressman'a 
Mutual  Benefit  Association  (Penn.),  809. 

See  Insuranob. 
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negligence. 

BA19K8. 

1.  Care  of  coUaterdU  and  ipedal  deposits.  It  appeared  that  the  bank  kept 
no  aoooant  of  secarities  so  held  except  when  in  actual  use  as  collateral,  made 
no  examinations  for  the  purpose  of  ascerta^iing  that  they  were  on  hand,  and 
in  no  waj  looked  after  their  safety.  It  also  appeared  that  the  by-laws  of  the 
bank  required  an  examination  every  three  months,  by  a  committee,  of  all  mat- 
ters pertaining  to  the  affairs  of  the  bank,  and  that  such  examination  was  in 
fact  made  every  three  months  of  the  assets  of  the  bank.  Held,  that  there  was 
sufficient  evidence  to  sustain  a  finding  of  negligence.  Ouderkirk  v.  Central 
National  Bank  (N.  Y.),  367. 

2.  Evidence  of  the  want  of  such  care  as  the  bailee  generally  bestows  upon 
his  own  property,  is  strong  and  persuasive  evidence  of  negligence  on  his  part 
with  respect  to  the  property  bailed.     Ibid. 

Contributory  nboligbncb. 

3.  Qicing  seat  to  lady.  It  cannot  be  held  as  matter  of  law,  that  a  passenger 
surrendering  his  seat  to  one  less  able  to  stand  than  himself,  contributes  to  an 
injury  caused  by  the  carrier's  negligence,  but  which  would  not  have  been  re- 
ceived had  he  remained  in  his  seat.  Lehr  v.  Stein  way,  etc.,  R.  Co.  (N.  Y.),  240. 

4.  Knowledge  ofdefeet  causing  the  injury.    See  158,  n.,  240,  n.,  556,  n. 

5.  A  conductor  of  a  freight  train  was  killed  by  reason  of  getting  his  foot 
caught  in  open  frog  while  attempting  to  make  a  coupling.  There  was  evidence 
tending  to  show  that  the  deceased  knew  or  had  reason  to  believe  that  the  frog 
in  question  was  open.  Held,  that  whether  he  was  guilty  of  negligence  in  not 
having  it  in  mind  at  the  particular  time  and  place  of  the  accident  was  a  qaes* 
tion  of  fact  for  the  jury.     Seley  v.  Southern  Pac.  Ry.  Co.  (Utah),  151. 

6.  Riding  on  platform  of  car.  Street  cars.  Lehr  v.  Stein  way,  etc,  R.  Co. 
(N.  Y.),  240,  243,  n. 

7.  Of  steam  railroads.    249,  n. 

8.  Of  elevated  railroads.     250,  n. 

9.  Contributory  negligence  of  children.    199,  n. 

Fkllow-bbryamts. 

10.  One,  whose  duty  it  is  to  fill  the  sand-box  of  an  engine  with  sand,  is  a 
fellow-servant  with  the  brakeman  on  the  engine,  and  the  lattor  cannot  re- 
cover for  an  injury  due  to  the  neglect  of  the  former  to  fill  the  box  properly. 
Louisville,  New  Orleans  &  Texas  Railway  Company  v.  Petty  (Miss.),  169. 

11.  An  assistant  road  master  having  charge  of  one  hundred  and  fifty  miles 
of  defendant's  railroad  and  control  of  all  section  gangs  in  that  distance,  held 
to  represent  the  company  and  not  to  be  a  fellow-servant  with  one  of  the  sec- 
tion hands  working  under  his  immediate  directions  in  loading  a  car.  Harrison 
V.  Detroit,  etc..  B.  Co.  (Mich.),  171,  n. 

12.  A  road  master  in  charge  of  a  working  train  and  with  power  to  employ 
and  discharge  the  men,  held  to  be  a  fellow-servant  with  a  section  baud  riding 
on  the  train.    Galveston,  etc.,  R.  Co.  v.  Smith  (Tex.),  171.  n. 

13.  A  switchman  was  killed  by  lumber  falling  from  a  car  which  was  negli- 
gently loaded  by  other  servants  of  the  company.  Held,  that  the  latter  and  the 
switchman  were  fellow-servants.  Ford  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (N.  Y,\ 
171,  n. 
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14.  The  foreman  of  m  gang  employed  in  removing  etones  from  near  the  track 
ifl  a  fellow-serTant  with  the  members  of  the  gang.  Kinney  t.  Gorbin  (Penn.)» 
171,  n. 

16.  One  engaged  in  ooapling  cars  was  injured  by  falling  into  a  pit  negli- 
gently left  unooYered  by  other  employes  of  the  company  who  had  removed 
the  corering  to  make  repairs.  Held,  negligence  of  fellow-eerrants.  Filbert 
▼.  Delaware  ft  H.  Canal  Co.  (N.  T.),  171,  n. 

16.  A  brakeman  and  a  car  inspector  held  not  to  l>e  fellow-servants.  Daniels 
V.  Union  Pac.  Rj,  Co.  (Utah),  171,  n. 

17.  So  ss  to  yard  switchmen  and  the  engineer  of  the  locomotive  osed  in 
switching.     Louisville,  etc,  R.  Co.  v.  Sheets  (Ky.),  171,  n. 

18.  Plaintiff  in  error  was  engaged  in  operating  a  railroad,  and  for  the  par- 
pose  of  securing  the  removal  of  his  coal  from  the  coal  pocket  into  the  tender, 
gave  an  independent  contract  to  one  H.  to  place  the  coal  in  the  proper  pocket 
prepared  by  the  plaintiff  in  error,  and  from  which  to  load  the  tenders  of  the 
locomotives  by  which  the  line  was  operated.  H.  hired  his  own  assistants, 
paying  them  out  of  his  own  means,  by  whom  alone  they  were  employed  and  dis- 
charged, and  to  whom  alone  they  looked  for  their  compensation.  Defendant 
In  error  was  employed  by  him  to  assist  in  this  work,  his  duty  being  to  notify 
the  engineera  as  to  the  proper  position  in  which  their  engines  should  be  placed 
for  receiving  the  coal,  and  to  place  the  coal  in  the  tender;  but  in  which  the 
engineer  rendered  no  assistance.  It  was  the  duty  of  the  engineer  to  place  the 
engine  in  its  proper  place,  leaving  it  stationary  until  the  coal  was  loaded;  but 
in  the  discharge  of  which  he  received  no  assistance  from  defendant  in  e^ror. 
It  was  held  that  the  engineer  and  defendant  in  error  were  not  fellow-servants, 
under  the  rule  exempting  the  railroad  company  from  damages  resulting  from 
the  negligent  act  of  fellow-servants.  Union  Pac.  Ry.  Co.  v.  Billeter  (Neb.), 
171,  n. 

19.  Plaintiff  was  employed  by  the  city  as  a  laborer,  excavating  a  trench  in 
the  earth  for  the  laying  of  water>pipes.  Upon  other  laborers  in  the  same  em- 
ployment, and  working  in  connection  with  plaintiff,  devolved  the  duty  of  put- 
ting in  wooden  curbing  as  the  work  of  excavation  progressed,  and  as  the  la- 
borers saw  the  need  of  it,  to  prevent  the  earth  falhng  into  the  trench.  Held, 
that  such  laborers  were  fellow-servants  with  the  plaintiff,  for  whose  negli- 
gence in  patting  in  the  carbiog  the  city  wss  not  responsible.  Bergquist  v.  Gty 
of  Minneapolis.  (Minn.),  172,  n. 

20.  A  crew  of  men,  of  which  plaintiff  was  one,  was  engaged  in  repairing  a 
bridge  on  defendant's  road,  and  in  performing  the  work  it  was  necessary  to 
leave  the  draw  partly  open.  Through  the  negligence  of  one  of  the  crew,  the 
draw  was  left  unfastened,  and  was  blown  shut  by  the  wind,  and  injured  the 
plaintiff  while  at  work  between  the  stationary  part  of  the  bridge  and  draw. 
Held,  that  defendant  was  not  liable.  Johnson  v.  St.  Paul,  etc.,  Ry.  Co., 
(Minn.),  172,  n. 

Ihfutbd  njbgligbncr. 

21.  Of  aditU  to  child.  An  infant  of  tender  yeara  is  not  to  be  charged  with 
the  negligence  of  the  perrion  having  it  in  charge.  Newman  v.  FhillipBburgh 
Horse-Car  Co.  (N.  J.  L.).  780. 
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28.  The  plaintiff,  aboat  two  years  of  age,  being  ander  the  care  of  her  adalt 
sister,  wandered  onto  the  track  of  a  horse- railroad,  and  was  there  run  over  by 
the  carelessness  of  the  driyer  of  the  car.  Held,  that  plaintiffs  right  of  action 
was  not  lost,  even  if  the  sister's  carelessness  of  sapervison,  in  part,  was  the 
canse  of  her  injury.     Ibid. 

28.  €f  driver  to  oceupants  of  vehicie.  Plaintiffs  husband  died  of  injuries 
which  he  received  while  riding  in  a  public  hack,  which  was  run  into  by  a 
train  while  crossing  defendant's  tracks  at  a  highway  crossing.  Held,  the 
negligence  of  the  driver  could  not  be  imputed  to  the  deceased,  and  that  plain- 
tiff could  recover,  if  the  deceased's  injuries  were  due  to  the  negligence  of  the 
defendant,  though  the  driver's  negligence  also  contributed  thereto.  Becke 
T.  Missouri  Pac.  Ry.  Co.  (Mo.),  657. 

24.  Imputed  negligence  generally.    668,  n,  741,  n. 

MiSCBLLANBOUB. 

25.  Failure  to  have  head4ight  after  dark  may  be  negligence  per  $e.  It  is  not 
error  to  declare  to  the  jury  as  ^natter  of  law  that  for  a  train  to  approiMsh  a 
public  crossing  near  a  city  after  dark  without  the  head-light  burning  is  negli- 
gence.   Becke  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  657. 

26.  Negligence  a  question  for  the  jury.  After  waiting  a  reasonable  time 
for  cars  blocking  a  highway  to  be  removed  a  pedestrian  may  lawfully  go  upon 
the  company's  grounds  to  void  the  obstruction.  While  upon  the  company's 
grounds,  under  such  circumstances,  the  diligence  for  his  safety  due  from  the 
company,  as  well  as  his  own  diligence  in  guarding  against  danger,  is  for  de- 
termination by  the  jury.  If  the  jury  think  his  presence  ought  to  have  been 
foreseen  or  anticipated,  ignorance  of  it  would  make  no  difference.  Particular 
means  or  measures  of  diligence  appropriate  for  use  by  each  party  should  be 
left  to  the  jury.    Smith  v.  Savannah,  etc,  R.  Co.  (Ga.),  855. 

27.  Presumption  of  negligence  from  derailment.  See  Arkansas  Midland  R. 
Co.  (Ark.),  811,  318,  n. 

28.  Mreefrom  locomotives.  See  Mills  v.  Chicago,  etc,  R.  Co.  (Wis.),  161, 
164,  n. 

29.  Precautions  afttr  the  accident.  Proof  of.  Gulf,  etc.,  R.  Co.  v.  Compton, 
(Tex.),  97,  105,  n. 

See  Banks,  5-9;  Inbtbuctions;  Municipal  Cobforationb,  1-18;  Railboadb, 
1-85;  Tblbqraph  and  Tblbphonb  Companiks,  6-16. 

NOTICE. 
1.  To  purchasers  of  stock.    What  amounts  to  notice  and  effect  thereof  that 
stock  has  been  fictitiously  issued  as  fully  paid.    288,  n. 

See  Stock  and  Stockholdbrb. 

OFFICERS. 
See  Bondb,  U;  Dibbctors  and  Officebb. 

PASSENGERS. 
See  Cabbiebb;  Railroads. 

PENAL  STATUTES. 
1.  Statutes  imposing  a  liability  upon  stockholders  or  officers  of  corporations, 
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when  peiutl.    See  Howell  v.  Roberts  (Neb.)i  865;  Wolrerton  ▼.  Qeorge  H. 
Taylor  (111.),  869;  Cochran  y.  Weicheni  (N.  Y.).  377.  881.  n. 
2.  Effect  of  holding  each  statates  penal.     386.  n. 

PLEADING  AND  PRACTICE. 

1.  Arreit  ofjudgmei/U,  In  a  suit  against  two  oompanies  jointly  for  an  injary 
at  a  railroad  crossing,  one  company  owning  the  tracks  and  the  other  operating 
the  train  which  caused  the  injury,  in  order  to  render  the  former  liable,  it 
should  be  averred  and  proved  that  the  use  of  the  tracks  by  the  latter  was  by 
its  authority  or  permission.  But  an  averment  that  the  company  whose  negli- 
gence caused  the  injury  had  control  and  occupation  of  the  tracks  will  be  suffi- 
cient after  verdict,  since  the  reasonable  intendment  is.  that  such  control  and 
occupation  is  by  the  consent  of  the  owner.  Pennsylvania  Co.  v.  Ellett  (111.). 
526. 

2.  Decree  aeeesdng  etockhotders  a  unU  —  when  reversed  m  to  one  mua  be 
reversed  as  to  aU,  In  this  case  there  had  been  a  former  decree  finding  the 
amount  to  be  raised  from  unpaid  subscriptions  and  the  amount  to  l>e  paid  by 
each  stockholder.  On  the  appeal  of  certain  stockholders  this  decree  was  re- 
versed. Subsequently  the  decree  now  appealed  from  was  entered,  which  was 
for  a  different  amount.  Held,  that  an  appellant  from  the  last  decree,  who 
did  not  appeal  from  the  former  decree,  could  not  complain  of  the  former 
reversal  as  to  him.  especially  as  that  decree  required  him  to  pay  a  larger  sum, 
Altingv.  Ward  (111.),  727. 

3.  Equity  pleading.  Where  the  defendant  in  an  equity  suit  files  a  plea  in 
abatement  in  proper  form,  and  at  the  proper  time,  and  at  the  same  time  files 
his  answer  formally  pleading  the  same  matters  therein,  and  said  answer  is 
duly  sworn  to.  the  said  matter  in  abatement  will  be  treated  as  properly  put 
in  issue,  although  the  said  plea  is  not  sworn  to.  Toledo  Tie  &  Lumber  Co. 
V.  Thomas  et  al.  (W.  Va.),  251. 

4.  Parties,  when  some  of  a  class  may  sue  for  aU.  The  citizens  of  Thomaston 
have,  as  a  class,  a  special  and  particular  interest  in  the  matter  involved  in  this 
cause,  and  can  support  an  action  for  the  protection  of  that  interest.  The  class 
being  composed  of  numerous  individuals,  some  may  sue  in  behalf  of  all,  the 
interest  involved  being  common  to  the  whole  class.  Macon,  etc..  R.  Co.  v. 
Stamps  (Ga.).  587. 

5.  Production  of  hooks  and  papers.  Where  a  defendant  has  refused  to  pro- 
duce books  and  papers  upon  proper  notice,  and  the  plaintiff  has  given  second- 
ary evidence  of  their  contents,  the  defendant  will  not  then  be  permitted  either 
to  produce  the  books  and  papers,  or  to  give  oral  evidence  thereof,  to  meet 
such  secondary  evidence.    Mather  v.  Eureka  Mower  Co.  (N.  Y.),  410. 

6.  Special  verdicts.  Where  a  verdict  may  be  sustained  upon  different  views 
of  the  evidence,  the  jury  need  not  concur  in  any  particular  view.  If  particu- 
lar questions  are  put  to  them  to  be  answered,  involving  such  different  views, 
an  answer  thereto  that  they  fail  to  agree  is  not  necessarily  inconsistent  with  a 
general  verdict,  but  if  a  particular  question  must  be  answered  before  they  cam 
find  a  verdict,  an  answer  that  they  failed  to  agree  thereon  would  be  inconsist- 
ent with  a  general  verdict.    Arkansas  Midland  Ry.  Co.  v.  Canman  (Ark.),  311. 
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7.  Joinder.    Of  owners  of  separate  lots,  to  enjoin  railroad  in  street.     151 »  n. 

8.  MfiUtfariowness.  A  bill  to  enjoin  a  railroad  in  a  street  and  to  recover 
damages  to  the  plaintiff's  property  is  not  multifarloas,  as  the  damages  are 
an  incident  to  the  eqaitable  relief.  Shepard  y.  Manhattan  Ry.  Co.  (N.  Y.), 
151,  n. 

9.  Neto  triaU,  Where,  according  to  the  weight  of  the  evidence,  there  is 
grave  doubt  whether  the  plaintiff  oaght  to  recover  any  thing,  the  conrt  below 
is  warranted  in  granting  a  new  trial,  even  a  second  new  triai,  if  the  damages 
found  by  the  jury  are  extreme  or  excessive.  Smith  v.  Savannah,  etc..  Ry- 
Co.  (Qa.),  855. 

See  Actions  ;  Appeal  ;   Books  and   Records  ;  Corporations,  1 ;  Dama- 
ges ;  Limitations  ;  Railroads,  81-88. 

POLICE  POWER. 
See  Charges,  Regulation  of  ;  Constitutional  Law  ;   Interstate  Com- 
merce ;  Municipal  Corporations,  16-21. 

RAILROADS 
Accidents  at  crossings. 

1.  Evidence  of  negligence.  This  was  an  action  against  the  Pennsylvania 
Company  and  the  Union  Stock- Yards  and  Transit  Company  for  negligently 
causing  the  death  of  the  plain tiff^s  intestate.  The  accident  occurred  at  the 
crossing  of  four  tracks  which  belonged  to  the  latter  company,  and  was  caused 
by  a  train  of  the  former  company  which  was  being  backed  over  the  crossing. 
There  was  evidence  tending  to  show  that  no  warning  was  given  of  the  approach 
of  the  train,  and  that  no  one  was  on  the  rear  of  it  to  give  warning  ;  also,  that 
the  deceased  was  in  the  exercise  of  due  care.  Held,  that  the  court  properly 
refused  to  take  the  case  from  the  jury.  Pennsylvania  Co.  et  al.  v.  Ellett  (III.), 
536. 

2.  Liability  of  company  owning  t/ie  tracks.  The  stock-yards  company,  being 
vested  with  the  franchise  of  constructing  and  operating  the  railroad,  is  re- 
sponsible for  injury  resulting  from  the  negligent  operation  of  the  road, 
whether  by  itself  or  by  those  whom  it  authorizes  or  permits  to  use  it.     Ibid. 

3.  In  such  case  the  servants  and  agents  of  those  operating  the  road  will  be 
regarded  as  the  servants  and  agents  of  the  company  owning  the  road.     Ibid. 

4.  These  rules  apply  as  well  to  a  stock-yards  company  as  a  railroad  com- 
pany, where  the  franchise  of  constructing  and  operating  the  tracks  is  conferred 
upon  the  former  company  with  the  right  to  exercise  the  power  of  eminent  do- 
main for  that  purpose.     Ibid. 

5.  CoUirion  with  team.  The  plaintiff^s  team,  loaded  with  a  portable  engine 
and  boiler,  became  stalled  on  a  crossing  over  the  defendant's  road,  and  was  run 
into  by  a  train  and  damaged.  Held,  that  whether  plaintiff  was  guilty  of  negli- 
gence or  not  in  being  on  the  crossing  at  the  time,  it  was  the  duty  of  the  de- 
fendant's servants  in  charge  of  the  train,  as  soon  as  they  discovered  or  had 
reason  to  believe  that  the  team  was  stalled,  to  use  every  means  to  stop  the 
train  and  prevent  a  collision,  and  that  if  tbey  failed  to  exercise  ordinary  care 
in  that  behalf,  the  defendant  was  liable.  A  judgment  for  the  plaintiff  was  af- 
firmed.    Bullock  V.  Wilmington  &  W.  R.  Co.  (N.  C.J,  386. 

vol.  il— 100 
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6.  Duty  to  awrid  ir^ry  to  one  wrongftMy  on  track,  "  Even  if  the  plaintiff 
did  not  exercise  due  caution  in  venturing  upon  the  track  ander  all  the  circum- 
stanoea,  still  the  defendant  waa  liable  to  answer  in  damages  for  the  injaiy 
sustained,  if,  b^  the  exercise  of  ordinary  care  on  its  part,  it  might  have  been 
prevented/'    Ibid. 

7.  Going  upon  company's  grounds  to  awid  obstruction.  After  waiting  a 
reasonable  time  for  cars  blocking  the  highway  to  be  removed,  a  pedestrian 
may  turn  aside  to  avoid  the  obstruction,  and  pass  over  the  company's  inclosed 
grounds.  In  so  doing,  he  will  be  no  trespasser.  Smith  v.  Savannah,  etc.,  R. 
Co.  (Qa.),  355. 

ACCIDBNTfi  TO  BHPLOTES! 

8.  Injury  to  brakemen — coUiaionvnthlufrse  on  the  track.  Where  it  is  the  duty 
of  a  railroad  company  by  statute  to  maintain  fences  along  its  right  of  way,  and 
it  permits  them  to  become  out  of  repair,  and,  in  consequence  of  such  want  of 
repair,  a  horse  escapes  upon  the  track  and  causes  the  wreck  of  a  train,  the 
company  will  be  liable  to  a  brakeman  on  the  train,  who,  without  his  fault,  is 
injured  in  the  wreck.    Donegan  v.  Erhardt,  Receiver  (N.  Y.),  228. 

9.  Coupling  cars  —  open  frog.  Plaintiff's  intestate,  a  conductor  of  a  freight 
train  on  the  defendant's  road,  while  attempting  to  make  a  coupling,  got  his 
foot  caught  in  an  open  frog  and  was  run  over  and  killed.  It  appeared  that  a 
device  known  as  a  *' safety  block'*  was  in  use  and  well  known,  and  would 
have  prevented  the  accident.  Held,  that  the  defendant  was  negligent  in  not 
using  it.     Seley  v.  Southern  Pacific  Ry.  Ck>.  (Utah),  451. 

10.  Duties  of  conductor.  It  appeared  that  it  was  the  duty  of  the  conductor 
to  get  his  train  through  on  time,  and  that  he  assisted  in  switching  and  making 
couplings,  if  necessary.  Two  brakemen  had  attempted  to  make  the  coupling 
and  failed.  The  deceased  then  made  the  attempt.  Held,  that  he  was  not  act- 
ing outside  of  his  duties  as  conductor.     Ibid. 

11.  Injury  to  brakeman  —  collision.  Plaintiff's  intestate  was  a  fireman  on  a 
water  train  operated  by  appellant  on  a  single-track  road  and  was  killed  by  a 
collision  with  a  passenger  train.  A  conversation  between  the  engineer  of  the 
water  train  and  a  telegrapb  operator  in  reference  to  the  point  of  meeting  the 
passenger  train  was  held  to  be  admissible  as  a  part  of  the  transaction.  Gulf, 
C.  &  S.  P.  Ry.  Co.  V.  Compton  (Tex.),  97. 

12.  Bunnifig  train  tcithout  a  conductor.  Though  the  proof  showed  that  it 
was  customary  for  railroads  to  equip  such  trains  with  a  conductor,  engi- 
neer, fireman  and  brakeman,  yet  the  operation  of  the  train  in  question  with- 
out a  conductor  was  not  necessarily  negligent,  but  the  question  would  be 
whether  that  method  was,  under  the  circumstances,  reasonably  safe.     Ibid. 

AOCIDB29T8  TO  PASSENGERS.      See  CARRIERS. 

Accidents  TO  PERSONS  on  track. 

18.  Plaintiff's  daughter,  a  child  under  five,  in  charge  of  one  Mrs.  D.,  while 
crossing  a  bridge  forming  part  of  defendant's  road,  was  run  over  and  killed 
by  a  train  running  at  the  rate  of  twenty-five  miles  an  hour  in  violation  of 
a  statute.  If  it  had  been  running  at  the  statutory  speed,  the  train  could 
have  been  readily  stoppad  before  reaching  the  deceased,  after  they  were  seen 
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hj  the  engineer.     Held,  that  there  was  a  clear  case  of  negligence  on  the  part 
of  the  company.    Hooker  v.  Chicago,  etc,  R.  Go.  (WiB.)>  198. 

14.  Permitting  publie  to  use  bridge.  The  evidence  showed  that  the  people 
residing  is  the  vicinity  of  the  bridge  had  been  accustomed  to  ase  it  without 
objection  or  warning  by  the  company.  Held,  tliat  the  deceased  were  not  tres- 
passers but  licensees.    Ibid. 

15.  Trespcueers  on  track.  Persons  trespassing  upon  a  railroad  track  cannot 
recover  for  injuries  received  unless  the  same  are  due  to  the  wanton  or  willful 
negligence  of  the  company.     Rodeu  v.  Chica5|^o,  etc..  R.  Co.  (111.),  199,  n. 

16.  The  rule  applies  to  children  of  tender  years  as  well  as  to  adults.  Feun- 
sylvania  R:  Co.  v.  McMullen  (Penn.),  199,  n. 

17.  Where  a  railroad  track  has  been  used  as  a  foot- way  for  twenty  years  by 
people  residing  in  the  vicinity  with  the  knowledge  of  the  company,  such  per- 
sons are  to  be  regarded  as  licensees,  and  it  is  the  duty  of  the  company,  in 
operating  its  trains,  to  take  notice  that  persons  are  liable  to  be  on  the  tracks 
and  to  exercise  care  accordingly.  Whaleu  v.  Chicago,  etc.,  R.  Co.  (Wis.)» 
199,  n. 

Dbath  bt  wronofttl  act. 

18.  Action  under  statute  of  foreign  state.    851,  n. 

EjSGTINa  PASSENGER. 

19.  What  a  sufficient  justification.  Chicago  City  Ry.  Co.  v.  Pelletier  (111.), 
616. 

Fencing  track. 

20.  Duty  to  fence  track  independent  of  statute.  In  the  absence  of  any  stat- 
ute requiring?  the  company  to  fence  its  road,  circumstances  may  exist  in  which 
it  would  be  the  duty  of  the  company  at  common  law  to  build  and  maintain 
such  fences  for  the  safety  of  those  employed  or  riding  on  its  trains.  Donegan 
V.  Erhardt  (N.  Y.),  228,  231,  n. 

21.  Statute  construed.  A  statute  provided  that  in  case  of  failure  to  build  or 
keep  in  repair  a  fence  as  required,  the  company  should  be  liable  for  the  dam- 
ages done  by  its  agents  or  engines  to  any  cattle,  horses,  sheep  or  hogs  thereon. 
Held,  that  the  statute  was  not  intended  to  limit  liability  to  the  instances  speci- 
fied, but  that  such  instances  were  specified  because,  in  the  atwence  of  the 
statute,  it  would  l)e  the  duty  of  the  owner  to  restrain  his  stock,  and  the  com- 
pany would  not  be  liable  for  its  destruction  while  trespassing  on  its  right  of 
way.     Ibid. 

22.  Wlxether  statutory  duty  to  fence  is  for  the  benefit  of  children.     231,  n. 
28.  Whether  such  statutes  are  for  the  benefit  of  travelers  and  employes. 

232,  n. 

Frightening  horses  and  stock. 

24.  CabU'Cars — frigJUening  horses.  PlaintiflTs  horses,  which  were  standing 
in  the  street,  became  restive  at  the  approach  of  a  grip-ear.  Plaintiff  went  to 
their  heads  to  quiet  them.  The  car  stopped  near  the  horses,  and  the  ringing 
of  the  bell  frightened  them  so  that  they  broke  away  and  injured  the  plaintifiT. 
The  car  was  nea^a  crossing  at  the  time.  Held,  that  a  nonsuit  was  properly 
directed  by  the  trial  court;  that  it  was  proper  to  ring  the  bell  when  approach- 
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ing  a  croBslng,  and  that  no  negligence  of  the  company  was  shown.    Steiner  ▼• 
Philadelphia  Traction  Go.  (Penn.),  485.    See,  generally,  487«  n. 

FlKBS  FROM  LOCOHOnTES. 

25.  Setting  fires  —  contributory  negUgencs.  One  of  defendant's  engines  set 
fire  to  combustible  material  on  its  right  of  way.  from  which  the  fire  spread  to 
the  plaintiffs'  crantierry  marsh  and  caased  the  damage  sued  for.  One  of  the 
plaintiffs  was  at  work  aboat  three-fourths  of  a  mile  from  where  the  fire  started 
and  saw  the  smoke  about  fifteen  minutes  after  the  engine  passed.  He  stopped 
with  his  men  to  eat  dinner  before  going  to  the  fire  and  arrived  some  ten  or 
fifteen  minutes  later  than  he  might  have  done.  It  was  then  impossible  to  ez- 
tina:uish  it.  Held,  that  although  the  plaintiffs  were  guilty  of  negligence  in 
not  going  immediately  to  the  fire,  yet  if  they  could  not  have  put  out  the  fire 
had  they  gone  without  delay,  the  plaintiffs  could  recover.  Mills  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.  (Wis.),  160. 

26.  Ecidence  as  to  negligence  of  cmnpany.  Where  the  evidence  tended  (o 
show  a  faulty  construction  of  the  damper  and  ash-pan  which  facilitated  the 
escape  of  coals,  and  also  that  the  same  engine  set  three  other  fires  the  same 
day  within  a  mile  of  the  one  complained  of,  it  was  held  that  the  question  of 
the  company's  negligence  was  properly  left  to  the  jury.     Ibid. 

27.  The  Utw  of  n4:gligence  in  such  cases.  The  fact  that  a  fire  is  kindled  by 
aparks  from  a  locomotive  is  presumptive  evidence  of  negligence  on  the  part 
of  the  railroad  company.     Daly  v.  Chicago,  etc.,  Ry.  Co.  (Minn.),  164,  n. 

28.  Such  presumption  is  not  rebutted  by  merely  showing  that  such  engine 
was  provided  with  the  best  and  most  approved  appliances,  but  it  must  also  be 
shown  that  such  appliances  were  in  good  order  and  repair,  and  that  there  was 
no  negligence  iu  their  use.     Chicago,  etc.,  R.  Co.  v.  Goyette  (111.),  164,  n. 

29.  It  is  negligence  to  allow  an  accumulation  of  dry  grass  or  other  combus- 
tible material  upon  a  railroad  right  of  way.  Kelsey  v.  Chicago,  etc.,  Ry.  Co. 
(S.  D.),  164,  n. 

30.  Pleading.  In  actiqps  of  this  character  the  declaration  or  complaint 
should  identify,  as  nearly  as  possible,  the  particular  engine  which  set  the  fire, 
in  order  that  the  company  may  investigate  its  condition  and  management  at 
the  time.     Eoontz  v.  Oregon  Ry.  &  Nav.  Co.  (Or.),  164,  n. 

81.  An  allegation  that  an  engine  of  the  defendant  at  the  time  and  place 
specified,  caused  the  destruction  of  the  plaintiff's  property  by  reason  of  negli- 
gence, etc.,  is  not  sufficient.     Ibid. 

32.  An  averment  in  a  complaint  that ''  while  the  defendant  was  running  a 
locomotive  over  its  track,  sparks  and  fire  escaped  from  the  locomotive,  and 
negligently  set  fire  to  grass  upon  the  plaintiff's  land,  and  burned  and  destroyed 
etc.,  and  that  said  fire,  injury  and  damage  were  not  in  any  manner  caused  by 
the  act,  fault  or  neglect  of  the  plaintiff,  but  wholly  by  the  negligence  and 
•carelessness  of  the  defendant,"  was  held  good  on  demurrer,  though  not  aptly 
worded.     Ohio,  etc.,  Ry.  Co.  v.  McCartney  (Ind.),  165,  n. 

83.  Etidence.  In  consequence  of  the  difficulty  in  identifying  a  passing  en. 
gine,  so  as  to  make  direct  proof  of  negligence,  and  for  the  reason  that  the 
business  of  running  railroads  supposes  a  unity  of  management  and  a  simi- 
iarity  in  construction  of  the  engines,  the  admission  of  evidence,  as  to  other  and 
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dlBtinct  fires  from  the  one  alleged,  is  permitted.    Eoontz  v.  Or^B;on  Ry.  & 
NaT.  Co.  (Or.),  165,  n. 

84.  Bat  where  the  particular  engine  which  set  the  fire  is  known,  evidence 
that  another  of  the  defendanVs  engines  set  a  fire  at  another  time  and  place  is 
inadmissible.     Ireland  y.  Cincinnati,  etc.,  R.  Co.  (Mich.),  166,  n. 

Highways. 

85.  Obstructing  with  cars  an  indictable  offense.    552,  n. 

86.  Whether  company  may  be  compelled  to  constraet  or  repair  crossings. 
222,  n.,  669,  n. 

Lateral  railuoads. 

87.  Whether  a  public  use.    424,  n. 

Lbbsbb. 

88.  Liability  of  the  owner  of  a  ra/O/roadfoT  ir^riea  oceaHoned  by  the  negli- 
gence of  its  lessee  or  licensee.    582,  n . 

Railroads  in  streets. 

89.  Abutting  owners  —  rights  and  remedies  of,    44,  n.,  750,  n, 

40.  Additional  track,  A  railroad  was  located  along  a  public  street,  the  fee 
of  which  was  in  the  abutting  owners.  Proceedings  were  had  and  damages  as- 
sessed to  the  abutting  owners.  Afterward  an  additional  track  was  constructed 
in  the  street  on  the  side  toward  plaintiff's  lot.  It  was  held  that  by  the  con- 
demnation proceedings  the  company  acquired  the  right  to  construct  such  ad- 
ditional tracks  as  might  be  necessary  for  their  business  without  any  further 
liability  to  the  abutting  owners.  White  v.  Chicago,  St.  L.  &  P.  R.  Co.  (Ind.), 
188. 

41.  Dummy  road  on  highway.  A  street  railway,  operated  by  a  steam-motor 
or  dummy  engine,  carrying  only  passengers  and  stopping  at  street  crossings 
like  horse-cars,  Is  an  additional  burden  on  the  fee  of  the  street,  and  cannot  be 
authorized  without  compensation  to  the  owner  of  the  fee.  East  End  Street 
Ry.  Co.  V.  Doyle  (Tenn.),  747. 

42.  Elevated  railroads  —  damages  to  abutting  property  —  how  estimated.  In 
estimating  the  damages  to  abutting  property  by  reason  of  an  elevated  railroad 
in  front  of  it,  any  benefits  peculiar  to  the  property  in  consequence  of  the  con- 
struction of  the  road  should  be  taken  into  consideration,  although  the  statute 
provides  that  in  determining  the  compensation  to  be  made  for  property  taken, 
no  allowance  or  deduction  shall  be  made  **  on  account  of  any  real  or  supposed 
benefits  which  the  party  in  interest  may  derive  from  the  construction  of  the 
proposed  railway.'*  Newman  v.  Metropolitan  Elevated  Ry.  Co.  (N.  Y.), 
318. 

48.  Benefits  not  to  be  considered.  The  general  increase  of  values  resulting 
from  the  construction  of  railroads  and  other  improvements,  belongs  to  the 
property-owner,  and  is  not  to  be  taken  into  consideration  in  estimating  his 
compensation  for  property  taken  or  damaged.     Ibid. 

44.  Elevated  railroads — remedy  of  abutting  avoners.  Plaintiff  owned  four 
lots  on  Fifty- third  street  which  he  used  for  a  carpenter  shop  and  lumber  yard* 
The  defendant  constructed  an  elevated  railroad  on  the  street,  and  this  was  m 
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avLit  for  damages.  Held,  that  the  plaintiff  had  his  option  to  enjoin  the  con- 
struction of  the  road  antil  his  compensation  was  adjusted  by  agreement  or 
condemnation,  or  to  bring  sucoessire  actions  at  law  for  the  damages  suffered 
from  time  to  time.    Tallman  ▼.  Metropolitan  El.  Ry.  Co.  (N.  Y.)t  335. 

45.  Measure  of  damages.  In  an  action  at  law  .the  recovery  would  be  limited 
to  the  diminution  in  the  rental  or  usable  value  of  the  lots  up  to  the  commence- 
ment of  the  suit.     Ibid. 

46.  SpeeukUive  damages.  Such  diminution  in  usable  value  should  be  esti- 
mated with  reference  to  the  actual  use  of  the  premises,  and  not  with  reference 
to  proposed  uses  which  were  not  in  fact  made,  and  evidence  as  to  plans  of 
proposed  houses,  the  cost  of  the  same  and  the  difference  in  the  rental  value 
thereof  with  and  without  the  road  is  improper.     Ibid. 

'  47.  Elevated  railroads — exemplary  damttges  for  occupying  street.  The  fact 
that  an  elevated  railroad  company  neglects  for  five  years  after  constructing  its 
road  in  a  public  street  to  have  the  rights  of  abutting  owners  condemned,  dur- 
ing which  time  the  question  of  such  owners'  right  to  compensation  was  in 
litigation )  and  was  the  subject  of  great  diversity  of  views  on  the  part  of  law- 
yers and  judges,  will  not  justify  the  giving  of  exemplary  damages  in  a  suit 
by  an  abutting  owner  to  recover  for  damage  to  his  property.  Powers  v.  Man- 
hattan Ry.  Co.  (N.  Y.),  353. 

48.  Bisect  of  the  transfer  of  the  property  on  the  right  of  recovery.  Where  the 
plaintiff  was  divested  of  her  title  to  the  property  in  question  after  the  con- 
struction of  the  road,  it  was  held  no  bar  to  her  recovery  for  damages  which 
had  accrued  prior  to  such  divestiture.  Nor  did  it  make  any  difference  that 
this  divestiture  of  title  was  accomplished  by  the  foreclosure  of  a  mortgage 
made  prior  to  the  construction  of  the  road. .  Porter  v.  Met.  El.  R.  Co.  (N.  Y.), 
325,  n. 

49.  Estoppel  todaim  damages.  An  abutting  owner  who  consents  to  the  use 
of  the  street  by  a  railroad  company  cannot  afterward  enjoin  the  use  of  the 
street  or  recover  damages  therefor.  Burkham  v.  Ohio  &  Mississippi  Ry.  Co. 
et  al.  (Ind.),  88. 

50.  Liability  of  municipality.  A  municipal  corporation,  which  grants  per- 
mission to  use  a  stfeet  for  railroad  purposes,  is  not,  on  that  account,  liable  to 
the  abutting  owner  for  damages.     Ibid. 

51.  LiabUiiy  of  the  railroad  company.  In  such  case  the  remedy  is  against 
the  railroad  company,  but  if  there  is  no  substantial  damage  there  can  be  no 
recovery.     Ibid. 

52.  Estoppel  to  claim  damages.  When  the  owner  of  a  lot  consents  to  the 
construction  of  a  railroad  on  the  street  in  front  of  it  and  the  road  is  built  and 
afterward  the  lot  is  sold,  there  is  a  waiver  of  damages  by  reason  of  the  road 
which  is  binding  upon  the  purchaser.  Merchants'  Union  Barb- Wire  Co.  v. 
Chicago,  etc.,  R.  Co.  (Iowa),  151,  n. 

53.  Injunction.  A  bill  will  not  lie  to  enjoin  the  construction  and  use  of  a 
railroad  upon  the  street  in  front  of  the  plaintiffs  lot,  unless  such  construction 
and  use  will  specially  Interfere  with  the  plaintiff's  ingress  and  egress  to  and 
from  the  premises.    Paquet  v.  Mt.  Tabor  Btreet  R.  Co.  (Or.),  151,  n. 

54.  When  a  statutory  authority  to  lay  down  a  railroad  in  a  street  is  oondi* 
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tiooed  apon  the  payment  of  damages  to  abutting  property,  an  injunction  will 
lie  to  prevent  tlie  oonstr action  of  the  road  before  the  payment  of  the  damages » 
Although  both  the  property-owner  and  tbe  company  have  the  initiative  in 
proceedings  to  have  the  damages  assessed.  Georgia,  etc.,  R.  Co.  v.  Ray  (Qa.), 
151.  n. 

55.  Viaduct  over  railroad.  Where  a  company  was  authorized  to  construct 
its  road  upon  a  city  street,  and  was  required  to  construct  an  ^embankment  on 
an  intersecting  street  so  as  to  carry  the  latter  over  the  track,  it  was  held  that, 
as  the  city  could  have  constructed  the  embankment  without  liability  to  abut- 
ting property,  it  could  authorize  the  railroad  to  do  so  with  like  exemption. 
Ravenstein  v.  New  York,  etc.,  R.  Co.  (N.  T.),'151,  n. 

Right  of  way. 

56.  Parol  gift  of  right  of  way  —  estoppel.  Where  the  owner  of  a  quarter 
section  of  land  makes  a  parol  gift  of  a  right  of  way  across  the  same  to  a  rail- 
road company,  which  enters,  stakes  off  a  strip  one  hundred  feet  wide  and  con- 
structs its  road  thereon,  and  continues  to  operate  the  same,  it  being  authorized 
by  law  to  acquire  not  exceeding  one  hundred  feet  for  that  purpose,  both  the 
owner  and  his  grantees  will  be  estopped  to  claim,  not  only  the  land  actually 
occupied  by  the  company,  but  also  the  entire  strip  of  one  hundred  feet.  Har- 
gis  V.  Kansas  City,  C.  &  S.  Ry.  Co.  (Mo.),  829. 

57.  JVhefi  icidth  not  specified,  one  hundred  feet  wiU  be  presumed.  Although 
in  a  parol  gift  of  a  right  of  way  no  width  is  mentioned  or  specified,  one  hun- 
dred feet  will  be  presumed  as  intended  by  the  parties,  that  being  the  maximum 
allowed  by  law,  and  an  entry  and  occupation  by  the  company  will  be  construed 
to  extend  to  the  whole  hundred  feet.     Ibid. 

58.  Indefinite  grant  of  right  of  way.    835,  n. 

59.  Oral  gift  of  right  of  way,  effect  of.    336,  n. 

60.  Second  railroad  on  iHght  of  way —  right  to  eompenscUion.  A  railroad  com- 
pany cannot  authorize  a  second  company  to  construct  a  road  on  its  right  of  way 
without  additional  compensation  to  the  owner  of  the  fee.  Forth  Worth  &  Rio 
Grande  Ry.  Co.  v.  Jennings  (Tex.),  121. 

61.  Power  of  company  to  convey  part  of  its  right  of  way.  A  railroad  com- 
pany cannot  convey  a  part  of  its  right  of  way  separate  from  its  franchises,  so 
as  to  authorize  another  company  to  construct  a  railroad  thereon,  without  ad- 
ditional compensation.    Ibid. 

62.  Rights  in  land  condemned  for  railroad  right  of  way.  When  the  demurrer 
to  a  petition  is  sustained,  and  the  plaintiff  elects  to  stand  upon  his  petition  and 
the  facts  stated  therein,  and  judgment  is  rendered  against  him  for  costs,  no 
motion  for  a  new  trial  is  necessary  to  have  tlie  question  of  the  sufficiency  of 
the  petition  reviewed  in  this  court.  Early  wine  v.  Topeka,  etc.,  Ry.  Co. 
(Kans.).  538. 

68.  The  company  limited  by  maxim  mc  utere  tuo  ut  alienum  non  lofdas, 
586,  n. 

64.  Right  to  trees,  herbage,  material,  etc.    536,  n. 

65.  Right  of  possession,  whether  exclusive.     537,  n. 

Spbbd. 

66.  Statute  construed,    A  statute  of  Wisconsin  provides  that,  in  all  cities 
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and  villa£e0,  no  train  or  locomotive  shall  go  faster,  antil  after  liaving  passed 
all  the  traveled  streets  thereof,  than  at  the  rate  of  six  miles  an  hour.  Held, 
to  prohibit  running  faster  than  the  above  rate,  after  having  entered  a  dtjr 
and 'before  reaching  any  traveled  street.  Hooker  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (Wis.),  193. 

Stations  and  OBOXTVoe. 

67.  Duty  as  to  eUabUMng  and  maintaining  stations.  It  is  the  duty  of 
railroad  companies  to  establish  and  maintidn  stations  at  such  points  as  will 
best  accommodate  the  public,  and  it  cannot  be  compelled  to  continue  a  station 
which  does  not  meet  this  requirement  Mobile  &  Ohio  Railroad  Co.  v.  People, 
exrel,  etc.  (HI.),  476. 

68.  Moving  station,  A'railroad  company  moved  a  station  from  a  small  vil- 
lage, about  half  a  mile,  where  it  watf  more  convenient  for  the  greater  number 
of  people  using  the  station.  The  business  of  the  village  was  not  sufficient  to 
support  a  station.  Held,  that  the  company  would  not  be  compelled  to  keep 
up  a  station  at  the  village.     Ibid. 

69.  Depot  platform — negligenes.  At  a  county  station  of  defendant,  the  plat- 
form was  from  fifteen  to  thirty  inches  from  the  ground.  There  were  no  steps. 
A  plank  had  been  placed  from  the  ground  to  the  platform,  leading  to  which 
was  a  well-defined  path,  and  persons  had  been  accustomed  to  use  this  plank  in 
coming  to  or  leaving  the  depot.  As  the  plaintiff  was  going  to  the  depot  the 
plank  slipped  and  fell  and  she  was  injured.  It  was  held  that  the  defendant 
was  bound  to  provide  a  safe  means  of  reaching  the  station,  and,  if  it  per- 
mitted  an  unsafe  means  to  be  used  for  that  purpose,  it  was  liable  to  the  same 
extent  as  though  it  had  provided  that  means  itself.  It  was  competent  to 
show  how  long  and  to  what  extent  the  plank  had  been  used.  A  judgment 
for  the  plaintiff  was  affirmed.  Collins  v.  Toledo,  etc.,  Railroad  Go.  (Mich.), 
557. 

70.  Duty  of  railroad  companies  as  to  station  and  its  approaches.  It  is  the 
duty  of  railroad  company  to  keep  its  statioDp,  and  the  platforms  and  ap- 
proaches appurtenant  thereto,  in  a  safe  condition  for  passengers  and  others 
entitled  to  use  the  same,  and  the  company  will  be  liable  for  injuries  resulting 
from  a  breach  of  this  daty .     560,  n . 

71.  Specific  performance  of  agreement  to  loceUe  station.  A  railroad  company,  in 
consideration  of  the  grant  of  a  right  of  way  over  certain  premises,  agreed  with 
the  owner  to  establish  a  station  thereon  and  to  stop  thereat  five  express  trains 
each  way  daily.  On  a  bill  for  the  specific  performance  of  this  agreement  it  was 
found  that  the  place  was  in  a  mountain  gorge,  near  a  sharp  curve  and  on  steep 
grade ;  that  a  station  there  would  accommodate  but  few,  and  would  greatly 
delay  and  inconvenience  the  public.  Held,  that  specific  performance  should  not 
be  granted  but  plaintiff  left  to  his  remedy  at  law.  Conger  v.  New  York,  W.  S. 
&  B.  R.  Co.  (N.  Y.),  190. 

See  Cabrierb  ;  Charobs,  Reoulation  of  ;  Constitutional  Law  ;  Inieb- 

STATE  Commerce;  Nboligencb. 

REAL  PROPERTY. 
See  Corporations,  8. 


RECORDS. 
See  Books  asv  Records. 

REPORT. 
See  Stock  and  Stockholders,  4, 16,  17. 

SLEEPING.CAR  COMPANIES. 

1.  S&nants  of,  to  what  extent  mrvanti  of  railroad  company.  The  plaintiff 
was  a  passenger  on  one  of  the  defendant's  trains  from  Geneva  to  New  York, 
which  had  heen  detained  bj  a  washout.  He  also  occupied  a  section  in  a  sleep* 
ing-car  attached  to  the  train.  It  became  necessary  to  remove  to  a  special 
train  for  Utica,  to  which  the  porter  assisted  him.  The  two  then  had  some 
words  about  the  plaintiff's  sleeping-car  ticket,  which  the  porter  had  and  re- 
fused to  give  up.  The  Journey  was  to  be  completed  on  a  special  train  from 
Utica,  and  the  plaintiff  insisted  on  something  as  evidence  of  his  right  to  sleep- 
ing-car accommodations.  The  porter  then  accompanied  the  plaintiff  outside 
the  train  to  introduce  him  to  the  sleeping-car  conductor.  The  porter  pointed 
out  the  conductor  and  turned  to  go.  The  plaintiff  insisted  on  something  more, 
and  took  hold  of  his  sleeve  to  detain  him,  whereupon  the  porter  struck  him  a 
severe  blow  in  the  face,  inflicting  the  injuries  for  which  the  suit  was  brought. 
Held,  that  the  porter  was  the  servant  of  the  defendant  when  engaged  in  the 
performance  of  its  duties  and  obligations  toward  its  passengers,  and  that  the 
defendant  was  liable  for  his  acts  while  so  engaged  the  same  as  if  it  employed 
and  paid  him.     Dwinelle  v.  New  York  Central,  etc.,  R.  Co.  (N.  Y.),  492. 

3.  Whether  the  porter  was  at  the  time  engaged  in  the  line  of  his  duties 
as  a  servant  of  the  defendant  company  was  a  question  of  fact  for  the  jury. 
Ibid. 

8.  Duties  involved  in  the  contract  of  carriage.  It  is  the  duty  of  the  ser- 
vants of  the  carrier  to  afford  the  passenger,  or  assist  him  in  obtaining,  such 
Information  as  may  be  necessary  to  enable  him  to  complete  his  journey  suc- 
cessfully. In  this  case  it  cannot  be  said  as  matter  of  law  that  the  porter  had 
completed  his  duty  to  the  plaintiff,  but  it  Is  a  question  of  fact  for  the  jury 
whether  he  was  acting  at  the  time  in  the  line  of  his  duty.     Ibid. 

SPECIFIC  PERFORMANCE. 
1.  Of  agreement  to  build  depot.     198,  n. 

STATUTES. 

1.  Eemedy  to  pre  cent  illegal  act,  wute,  etc,,  by  offieere  of  town.  An  act 
authorized  tax  payers  to  prosecute  an  action  to  prevent  **  any  illegal  act "  or 
"  waste  or  injury  to  any  property,  funds  or  estate  "  of  the  town,  etc.  A  tax 
had  been  levied  and  collected  for  the  payment  of  interest  on  bonds  which  the 
court  considered  illegal  but  which  the  town  had  long  recognized  as  valid  and 
which  equity  would  not  relieve  against.  Held,  that  payment  of  the  interest 
would  not  be  an  "  illegal  act "  or  ''  waste  "  within  the  meaning  of  the  stat- 
nte,  and  an  iig  unction  to  prevent  such  payment  was  refused.  Calhoun  v.  Millard 
(N.  y.).  614. 

See  Strbet  Railroads  ;  Tblboraph  and  Telephone  Companies,  2. 
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STOCK  AND  STOCKHOLDESRS. 
Cbbtificates  of  vrocK. 

1.  NegatiabOUp  of,  CertificaieB  of  stock  are  not  negotiable  either  in  form  or 
character,  and  whoever  takes  them  does  so  sabject  to  the  eqaities  and  burdens 
attached  thereto.    George  H.  Hammond  k  Go,  ▼.  Hastings  (U.  S.),  098. 

Inspection  of  books  and  records. 

2.  Right  of  stockholders  and  officers  to  demand.  Hemingway  ▼.  Heming- 
way (Conn.),  802. 

Lien. 

3.  Of  corporation  npon  its  stock,  see  702,  n. 
Statutory  liabilttt  for  debts  of  oorporation. 

4.  For  failure  to  make  report  —  wheiJier  penal  —  UmitetHon,  Section  136, 
chapter  16,  Compiled  Statutes  of  Nebraska,  which  makes  stockholders  in  a  oor. 
poration  liable  for  debts  contracted  by  the  oorporation  while  its  officers  are  in 
default  in  publishing  an  annual  notice,  stating  '*the  aniount  of  all  existing 
debts  of  the  corporation,"  is  quati  penal,  but  is  not  a  penalty,  the  evident  par- 
pose  being  to  secure  the  rights  of  creditors,  and  an  action  to  recover  such 
debts  is  not  barred  by  the  statute  of  limitations  in  one  year.  Howell  et  al.  v. 
Roberts  et  al.  (Neb.),  365. 

5.  Debte  exceeding  capital  stock  —  vihether  p'enal  —  UmiiaUone,  An  Illinois 
statute  provides  that  if  the  indebtedness  of  any  oorporation  shall  exceed  the 
amount  of  its  capital  stock  the  directors  and  officers  assenting  thereto  **  shall 
be  personally  and  individually  liable  for  such  excess  to  the  creditors  of  such 
corporation."  Held,  that  the  statute  did  not  impose  a  penalty,  and  that  an 
action  thereunder  was  not  barred  within  the  time  limited  for  the  recovery  ol 
penalties.    Wolverton  et  al.  v.  George  H.  Taylor  &  Co.  et  al.  (III.),  369. 

6.  Nature  of  the  liability  under  the  statute.  The  liability  under  said  statute 
is  not  absolute,  but  is  only  to  be  enforced  to  the  extent  that  the  oorporation 
fails  to  pay  its  creditors,  and  is,  therefore,  in  the  natuce  of  a  security  to  the 
creditors  of  the  corporation.    Ibid. 

7.  WTien  action  under  staitUe  accrues.  The  action  does  not  accrue  immedl- 
ately  upon  the  officers'  assenting  to  the  excessive  indebtedness,  but  only  upon 
the  maturing  of  the  debt  or  some  part  thereof.     Ibid. 

8.  Limitation,  In  tbis  case,  which  was  a  bill  in  favor  of  the  holders  of  a 
series  of  notes  forming  a  part  of  such  excessive  indebtedness,  it  was  held  that 
the  action  did  not  accrue  until  the  maturity  of  the  first  of  said  notes,  and  was 
not  barred  until  the  lapse  of  the  statutory  period  from  that  time.     Ibid. 

0.  Until  capital  paid  in  and  certificate  filed  —  not  penal  —  surviwU  of  actions. 
A  statute  of  New  York  provides  as  follows :  *'  In  limited  liability  companies 
all  the  stockholders  shall  be  severally  individually  liable  to  the  crediton^  of 
the  company  in  which  they  are  stockholders  to  an  amount  equal  to  the  amount 
of  stock  held  by  them,  respectively,  for  all  debts  and  contracts  made  by  such 
company,  until  the  whole  amount  of  capital  stock  fixed  and  limited  by  such 
company  has  been  paid  in,  and  a  certificate  thereof  has  been  made  and  re- 
corded as  hereinafter  prescrilied.*'  Held,  that  the  liability  thereby  created 
was  in  the  nature  of  a  contract  liability  and  not  of  a  penal  nature,  and  con- 
sequently, that  in  case  of  the  death  of  a  stockholder,  it  would  survive  against 
his  personal  representatives.    Cochran  et  al.  v.  Weichers  et  al.  (N.  Y.),  377, 
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10.  SUUtUes  impoting  UabOity  are  itrieUy  construed.  The  individual  liabil- 
ity of  a  stockUolder  for  the  debt  of  the  oorporatioD  depende  entirely  upon  ex- 
press provisions  of  statute  law.  There  being  no  contract,  express  or  implied, 
between  him  and  the  plaintiff,  the  statute  is  to  be  construed  strictly.  Libbey 
V.  Tobey  (Me.),  281. 

11.  Where  the  remedy  provided  by  statute  exists  only  against  those  **  who 
have  subscribed  for  or  agreed  to  take  stock  in  said  corporation,  and  have  not 
paid  for  the  same,"  etc,  the  statute  contemplates  a  transaction  or  contract 
with  the  corporation  in  accepting,  subscribing  for,  or  agreeing  to  take  stock, 
and  not  one  between  individuals  in  the  purchase  of  stock  in  open  market. 
Ibid. 

12.  WheU  9toekholder8  liable.  The  owners  of  the  stock  in  an  insolvent  corpo- 
ration, who  are  such  at  the  commencement  of  a  creditor's  suit  against  its  stock- 
holders upon  their  individual  liability,  are  liable  for  its  debts;  and  this  rule 
is  not  varied,  in  favor  of  a  particular  stockholder,  by  the  fact  that  his  stock 
may  have  been  issued  to  him  by  the  company  after  the  creation  of  the  debts. 
Barrick  v.  Gifford  (Ohio),  690. 

IS,  Foreign  earparaiions.     Enforcing  statutory  liability  in .     678,  n. 
14   Whether  nteJi  ttatiUes  are  penal,  -  Question  whether  such  statutes  are 
penal  considered  at  length  in  note.     881,  n. 

15.  Statutes  imposing  liability  as  a  necessary  consequence  of  being  a  stock- 
holder.    882,  n. 

16.  For  neglect  or  failure  to  make  certain  reports.     882,  n. 

17.  For  making  a  false  report  or  certificate.     882,  n. 

18.  For  declaring  a  dividend  when  coriM>ration  insolvent.     382,  n. 

10.  Making  stockholders  liable  until  capital  paid  in  and  certificate  filed. 
882,  n. 

20.  Making  officers  or  stockholders  liable  in  case  the  debts  exceed  a  certain 
amount.    888,  n. 

21.  Criterion  for  determining  whether  such  statutes  are  penal.     884,  n. 

22.  Consequences  of  holding  such  statutes  penal.    884,  n. 

Subscriptions. 

28.  Parol  condition.  When  a  subscriber  to  the  stock  of  a  corporation  is 
sued  on  his  written  subscription,  it  is  incompetent  to  prove  an  oral  condition 
to  the  subscription.     Masonic  Temple  Association  v.  Channell  (Minn.),  728. 

24.  Whole  rtock  mu$t  be  eubeoribed  before  subeeription  payable.  The  statute 
(§  4,  chap.  84,  Qen.  St.  1878)  does  not  abrogate  the  common-law  rule  that, 
where  the  charter  or  articles  of  a  corporation,  or  the  terms  of  subscription  to 
its  capital  stock,  do.  not  provide  otherwise,  payment  of  a  subscription  cannot 
be  required  till  the  whole  capital  stock  is  subscribed.    Ibid. 

25.  Waiver  of  this  condition.  Bat  the  subscriber  may  waive  that  defense. 
Acts  done  by  him,  as  stockholder  or  director,  which  constitute  a  part  of  the 
business  for  which  the  corporation  is  formed,  and  which  from  their  nature  as- 
sume it  to  be  ready  for  business,  and  evince  a  willingness  to  enter  upon  that 
business,  with  the  stock  already  subscribed,  will  amount  to  a  waiver.     Ibid. 

26.  Incomplete  eubaeription.  Suit  by  the  receiver  of  an  insolvent  corpora- 
tion  to  recover  upon  a  stock'  subscription.    The  defendant  subscribed  the  arti- 
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cles  of  aeaociation  which  contained  a  sabscription  to  the  stock  of  the  propoeed 
company,  but  he  did  not  acknowledge  them.  The  statute  required  that  the 
persons  who  desired  to  form  a  corporation,  should  make,  sign  and  acknowl- 
edge a  certificate  setting  forth  certain  things.  The  certificate  In  this  case  was 
acknowledged  by  only  seven  out  of  eighty-three  subscribers.  Held,  that  the 
defendant's  sul>scription  was  not  complete  without  acknowledgment,  and  that 
there  could  be  no  recovery  against    him.    Coppage  v.  Hutton  (Ind.)*  720. 

27.  Same.     See  generally,  722,  n. 

28.  Liability  of  subscribers  to  stock  surrendsred  to  corporation  and  sold  by  U. 
When  the  subscribers  for  stock  surrendered  it  to  the  corporation  which  sold  it 
to  others  it  was  held  that  the  original  sul>8criber8  for  the  stock  were  not  jointly 
liable  with  the  purchasers  thereof  for  the  amount  unpaid  thereon,  under  a 
statute  which  made  the  assignor  and  assignee  of  stock  jointly  liable  for*  the 
amount  unpaid  thereon,  the  said  subscribers  not  being  assignors  of  the  stock. 
Ailing  v.  Ward  (111.),  727. 

29.  Call  on  directors  when  not  a  prerequisUe.  Though  the  charter  provides 
that  all  of  the  subscriptions  over  $tO  per  share  shall  be  payable  oq  the  call  of 
the  directors,  yet  where  the  subscriber  has  given  demand  notes  for  the  amount 
unpaid  he  may  be  made  amenable  to  the  act.  Hill  v.  Merchants'  Mntual  Ins. 
Co.  (U.  S.),682. 

SO.  WTuU  iPiU  discharge  liability  of  stockholder.  To  relieve  a  stockholder 
from  liability  for  stock  subscribed  or  agreed  to  be  taken,  payment  therefor 
must  be  made  bona  fide  in  cash,  or  in  some  other  matter  or  thing  bona  fide  and 
fair  valuation  thereof.    Libbey  v.  Tobey  (Me.),  281. 

31.  Payment  in  property.  Payment  of  stock  in  any  thing  except  money  will 
not  be  regarded  as  payment  except  to  the  extent  of  the  trae  value  of  the  prop- 
erty received  in  lieu  of  money.     Ibid. 

32.  Suit  by  creditor  against  stockholder  to  recover  avMUfU  unpaid  on  stock — 
requisites  of  suit.  When  a  judgment  creditor  of  a  corporation  seeks  to  re* 
cover  the  amount  of  such  judgment,  or  any  part  thereof,  from  a  stockholder 
who  has  not  fully  paid  for  his  stock,  he  must  bring  his  case  within  the  pro- 
visions of  R.  S.,  chapter  46,  sections  46, 47,  by  showing:  (1)  A  lawful  sjkdbona 
fide  judgment  recovered  within  two  years  next  prior  to  his  action  against  the 
stockholder.  (2)  That  the  defendant  subscribed  for,  or  agreed  to  take,  stock 
in  the  corporation,  and  has  not  paid  for  the  same  as  defined  in  section  46. 
(8)  That  his  original  cause  of  action  was  contracted  during  the  defendant's 
ownership  of  such  unpaid  stock.  (4)  That  the  proceedings  to  obtain  such  judg- 
ment against  the  corporation  were  commenced  during  the  defendant's  owner- 
ship of  such  unpaid  stock,  or  within  one  year  after  its  tsansfer  was  recorded 
on  the  corporation  books.     Libbey  ▼.  Tobey  (Me.),  281. 

TRAN8FERKS8. 

88.  A  purchaser  of  stock  with  notice  i$  liable  for  unpaid  installments.  A  pur- 
chaser  of  stock  assessable  upon  its  face,  or  by  the  clurter  or  by-laws  of  the 
corporation,  and  payable  by  installments,  is  liable  for  the  amount  remaining 
unpaid  as  if  an  original  subscriber,  and  chargeable  with  notice  of  any  sadi 
unpaid  balances,  whether  purchased  of  the  corporation  or  in  open  market. 
Ibid. 
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84.  LiabiUty  ofpv/reha%»T  ofttoek  Utued  ct%fuUy  paid  for  property  over  valued. 
The  defendant  having  transferred  all  the  stock  subscribed  for  bj  him,  except 

four  hundred  shares,  prior  to  the  date  when  the  plaintiflTs  original  cause  of 
action  against  the  corporation  was  contracted,  is  liable  in  this  action  only  for 
the  balance  remaining  unpaid  upon  those  four  hundred  shares,  and  not  upou 
the  additional  one  thousand  shares  which  he  purchased  in  open  market,  and 
which  were  issued  hy  the  corporation  as  fully-paid  stock.     Ibid. 

35.  Liability  of  purchasers  of  **  treasury  stock"  issued  as  fully  paid.  The 
subscribers  to  the  stock  of  a  corporation,  before  any  thing  was  paid  thereon, 
surrendered  it  to  the  corporation,  and  it  was  then  sold  to  themselves  and 
others  at  from  five  to  twenty  per  cent  of  its  face  and  issued  as  fully  paid. 
Tlie  purchasers  knew  that  the  corporation  only  received  for  Its  stock  the 
amounts  which  they  severally  paid.  Held,  that  they  were  liable  to  creditors 
of  the  corporation  for  the  difference  between  the  par  value  of  the  stock  and 
the  amount  paid  therefoR    Ailing  et  al.  v.  Ward  et  al.  (HI.),  727. 

86.  Liability  of  the  purchasers  of  stock  fictitiously  issued  asfuUy  paid.  Bona 
fide  purchasers  without  notice.    288,  n. 

87.  Purchasers  with  notice.     291,  n. 

88.  The  questions  of  good  faith  and  notice  considered.    292,  n. 

89.  Creditors  having  notice  of  the  fictitious  payment.    295. 

See  Books  and  Riec^ords;  Directors  and  Officbbs;  Lien;  Limitations. 

STREETS  AND  HIGHWAYS. 

1.  Abutting  owners,  rights  of.    268,  n,  750,  n. 

2.  Snow  and  ice  upon,  whether  a  defect  or  want  of  repair.    218,  n. 
8.  Width  to  be  kept  in  repair.     69,  n. 

See  Eminent  Domain;  Railroads;  Tblboraph  and  Telephone  Companies. 

STREET  RAILWAYS. 

1.  Right  to  adopt  electricity  as  a  motice  potcer.  The  charter  of  a  street  rail- 
way company  provided  that  its  road  may  be  operated  *'  with  steam,  horses  or 
other  power  as  the  councils  of  said  city  and  towns  may  from  time  to  time 
direct."  Held,  that  the  use  of  electridty  might  be  authorized  even  though 
the  word  "  steam '^  should  be  stricken  out  as  contended  by  counsel.  Taggart 
et  al.  V.  Newport  Street  Railway  Company  (R.  I.),  44. 

2.  Whether  use  of  electricity  is  prohibited  by  act  of  incorporation.  The  act 
provided  that  "said  corporation  shall  not  incumber  any  portion  of  the  streets 
or  highways  not  occupied  by  said  tracks."  Held,  that  this  did  not  prohibit 
the  erection  of  poles  and  wires  for  the  use  of  electricity.    Ibid. 

3.  Additional  servitude.  A  street  railroad,  whether  operated  by  horse-power 
or  electricity,  is  not  an  additional  burden  on  the  fee  of  the  street  for  which 
the  abutting  owners  are  entitled  to  compensation.  The  same  is  true  of  the 
poles  and  wires  erected  for  the  application  of  electric  power.     Ibid. 

4.  Right  to  change  to  cable  system  or  steam-power.    51,  n. 

5.  Whether  an  additional  burden  on  fee  of  street.    55,  n. 

SUBSCRIP1M0N8. 
See  Stock  and  Stockholders. 
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SUNDAY. 
See  MuNiciFAi.  Gorforations,  12, 13. 

SURFACE-WATER. 

1.  Riffhts  reipeeUng.    If  a  private  land-owner  collects  surface-water  into  a 

definite  artificial  channel  and  dischargee  it  upon  his  neighbor's  land  he  ia 

liable  to  an  action.    The  same  would  be  true  if  the  water  was  reflected  upon 

the  plaintiff *8  land  by  an  obstacle  in  its  direct  coarse  which  snch  owner  bad 

set  up,  or  negligently  allowed  to  remain .     Sinular  liabilities  rest  upon  manic- 

ipal  corporations  respecting  their  drains  and  sewers.     Bates  y#  Westboroagh 

(Mass.),  114. 

TAXATION. 

1.  Taxation  offranchi»e  or  btuiness — capital  inteUed  in  United  States  bonde^ 
A  statute  of  New  York  provided  that  all  corporations,  joint -stock  companies 
and  associations,  with  certain  exceptions,  should  pay  a  tax  upon  their  ''cor- 
porate franchise  or  business/'  at  the  rate  of  one-fourth  of  a  mill  upon  the 
capital  stock,  for  each  one  per  cent  of  dividends  tnereon,  if  the  dividends 
amounted  to  six  per  cent  or  more,  and  fixing  a  different  rate  for  those  which 
paid  less  than  six  per  cent  or  none  at  all.  Held,  that  the  tax  was  one  upon 
the  franchise  or  privilege  of  being  a  corporation  and  not  upon  the  capital 
stock,  and,  therefore,  that  it  was  immaterial  that  a  portion  of  the  capital  stock 
was  invested  in  United  States  bonds  not  subject  to  state  taxation.  Home  Ins. 
Co.  V.  New  York  (U.  S.),  480. 

2.  Constitutional  law  — fourteenth  amendment.  The  statute  in  question  is 
not  obnoxious  to  the  fourteenth  amendment  of  the  constitution  of  the  United 
States,  which  declares  that  no  state  shall  deprive  any  person  of  the  equal  pro- 
tection  of  the  laws.  All  corporations  of  the  same  kind  are  subject  to  the  same 
tax.     Ibid . 

8.  Taxation  of  corporations  and  corporate  securities,  see  490,  n. 

See  IirrBRSTATB  Coicmbrcb. 

TELEGRAPH  AND  TELEPHONE  COMPANIES. 

1.  Telegraph  line  on  hiffhtoay — fee  of  hightoays  in  Virginia.  In  Virginia, 
uiM>n  the  establishment  of  &  highway,  the  public  acquire  only  an  easement, 
and,  in  the  absence  of  evidence  to  the  contrary,  the  abutting  owner  is  pre- 
sumed to  own  to  the  middle  of  the  way.  Western  Union  TeL  Company  v. 
Williams  (Va.),  258. 

2.  Statutes  shovld,  ifpossible^  he  construed  so  as  to  be  vdUd.  One  section  of  a 
statute  authorized  telegraph  lines  to  be  constructed  on  state  or  county  roads. 
Another  section  provided  for  making  compensation  to  the  owners  of  lands  over 
which  any  telegraph  line  should  be  constructed.  Held,  that  the  act  should  be 
so  construed,  if  possible,  as  to  be  In  harmony  with  the  constitution,  and,  there- 
fore, that  the  section  authorizing  the  use  of  highways  for  telegraphs  should 
be  construed  to  mean  on  condition  of  making  compensation  as  provided  in  the 
subsequent  section.     Ibid. 

3.  An  act  which  provides  for  taking  private  property  for  the  use  of  a  tele- 
graph company  without  compensation  is  void.     Ibid. 

4.  Telegraph  on  highway  additional  burden.    The  right  of  the  public  in  a 
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highway  is  one  of  passage  only,  and  a  telegraph  line  is  an  additional  burden 
on  the  same,  for  which  the  owner  is  entitled  to  compensation.     Ibid. 

5.  TeUgraph  or  tdepJione  line  in  street.  Rights  and  remedies  of  abutting 
owner.     268,  n. 

Nbgliobncb  in  reoard  to  mbsbagbs. 

6.  Error  in  transmUUng  ^nesmges.  One  P.  delivered  a  message  to  a  tele- 
graph company  at  its  office  at  Papillion  in  this  state,  to  be  delivered  to  a  per- 
son named  at  Kansas  City,  Missou  ri .  The  message  as  transmitted  was  incor- 
rect, whereby  P.  lost  a  promised  situation  and  sustained  damages.  Held,  that 
the  company  was  liable  for  the  damages.  Kemp  v.  Western  Union  Telegraph 
Company  (Neb.),  128. 

7.  StcUute  defining  liability  and  annulling  exemption  clause.  Section  12  of 
the  act  relating  to  telegraph  companies  makes  such  company  *' liable  for  the 
non-delivery  of  dispatches  intrusted  to  its  care,  and  for  all  mistakes  in  trans- 
mitting messages  made  by  any  person  in  its  employ,"  etc.,  and  provides  that  it 
shall  not  be  exempted  from  any  such  liability  by  reason  of  any  "clause,  con* 
dition  or  agreement  contained  in  its  printed  blanks."    Ibid. 

8.  Such  requirements  are  reasonable,  and  are  binding  on  all  telegraph  com- 
panies in  the  state.     Ibid. 

9.  Measure  of  damages.  Where  a  telegraph  company  undertakes  to  trans- 
mit a  message  correctly  to  another  state,  and  fails  to  do  so,  it  is  liable  for  a 
breach  of  its  contract,  and  the  party  injured  may  recover  all  the  damages  which 
he  sustains  by  reason  of  such  breach.     Ibid. 

10.  Mistcbke  in  transmitting  message  —  damages.  When  goods  ordered  by 
telegraph  were,  sent  to  the  wrong  place,  in  consequence  of  an  error  of  the  com- 
pany in  repeating  the  dispatch  at  an  intermediate  point,  and  sending  it  forward, 
the  measure  of  damages  is  not  the  full  value  of  the  goods  at  the  place  to  which 
they  should  have  been  sent,  with  no  deduction  for  their  value  at  the  place  to 
which  they  were  actually  sent.  A  person  injured  by  the  negligent  act  of  an- 
other must  use  reasonable  diligence  to  render  the  damage  as  little  as  practi- 
cable, after  discovery  of  the  negligence  and  its  probable  consequences.  West- 
em  Union  Tel.  Co.  v.  Reid  et  al.  (Ga.),  491. 

11 .  A  telegraph  company  will  not  be  liable  for  a  failure  to  deliver  an  oral 
message  in  the  absence  of  evidence  of  its  custom  to  do  so.  Western  Union 
Tel.  Co.  V.  Dozier  (Miss.).  183  n. 

12.  Plaintiff  operated  a  saw-mill,  and  having  broken  their  saw,  enga^^d  S., 
of  the  firm  of  G.  &  S.,  to  order  them  one  from  St.  Louis,  by  telegraph.  S, 
vrroteout  a  message  to  the  C.  &  B.  Hardware  Co.,  of  St.  Louis,  ordering  them 
to  ship  a  saw  of  the  kind  desired  to  Q.  &  S.,  and  gave  the  same  with  money  to 
pay  charges  to  a  traveling  salesman  of  the  hardware  company  who,  instead 
of  using  the  message  written  by  S.,  wrote  a  new  one  of  similar  import,  signed 
his  own  name  thereto  and  delivered  it  to  the  operator.  The  message  was  not 
delivered  to  the  hardware  company.  It  was  held  that  the  salesman  was  not 
acting  as  the  agent  of  S.  or  plaintiffs  in  sending  the  message  he  did^  and  that 
plaintiff,  consequently,  could  not  recover  either  the  cost  of  sending  the  message 
or  damages  for  the  delay.    Elliott  v.  Western  Union  Tel.  Co.  (Tex.),  133,  n. 

18.  There  can  be  no  recovery  against  a  telegraph  company  for  a  failure  to 


808  Indiz. 

TELEGRAPH  AND  TELEPHONE  C(»fP ANTES— Nholtobhcb,  arc—Omfd 

deliver  a  meesage  promptly  anless  such  failare  is  due  to  the  negligence  of  the 
company.    Thompson  v.  Western  Union  Tel .  Go.  (N.  C),  138,  n. 

14.  Plaintiff  resided  at  H.  with  his  wife.  Her  father  was  on  his  death  bed 
at  G.  A  relative  of  the  family  sent  a  message  to  plaintiff  as  follows:  *'  Come 
on  first  train.  Bring  Ferdinand.  His  father  very  low."  Ferdinand  was  a 
brother  of  the  plaintiff*s  wife.  By  reason  of  delay  in  the  delivery  of  the  mes- 
sage plaintiff's  wife  did  not  reach  her  father  until  after  his  death.  In  a  salt 
by  plaintiff  to  recover  for  the  mental  suffering  of  his  wife  in  not  being  with 
her  father  in  his  last  moments,  it  was  held  that  there  could  be  no  recovery  for 
the  reason  that  the  message  gave  no  intimation  that  it  was  for  the  benefit  of 
the  wife,  and  no  explanation  was  made  to  the  agent  to  whom  it  was  delivered. 
The  fact  that  the  agent  at  H.  knew  that  the  pluntiff  had  a  wife  and  that  the 
message  related  to  her  father  would  make  no  difference.  Western  Union  Tel. 
Ck>.  V.  Kirkpatrick  (Tex.),  138,  n. 

15.  S.  brought  suit  against  a  telegraph  company  for  negligence  in  deliver- 
ing a  message  to  R.  as  follows:  "  Meet  me  in  Columbus  Saturday  night/*  In 
consequence  of  a  failure  to  deliver  the  message  R.  was  not  in  Columbus  at  the 
appointed  time  and  plaintiff  was  obliged  to  travel  a  long  distance  to  find  him, 
and  he  sought  to  recover  for  loss  of  time,  expense,  exposure,  etc.  The  court 
held  that  there  could  be  no  recovery  and  dismissed  the  suit.  Western  Union 
Tel.  Co.  V.  Smith  (Tex.),  134,  n. 

16.  Where  a  message,  legibly  written,  is  delivered  to  an  operator,  who 
called  the  agent  at  the  receiving  station  and  informed  him  of  the  number  of 
words  in  the  message,  sent  the  message  and  received  a  reply  indicating  that 
the  message  had  been  received  with  the  requisite  number  of  words,  but,  in 
fact,  the  message  as  delivered  by  the  receiving  agent,  omitted  two  words,  it 
was  held  the  company  was  guilty  of  gross  negligence,  and  was  liable  for  the 
damages  resulting  from  the  mistake,  notwithstanding  astipulation  in  the  blank 
used,  that  the  company  would  not  be  liable  for  mistakes  or  delays  in  sending 
unrepeated  messages,  except  in  case  of  gross  negligence.  Western  Union  Tel- 
Co.  v.  GkxKlbar  (Miss.),  134,  n. 

17.  Plaintiff,  in  answer  to  a  letter  from  C,  telegraphed  him  to  purchase 
property,  and  if  the  message  had  been  promptly  delivered  he  would  have  se- 
cured for  $3,000  property  worth  $5,000.  C.  had  written  a  similar  letter  to  S.» 
apparently  residing  at  the  same  place  as  plaintiff,  and  S.  had  telegraphed  C. 
to  buy  the  same  property.  C.  received  the  message  of  S.  first,  and  the  latter 
secured  the  property.  The  message  of  S.  was  delivered  to  the  company  for 
transmission  an  hour  before  the  plaintiff's,  but  if  plaintiff's  message  had  been 
promptly  delivered  it  would  have  reached  C.  before  that  of  S.  did  in  fact,  al- 
though  if  both  had  been  promptly  delivered  S.  would  have  been  ahead.  It 
was  held  that  if  the  delay  of  the  plaintiff's  message  was  the  result  of  negli- 
gence, the  company  was  liable  for  whatever  loss  the  plaintiff  sustained,  and 
that  the  company  could  not  excuse  itself  by  showing  that  if  S.'s  message  had 
been  promptly  delivered,  which  was  not  the  fact,  the  plaintiff  could  not  have 
secured  the  property.     Alexander  v.  Western  Union  Tel.  Co.  (Miss.),  134,  n. 

Tklephonb  companies. 

18.  Duties  —  mandamiii.    Under  the  laws  of  Indiana  a  telephone  company 
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may  be  compelled  by  nutndamus  to  farnish  an  instrument  and  telephone  ser- 
vice upon  demand  and  tender  of  the  statutory  compensation.  Central  Union 
Telephone  Co.  v.  State,  ex  rel.,  etc.  (Ind.),  406. 

TRAVELER. 

ULTRA  VIRES. 

1.  Ettappd  to  plead  uUra  vires,  A  coriM>ration,  which  has  enjoyed  the  bene- 
fit of  a  contract,  cannot  plead  that  it  was  vUra  mres,  where  no  fraud  is  in- 
tended or  has  been  committed.     Sherman  Center  Town  Co.  v.  Morris  (Kans. ), 

899. 

WAREHOUSES. 

1.  Regulating  charges  of.    566,  n« 
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